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Rules and Regulations 


DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR Parts 272, 273, 276, and 278 


AGENCY: Food and Nutrition Service, 
USDA. 

ACTION: Final rule and technical 
amendments. 


SUMMARY: This action places into final 


form an interim rule published on July 
17, 1987 which amended Food Stamp 
Program regulations to implement five 
Food Stamp Program (FSP) provisions 
contained in the Food Security Act of 
1985 (Pub. L. 99-198). These provisions 
include: (1) State agency option to 
exclude from income for FSP purposes 
the first $50 of Title IV-D child support 
payments which are collected by the 
State on behalf of recipients of Aid to 
Families with Dependent Children 
(AFDC} benefits; (2) verification of 
household size; (3) exclusion as a 
resource of the value of real or personal 
property directly related to the 
maintenance and use of a vehicle used 
to produce income or necessary to 
transport disabled household members; 
(4) treatment of the cash value of a 
resource which has a lien placed against 
it as an inaccessible resource; and (5) 
counting as income the earnings of 
certain individuals participating in on- 
the-job training programs under the Job 
Training Partnership Act (JTPA). 

This action includes technical 
amendments to correct errors in the 
Code of Federal Regulations that 
occurred as a result of previous 
rulemaking. These technical 
amendments affect the program areas of 
work registration, approval of retail food 


stores and wholesale food concerns, and 


This action contains a technical 
amendment relative to waiving office 
inteviews for elderly food stamp 
applicants to conform the provision to 
the Food Stamp Act's definition of 
elderly. 

Lastly, this action also corrects an 
error in referencing which appeared in a 
final rulemaking published February 15, 
1989 entitled, Food Stamp Program: 
Food Stamp Issuance and Issuance 
Liability. 

EFFECTIVE DATES: The provisions of this 
final action which adopt, as final, 
interim provisions published July 17, 
1987 and those which redesignate or 
otherwise slightly modify the July 17 
interim provisions for clarity are 
effective retroactively to April 1, 1987. 
The provision of this final action to 
amend 7 CFR 273.9(b)(1){v) is also 
effective retroactively to April 1, 1987 to 
be implemented no later than June 1, 
1989. The conforming amendment to 7 
CFR 273.11{e)}(7) of this action is 
effective retroactively to February 25, 
1986. The remaining technical 
amendments to 7 CFR 273.2{e)}({2), 7 CFR 
273.7{b)(1)( vii), 7 CFR 273.9(b){1){iii), 7 
CFR 276.2(d) and 7 CFR 278.1 (e) are 
effective April 24, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Questions regarding this rulemaking 
should be addressed to Judith M. 
Seymour, Supervisor, Eligibility and 
Certification Rulemaking Section, 
Certification Policy Branch, Program 
Development Division, Food Stamp 
Program, Food and Nutrition Service, 
USDA, Room 711, 3101 Park Center 
Drive, Alexandria, Virginia 22302, or by 
telephone at (703) 756-3496. 
SUPPLEMENTARY INFORMATION: 


Classification 
Executive Order 12291 


This action has been reviewed under 
Executive Order 12291 and Secretary's 
Memorandum No. 1519-1. The 
Department has classified this action as 
nonmajor. The annual effect of this 
action on the economy will be less than 
$100 million. This action will have no 
effect on costs or prices. Competition, 
employment, investment, productivity 
and innovation. will remain unaffected. 
There will be no effect on the 
competition of United States-based 
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enterprises with foreign-based 
enterprises. 


Executive Order 12372 


The Food Stamp program is listed in 
the Catalog of Federal Domestic 
Assistance under No. 10.551. For the 
reasons set forth in the final rule and 
related notice to 7 CFR Part 3015, 
Subpart V (48 FR 28115, June 24, 1983), 
this Program is exempt from the scope of 
Executive Order No. 12372 which 
requires intergovernmental consultation 
with State and local officials. 


Paperwork Reduction Act 


This action does not contain reporting 
or recordkeeping burdens subject to 
approval by the Office of Management 
and Budget (OMB) under the Paperwork 
Reduction Act of 1980. 


Regulatory Flexibility Act 


This final action has been reviewed 
with regard to the :c:quirements of the 
Regulatory Flexibility Act of 1980 (Pub. 
L. 96-354, Stat. 1164, September 19, 
1980). G. Scott Dunn, Acting 
Administrator of the Food and Nutrition 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. State and local welfare 
agencies are affected to the extent that 
they administer the Food Stamp 

and must implement the 
provisions of this action for new 
Program applicants and current 
participants. 


Background 


On july 17, 1987, the Department 
published an interim rule at 52 FR 26937 
implementing eligibility provisions on 
child support payments, JTPA program 
earnings, resources, verification 
requirements contained in the Food 
Security Act of 1985, enacted on 
December 23, 1985. The Department 
accepted comments on this rulemaking 
through September 15, 1987. Twelve 
letters were received which addressed 
the provisions of the interim rule. 
Commenters included nine State 
agencies, one local agency, and two 
public interest groups. The major 
concerns raised by the commenters are 
discussed below. Comments on non- 
discretionary provisions mandated by 
legislation, minor technical issues not 
directly related to the rule, and those 
that were unclear are not discussed. An 
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explanation of the rationale of the rule 
is contained in the preamble of the 
interim rule. The reader should refer to 
the preamble of that rule for a full 
understanding of the provisions of this 
final rule. 


Child Support Pa ymen ts—Sections 
273.9(C}(12), 276.2 (a) and (e) 


In accordance with section 5 of the 
Food Stamp Act of 1977 (7 U.S.C. 
2012(f)) as amended by section 1510(1) 
and (2) of Pub. L. 99-198, the interim rule 
permitted States the option to exclude 
up to the first $50 per month of Title IV- 
D child support payments collected by 
the State on behalf of an AFDC family 
when computing FSP eligibility and 
benefit levels. States that implement this 
option will increase the food stamp 
benefit of some households. In addition, 
some previously ineligible households 
may become eligible for program 
benefits due to exclusion of these child 
support payments as income. Pub. L. 99- 
198 further provides that the State 
agency must reimburse the Federal 
Government for any additional food 
stamp benefit costs resulting from such 
an income exclusion. Five commenters 
addressed these provisions, with four 
commenters objecting to the required 
reimbursement. Pub. L. 99-198 gave the 
Department no discretion to waive 
reimbursements, therefore, no change 
can be made to this requirement. 

The legislative history accompanying 
Pub. L. 99-198 provides that the amount 
and method of collecting such 
reimbursement is left to the discretion of 
the Department. (See Senate Report No. 
99-145; pages 237, 441.) The interim rule 
required State agencies to reimburse 
FNS either the actual or average cost 
amount of increased household benefits 
resulting from the income exclusion. In 
the interim rule, the Department 
provided State agencies with a choice 
between two reimbursement methods: 
(1) The actual amount of increased 
household benefits resulting from 
granting the income exclusion or (2) an 
average cost increase amount. Thus, 
under this rule, State agencies can 
implement only one of the two 
reimbursement methods offered by the 
Department and must apply that method 
to all affected cases in determining the 
reimbursement amount. The 
Department, however, believes that 
State agencies should be allowed to 
evaluate the feasibility of the method 
implemented and be provided with an 
opportunity to use the other available 
method. Consequently, the interim rule 
allowed State agencies to switch from 
one reimbursement method to the other 
on an annual basis. 


The Department received several 
comments recommending that State 
agencies use only one reimbursement 
method and not be allowed to switch 
methods. One commenter felt that State 
agencies should use only the average 
method to compute reimbursements as 
this method seems preferable to FNS. In 
addition, this commenter considered the 
average method less time-consuming for 
State agencies than the actual method. 
A related comment suggested that FNS 
require State agencies to evaluate both 
reimbursement methods for one to two 
years and choose one method for 
permanent use. The Department 
considers both reimbursement methods 
to be equally appropriate for compliance 
with the statutory mandate to reimburse 
the Federal Government for increased 
costs associated with the provision. 
Therefore, the Department believes that 
State agencies should be provided the 
flexibility to use the method most 
feasible for their particular needs. 
Consequently, the interim 
reimbursement provisions at 7 CFR 
273.9(c)(12) and 276.2(a) and (e) are 
adopted final without change. 

Current rules at 7 CFR 276.2 provide 
that if a State agency fails to pay a bill 
for a Program loss, FNS may offset the 
amount of loss from the State agency's 
Letter of Credit. The interim rule 
contained an amendment to 7 CFR 276.2 
to clarify, by regulatory reference, that 
the losses covered by this provision are 
those specified in 7 CFR 276.2{b), (c) and 
the new Title IV-D reimbursement 
provisions added by the interim rule as 
7 CFR 276.2(e). However, through an 
oversight, a regulatory reference to 7 
CFR 276.2(e) was omitted from the 
interim rule amendment. This final 
action contains a technical amendment 
to 7 CFR 276.2{d) to correct this 
oversight. 


Job Training Partnership Act (JTPA) 
Programs—Section 273.9(b}(1)(v) 


Section 1509{c)(1) of Pub. L. 99-198 
amended section 5 of the Food Stamp 
Act (7 U.S.C. 2014) to require that, with 
one exception, earnings of individuals 
participating in on-the-job training 
programs under the Job Training 
Partnership Act be counted as earned 
income for Food Stamp Program 
purposes. The exception is that such 
earnings of dependents less than 19 
years of age are to be totally excluded. 

In the interim rule, the Department 
interpreted “dependent” to mean “under 
the parental control of another 
household member.” The Department 
believes that guidelines for applying this 
interpretation should be consistent with 
those used in applying “under parental 
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control” as it is used in 7 CFR 
273.1(a)(2)(i)(B) and 7 CFR 273.9(c)(7). 

Several commenters questioned or 
objected to the Department's 
interpretation of the term “dependent.” 
One commenter noted that State laws 
commonly provide that a minor becomes 
an adult at age 18 and is therefore not 
under parental control. The Department 
considers “under parental control” to be 
the term most helpful in interpreting the 
“dependent” provision of Pub. L. 99-198. 
Policy Memo 79-185, dated November 
24, 1978, applies the term “parental 
control” to minors who are 
dependents—financial or otherwise—of 
the household as opposed to 
independent units. The term “‘under 
parental control” makes the provision 
consistent to the extent possible with 
current policy at 7 CFR 273.9(c)(7) 
related to the earnings of children under 
age 18. Expansion of the term's 
application to individuals who are under 
age 19 reflects Congressional intent to 
“make income generated from a JTPA 
Program by older children living at home 
exempt from consideration.” (See H. 
Rept. No. 99-127, 99th Cong., ist Session, 
Pg. 456, reprinted at 1985 U.S. Code 
Cong. and Ad. News 1559-1560.) It is the 
Department's position that application 
of the term “under the parental control 
of another household member” is not 
limited to individuals under age 18 and 
would excompass the dependent less 
than 19 years old. Thus, this final action 
retains the phrase as it appears in the 
interim provision at 7 CFR 273.9(b)(1)(v). 

Two commenters requested that the 
Department clarify whether income 
exclusions apply to allowances and 
reimbursements. One commenter 
questioned whether the earnings 
exclusion for individuals under age 19 
applies to their actual wages, or to their 
stipends for meals and transportation 
while they look for a job, or to both. 
Another commenter questioned the 
scope of JTPA income inclusions for 
individuals age 19 or older; i.e., whether 
reimbursements for transportation to 
and from the job-training site are 
defined as income for food stamp 
purposes. 

The JTPA (Pub. L. 97-300, 96 State. 22, 
October 13, 1982) excludes from 
consideration as income allowances, 
earnings, and payments to individuals 
participating in job training programs 
under the JTPA. Pub. L. 99-198 
supercedes this income exclusion 
provision with regard to on-the-job 
training programs under section 204(5), 
Title Il, of the JTPA. Section 1509(c)(1) of 
Pub. L. 99-198 defines as income only 
earnings to individuals over age 19 
participating in JTPA on-the-job 
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programs, Thus, the income exclusion 
provision of the JTPA of 1962 remains in 
effect for all other JTPA training 
program allowances or program 
payments (including allowances, 


programs whi 

under section 204(5), Title Il, of the 
JTPA. It has come to the Department's 
attention that there are on-the-job 
training programs which are not under 
section 204(5}, Title II, of the JTPA and 
the provision at 7 CFR 273.9{b)f1){v) 
could be misapplied to include these 
programs. To ensure proper application 
of the provision, this final action 
amends 7 CFR 273.9{b){1){v) to conform 
the provision to the language of the 
statute by adding a reference to section 
204{5). Title II, of the JTPA. 

The ee 


Employment and 
Training Act (CETA}. With ae >. 


of earned income, “to the extent they 
are not a reimbursement” (7 CFR 
273.9{b){1)(iii)), JTPA provisions exclude 
as income allowances. To update 


made to 7 CFR 273.9{b}{1}{iii) to 
eliminate the section's reference to the 
expired CETA and specifies the 
treatment of JTPA training allowances, 
which are excluded as income. 

Four commenters were concerned 
about the application of school 
enrollment requirements to dependent 
household members under age 19 who 
receive earnings from JIPA on-the-job 
training programs. One commenter 
wanted the Department to specify 
whether the school attendance provision 
in 7 CFR 273.9{c){7}, which applies to 
earnings of children under age 18, also 
applies to JTPA earnings of individuals 
under age 19. Another commenter 
objected to the Department's 
assumption that the student provision 
has been dropped as a condition for the 
disregard of JTPA earnings. Two 
commenters felt that the JTPA income 
exclusions should be applied only to 


individuals under age 18 who are at 
least half-time students. 

The provisions af Pub. L. 99-198 do 
not require that dependents under age 
19 be enrolled in school. In addition, the 
legislative history contains no 
discussion of school enrollment 
—— JTPA participants. Therefore, 

the Department cannot mandate that 
participants in JTPA on-the-job ne 
programs who are under age 
19 be students in order for households to 
qualify for the JTPA income exclusion. 
This final action amends 7 CFR 
273.9{b){1){v) to clarify that school 
attendance and/or enrollment is not a 
factor in applying i income exclusions to 
the JTPA earnings of dependent 
household members less than 19 years 
of age. 

Resources—Sections 273.8(e)(15), 
273.8(h (1 )(vi} 

Resource provisions in section 
1514(2}(A) of Pub. L. 99-198 provided the 
Department with the discretion to 
expand the definition of excluded 
resources. Reflecting Congressional 
intent, the interim rule excluded as 
“inaccessible,” non-liquid resources 
which have a lien against them and 
which the household is prohibited by the 
security or lien holder (creditor) from 
selling. The Department received no 
comments with significant issues to 
resolve, therefore the interim provision 
at 7 CFR 273.8{e}(15} is finalized without 
change. 

In addition, reflecting section 
1514(2)(B) of Pub. L. 99-198, the interim 
rule provided that property, real or 
personal, is excludable to the extent that 
it is directly related to the “maintenance 
or use” vehicles which annually produce 
income or are necessary to transport a 
physically disabled household member. 
The interim rule explained that it is not 
the intent of Congress to exclude as a 
resource the full value of a one-acre lot 
if only one-quarter of that acre is used 
for parking and maintenance purposes. 
The exclusion is intended to give 
households a monetary credit based on 
the use of a portion of the property only. 
Consequently, a household cannot claim 
entitlement to an exclusion for the full 
value of a one-acre lot because State 
and local laws prohibit subdividing of 
property, or the household is somehow 
prohibited from converting the — 
to a cash resource. Therefore, only the 
one-quarter acre actually used for 
parking and maintenance purposes 
would be excluded under this resource 
provision. 

Two commenters recommended 
changes concerning determination of an 
allowable portion of property to be 
excluded. One commenter felt that FNS 
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should establish guidelines for such 
determinations. The interim rule was 
explicit in conveying the Department's 
position that no regulatory formula is 
being established for determining the 
exact portion of related property to be 
applied under this provision. This 
position is based on the Department's 
belief that State agencies should have 
the flexibility to make such 
determinations on a case-by-case basis. 
A second commenter suggested that the 
regulatory language clearly say that the 
portion of property to be excluded is 
determined by the State. Current 
regulations at 7 CFR 273.8(c} make clear 
that it is the responsibility of State 
agencies to determine the resources of a 
household. The interim provision at 7 
CFR 273.8fh)}(1}(vi} is consistent with 
other resource provisions in providing 
State agencies with sufficient direction 
to determine the resource eligibility of 
food stamp households. The interim 
provision did not decrease the State 
agency’s responsibility for determining 
resource eligibility, therefore, it is 
adopted final without change. 

Accordingly, the text of the interim 
provision at 7 CFR 273.8{h){1)(vi) is 
adopted final. However, commenters 
noted two corrections that should be 
made relative to the interim provision at 
7 CFR 273.8(h){1){vi). First, the 
regulatory reference to paragraph 
“(h)(1)(vi)” contained in the interim 
provision should read “(h)(1){v).” 
Secondly, the interim provision is a 
resource ion provision and more 
appropriately belongs in 7 CFR 273.8{e}, 
Exclusions from resources. Technical 
amendments are hereby made to 7 CFR 
273.8(e) and (h) to reflect these 
necessary corrections. 


Verification—Section 273.2(j} 


Prior to implementation of the interim 
rule, 7 CFR 273.9{f}{2) contained a 
requirement to verify household size 
based on the Department's discretionary 
authority to mandate verification of 
eligibility criteria. Additionally, 7 CFR 
273.2(f) provided that State agencies 
could elect to verify any nonmandatory 
factor which affects household eligibility 
and benefit levels as long as the 
requirement to verify these factors was 
based on error-prone household profiles. 
In accordance with section 1517 of Pub. 
L. 99-198, the interim rule amended 7 
CFR 273.2(f} to make clear that 
verification of questionable household 
size is required by statute. Statutory 
mandates for verification appear at 7 
CFR 273.2(f}{1). Therefore, the interim 
rule continued prior verification 
provisions at 7 CFR 273.2(f){2)(i), but 
moved them from Verification of 
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questionable information to 7 CFR 
273.2(f)(1), Mandatory verification. Also, 
in accordance with section 1517 of Pub. 
L. 99-198, the interim rule provided 
greater authority for State agencies to 
elect verification of factors which affect 
household eligibility or benefit level by 
removing references to the requirement 
that such verification must be based on 
error-prone profiles. State agencies can 
still use error-prone profile indicators in 
exercising their option to verify factors, 
but are no longer required to do so. 

Several commenters addressed the 
provisions on verification of household 
size. One commenter requested that FNS 
provide guidelines defining acceptable 
verification of household size. The 
Department is not adopting this 
comment because it believes that State 
agencies are in the best position to 
determine what types of third-party 
information or documentation constitute 
acceptable verification. Another 
commenter recommended that the 
provision mandating verification of 
household size when questionable be 
modified to allow State agencies to 
periodically reverify household size. The 
Department is not adopting this 
comment. The Department believes that 
existing regulatory provisions already 
afford State agencies sufficient 
opportunity to reverify household size 
periodically, at recertification (7 CFR 
273.2(f)(8)(c)), when changes are 
reported (7 CFR 273.2(f)(8)(c)(ii)), or 
during the monthly reporting cycle (7 
CFR 273.21(i)(3)). These three 
opportunities for recertification vary in 
frequency of occurrence, and State 
agencies have the flexibility to 
determine when such recertification 
should occur. 

Accordingly, the interim verification 
provisions at 7 CFR 273.9(f}(1}(ix) and 
(f}(3) are adopted as final without 
change. However, a technical 
amendment is being made to correct an 
error in regulatory references. A 
previous rule added a new paragraph 
(f){1)(ix) to 7 CFR 273.2. Consequently, 
the amendment to redesignate 7 CFR 
273.2(f)(2)(i) as 7 CFR 273.2(f)(1){ix) 
contained in the interim rule resulted in 
two provisions having the same 
regulatory designation. This action 
corrects this oversight by redesignating 
the household size verification provision 
at 7 CFR 273.2(f){1)(ix) as 7 CFR 
273.2(f)(1)(x). 


Implementation—Section 272.1(g) 


The implementation section of the 
interim rule (7 CFR 272.1(g)(90)) required 
State agencies to implement the 
provisions of the rule retroactively to 
April 1, 1987 as required by Pub. L. 99- 
198, except for the provisions governing 


the treatment of Title IV-D income at 7 
CFR 273.9(c)(12) and 7 CFR 276.2, which 
is a State agency option. Retroactive 
implementation of the interim provisions 
at 7 CFR 273.9(b)(1)(v) involving JTPA 
on-the-job training program earnings led 
to a number of comments about quality 
control (QC) and overissuance claims. 

The interim rule provided that QC 
shall not identify variances resulting 
solely from implementation or 
nonimplementation of the interim rule in 
cases with review dates between April 
1, 1987 and August 31, 1987. The 
Department received several comments 
regarding the QC policy of the interim 
rule. Commenters recommended that 
what they lable as the hold harmless 
(grace period) provision be amended to 
protect States from QC errors on actions 
completed before September 1, 1987. 
Another commenter requested that FNS 
exclude implementation errors from the 
QC error rate for six months following 
interim rule publication (July 17, 1987) 
rather than between April 1, 1987 and 
August 31, 1987. 

This final action amends 7 CFR 
272.1(g)(90) to clarify the circumstances 
under which QC would end the grace 
period and begin to code variances in 
individual cases. To code a variance, 
four conditions had to be met: (1) The 
review date occurred after August 31, 
1987; (2) the State agency certified or 
recertified the case (or was required to 
recertify the case) after August 31, 1987; 
(3) the certification or recertification 
was effective for the review date (or the 
required recertification should have 
been effective for the review date); and 
(4) in a retrospective budget system, the 
household's budget month was 
September 1987 or later or in a 
prospective budget system, the issuance 
month was September 1987 or later. 

This means that if any active or 
negative case’s review date fell on or 
before August 31, 1987, QC must exclude 
any implementation variance (which 
includes failure to implement). This 
provision also means that if the State 
agency certified or recertified the case 
on or before August 31, 1987 effective for 
the review date and its next 
recertification was not required until 
after the review date, QC must exclude 
any implementation variance. 

If the State agency was required to 
recertify a case, but did not do so, QC 
shall consider the State agency to have 
failed to properly handle the cases; as 
such, QC would identify an 
implementation variance if one existed. 

The interim rule provided State 
agencies with guidance in restoring 
benefits, but comments received by the 
Department indicate a need for 
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clarification in handling overissuance 
claims. Four commenters suggested that 
FNS permit States to waive claims 
establishment and collection for 
retroactive overissuances resulting from 
JTPA earnings being included as income. 
Another commenter requested that FNS 
create a new category of overissuance 
for the retroactive period which is 
neither client nor agency error and 
provide instructions on how to handle 
cases affected by the interim rule. 

The Department agrees with 
commenters that there is a need-to 
clarify the issue of JTPA overissuance 
claims. As commenters pointed out, 
retroactive implementation of the 
provision to count certain JTPA earnings 
as income resulted in overissued 
benefits to households affected by the 
provision. It is the Department's view 
that the number of households affected 
by the provision is not significant. In 
light of this, the Department believes 
that the administrative burden 
associated with establishing and 
collecting these JTPA overissuance 
claims would outweigh the amount of 
benefits that could be recovered. 
Therefore, this final action clarifies this 
issue by amending 7 CFR 272.1(g)(90) to 
provide that State agencies not establish 
a claim for any household which 
received overissued benefits resulting 
solely from retroactive implementation 
of the JTPA income provision. 

This action also clarifies that any 
affected household that applied for FSP 
benefits from April 1, 1987 until 
implementation of this rule and was 
denied benefits is entitled to restored 
benefits back to the date of application 
or April 1, 1987, whichever occurred 
later, if the household is otherwise 
entitled to benefits and requests a 
review of its case or the State agency 
otherwise becomes aware that a review 
is needed. This is true regardless of 
when such a situation is identified. 

This action also clarifies that the 
provision at 7 CFR 273.17, limiting 
restored benefits to 12 months, does not 
apply to households entitled to restored 


- benefits under the July 17, 1987, interim 


regulations. This clarification is made by 
adding a new sentence to 7 CFR 
272.1(g){90). 

Additionally, this final action 
addresses implementation of the 
technical amendment to 7 CFR 
273.9(b)(1)(v). As discussed earlier in 
this preamble, this final action restricts 
application of 7 CFR 273.9(b)(1)(v) to on- 
the-job training programs under section 
204(5), Title Il, of the JTPA. Therefore, 
this action amends 7 CFR 272.1(g) to add 
a new paragraph which requires State 
agencies to implement this provision for 
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new applicant households no later than 
June 1, 1989. 

The rule clarifies that affected 
households which newly applied for 
Program benefits during the period of . 
April 1, 1987, and the date the State 
agency implements the provision in 
§ 273.9(b)(1)(v) of this final action and 
were denied benefits shall be provided 
restored benefits back to April 1, 1987, 
or the date of the food stamp 
application, whichever occurs later, if 
the household is otherwise entitled:-to 
benefits and requests a review of its 
case or the State agency otherwise 
becomes aware that a review is needed. 
State agencies shall convert their 
current caseload to this JTPA provision 
at household request, recertification, or 
when the case is next reviewed, 
whichever occurs first. Restored benefits 
shall be provided to such households, if 
applicable, back to April 1, 1987, or the 
date of the food stamp application, 
whichever occurs later. 

Again, this action clarifies that the 
provision at 7 CFR 273.17, limiting 
restored benefits to 12 months, does not 
apply to households entitled to restored 
benefits resulting from implementation 
of the provision in § 273.9(b)(1)(v) of this 
final action. 

Quality control errors resulting from 
application of the provisions of this final 
action during the required 
implementation time frame, shall be 
handled in accordance with regulations 
published November 2, 1988, at 53 FR 
44171. 


Correction 


The Department is taking this 
opportunity to correct an error which 
appeared in a final rule published on 
February 15, 1989, at 54 FR 6990. 

On page 7003, in the third column, 
amendatory statement number 6.b under 
Part 273 is incorrect. The statement as 
currently worded provides that the 
current provisions at 7 CFR 273.1(f)(1)(i) 
(A) and (B), which restrict the use of 
authorized representatives for 
completing the food stamp application 
on behalf of applicant households, are 
being removed. It is the Department's 
intent to remove the provisions at 7 CFR 
273.2(f)(1) (ii) and (iii) governing the use 
of authorized representatives to obtain 
and use coupons on the household's 
behalf because these provisions are 
being relocated to Part 274 by this same 
rule. This inadvertent error is hereby 
corrected by republishing amendatory 
statement number 6.b. as it should be 
read. 


Additional Technical Amendments— 
Sections 273.11(e), 278.1(e), 273.7(b), 
273.2(e) 


On April 13, 1987, the Department 
published a final rulemaking (at 52 FR 
11811) which contained three FSP 
provisions contained in the Food 
Security Act of 1985. One of these 
provisions allowed FSP participation by 
residents of publicly operated 
community mental health centers which 
conduct residential programs for drug 
addicts and/or alcoholics under Part 13 
of title XIX of the Public Health Service 
Act (42 U.S.C. 300x et seq.). The 
preamble to this rulemaking explained 
that on June 8, 1979, the Department 
published an interim rule which 
included an amendment to provide that 
alcoholic and drug addiction treatment 
and rehabilitation programs do not have 
to be authorized as retail food stores in 
order for their residents to be certified to 
participate in the FSP. The April 13, 
1987, final action amended 7 CFR 
273.1(e) and 273.11(e) to reflect this 
policy. However, through an oversight, a 
conforming amendment was not made to 
7 CFR 273.11(e)(7) at that time. 
Consequently, this final action makes a 
technical amendment to 7 CFR 
273.11(e)(7) to conform it to the earlier 
change. Consistent with the effective 
date in the April 13, 1987, rule, this 
technical amendment is effective on 
February 25, 1986. Since this is a 
technical correction to conform to a 
policy which has already been 
implemented, no further implementation 
action is necessary. 

Additionally, the preamble to the 
April 13, 1987, final rule explained that 
amendments were being made to 7 CFR 
278.11(e)(1) and 7 CFR 273.1(e) to 
conform the provisions to the language 
of the Food Stamp Act of 1977, as 
amended by section 1501 of the Food 
Security Act of 1985. The April 13 
conforming amendments were intended 
to reflect the removal of the word 
“funded” from the two provisions. 
However, through an oversight, the 
April 13 amendment to the first sentence 
of 7 CFR 278.1(e) was incorrect and the 
conforming amendment was not made. 
Consequently, this action contains a 
technical amendment to the first 
sentence of 7 CFR 278.1(e) to conform 
the provision to intended policy by 
removing the word “funded.” 

On March 28, 1987, the Department 
published a final rulemaking (51 FR 
10764) which contained a technical 
amendment to the last sentence of 7 
CFR 273.7(b)(1)(vii) to reinstate language 
unintentionally removed from the Code 
of Federal regulations (CFR) by a 
previous rulemaking. However, a 
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portion of the language intended to be 
reinstated was omitted from the March 
28 amendment. Consequently, this 
action contains a technical amendment 
to the last sentence of 7 CFR 
273.7(b)(1){vii) to reinstate the missing 
language in the appropriate section of 
the CFR. 

Lastly, current regulations at 7 CFR 
273.2(e)(2) state that if a food stamp 
applicant household is unable to appoint 
an authorized representative and is 
unable to come to the food stamp office 
because its members are 65 years of age 
or older, the office interview will be 
waived if the household so requests (7 
CFR 273.2(e)(2)). This section of the 
regulations implemented the provisions 
of section 11(e)(2) of the Food Stamp Act 
of 1977 which made the exception to the 
office interviews requirement available 
to the “elderly.” Following the 
promulgation of 7 CFR 273.2(a)(2), 
Congress enacted the definition of 
“elderly or disabled member” codifed at 
7 U.S.C 2012(r) which defines “elderly” 
as being age 60 or over. (Pub. L. 97-253, 
145(a), 96 Stat. 763, 773 (1982).) This final 
action amends 7 CFR 273.2(e)(2) to bring 
the provision into conformity with the 
statutory definition of an “elderly” 
member. 


List of Subjects 
7 CFR Part 272 


Alaska, Civil rights, Food stamps, 
Grant programs-social programs, 
Reporting and recordkeeping 
requirements. 

7 CFR Part 273 


Administrative practice and 
procedure, Aliens, Claims, Food stamps, 


Fraud, Grant programs-social programs, 
Penalties, Reporting and recordkeeping 
requirements, Social security, Students. 


7 CFR Part 276 


Administrative practice and 
procedure, Food stamps, Fraud, Grant 
programs-social programs, Penalties. 
7 CFR Part 278 

Administrative practice and 
procedures, Banks, Banking, Claims, 
Food stamps, Groceries-retail, 
Groceries, General line-wholesaler, 
Penalties. 

Therefore, 7 CFR Parts 272, 273, 276 
and 278 are amended as follows: 

1. The authority citation for Parts 272, 
273, 276 and 278 continues to read as 
follows: 


Authority: 7 U.S.C. 2011-2029. 
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PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 


2. In § 272.1. a. The amendment to 
§ 272.1, as published at 52 FR 26937, July 
17, 1987, to add a new paragraph (g)(90) 
is adopted as final. However, paragraph 
(g)(90) is amended, for clarity, by 
removing the third and fourth sentences 
and adding four new sentences to read 
as follows: 

b. A new paragraph (g)(106) is added. 

The additions read as follows: 


§272.1 General terms and conditions. 

(g) Implementation. * * * 

(90) Amendment No. 294. * * * State 
agencies shall provide restored benefits, 
if appropriate, back to the date of 
application or April 1, 1987, whichever 
occurred later. Any affected household 
that applied for Program benefits from 
April 1, 1987 until implementation of this 
rule and was denied benefits is entitled 
to restored benefits back to the date of 
application or April 1, 1987, whichever 
occurred later, if the household is 
otherwise entitled to benefits and 
requests a review of its case or the State 
agency otherwise becomes aware that a 
review is needed. The provision at 7 
CFR 273.17, limiting restored benefits to 
12 months, shall not apply to households 
entitled to resorted benefits under the 
provisions of Amendment No. 294. For 
QC purposes, implementation variances 
shall not be identified unless a case 
meets all four of the following 
conditions: the case's review date is 
after August 31, 1987; the State agency 
certified or recertified the case (or was 
required to recertify the case) after 
August 31, 1987; the certification or 
recertification was effective for the 
review date (or the required 
recertification should have been 
effective for the review date); and in a 
retrospective budget system, the 
household's budget month was 
September 1987 or later or in a 
prospective budget system, the 
household's issuance month was 
September 1987 or later. For the purpose 
of this amendment, State agencies shall 
not establish a claim against any 
household which received overissued 
benefits resulting solely from retroactive 
implementation of the JTPA income 
provision in § 273.9{b)(1){v). 

(106) Amendment No. 310. (i) The 
provisions of this amendment which 
adopt, as final, interim provisions 
published July 17, 1987 and those which 
redesignate or otherwise slightly modify 
the July 17 interim provisions for clarity 


only are effective retroactively to April 
1, 1987. The conforming amendment at 
§ 273.11(e)(7) is effective retroactively to 
February 25, 1986. The remaining 
technical amendments contained in this 
amendment at § 273.2(e)(2), 

§ 273.7(b)(1){vii), § 273.9(b)(1){iii), 

§ 276.2(d) and § 278.1(e) are effective 
April 24, 1989. These provisions do not 
alter or change current policy or 
procedures under which State agency 
are operating or do not require special 
implementation efforts by State 
agencies. 


(ii) The provision in § 273.9(b)(1){v) 
which limits application of the provision 
to on-the-job training programs under 
section 204(5), Title Il, of the Job 
Training Partnership Act is effective 
retroactively to April 1, 1987 and shall 
be implemented as follows: 


(A) State agencies shall implement the 
provision for all new applicant 
households no later than June 1, 1989. 
Affected applicant households which 
applied for Program benefits during the 
period April 1, 1987 and the date the 
State agency implemented this change 
and were denied benefits shall be 
provided restored benefits, if applicable, 
back to April 1, 1987 or the date of the 
food stamp application, whichever 
occurs later, if the household is 
otherwise entitled to benefits and 
requests a review of its case or the State 
agency otherwise becomes aware that a 
review is needed. 

(B) All other households shall be 
converted to the provision at household 
request, at recertification, or when the 
case is next reviewed, whichever occurs 
first. Restored benefits shall be 
provided, if applicable, for such 
households back to April 1, 1987 or the 
date of the food stamp application, 
whichever occurs later. 


(C) The provision at 7 CFR 273.17, 
limiting restored benefits to 12 months, 
does not apply for households entitled 
to restored benefits under Amendment 
No. 310. 


* * * * * 


PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 


§273.1 [Correctly Amended] 


3. Correction. In FR Document No. 89- 
3245, published, February 15, 1989 at 54 
FR 6990, make the following correction: 

On page 7003, in the third column, 
under Part 273, amendatory statement 
no. 6 b. should read: “The introductory 
text of paragraph (f)(1) and paragraphs 
(f)(1)(ii) and (f)(1){iii) are removed and 
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paragraphs (f)(1)(i), (£)(1){i)(A) and 
(£)(1)(i)(B) are redesignated as 
paragraphs (f)(1), (f)(1)(i) and (f)(1)(ii), 


respectively.” 
§273.2 [Amended] 


4. In § 273.2. a. The first sentence of 
paragraph (e)(2) is amended by 
removing the words “65 years of age or 
older, or are mentally or physically 
handicapped” and adding in their place 
the words “elderly or disabled (as 
defined in § 271.2)”. 

b. The amendment to § 273.2, 
published at FR 26937, July 17, 1987, 
which removed paragraph (f)(2)(i) and 
added it to a paragraph under (f)(1) is 
adopted final. However, that portion of 
the amendment which provided that 
paragraph (f)(2)(i) be designated as 
paragraph (f)(1)(ix) was incorrect. A 
previous rule also added to paragraph 
(f)(1)(ix). Thus, the July 17 amendment 
resulted in two provisions having the 
same regulatory designation. This 
oversight is hereby corrected by 
redesignating the second paragraph 
(f)(1)(ix} which begins with the words 
“Household composition. State agencies 
shall verify” as paragraph (f)(1)(x). 

c. The amendments to § 273.2, as 
published at 52 FR 26937, July 17, 1987, 
to remove paragraph (f)(3)(iii), to 
redesignate paragraphs (f)(3)(i), 
(f)(3)(i)(A) and (f)(3){i)(B) as 
introductory paragraph (f)(3) and 
paragraphs (f)(3)(i) and (f)(3)(ii), 
respectively, to revise the first sentence 
of newly designated introductory 
paragraph (f)(3), and to amend the third 
sentence of newly designated paragraph 
(£)(3){i) are adopted final without 
change. 


§273.8 [Amended] 


5. In § 273.8. a. The amendment to 
§ 273.8, as published at 52 FR 26397, July 
17, 1987, to add a new paragraph (e)(15) 
is adopted final without change. 

b. The amendment to § 273.8, as 
published at 52 FR 26397, July 17, 1987, 
to add a new paragraph (h)(1)(vi) is 
adopted final. However, for clarity and 
proper application of the provision, 
paragraph (h)(1)(vi) is redesignated as 
paragraph (e)(16) and is amended by 
removing the regulatory reference to 
paragraph “(h)(1){vi),” which is 
incorrect, and adding, in its place, a 
reference to paragraph “(h)(1)(v)”. 


§273.9 [Amended] 

6. In § 273.9. a. Paragraph (b)(1)(iii) is 
amended by removing the words “and 
programs authorized by the 
Comprehensive Employment and 
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Training Act” and adding the phrase 
“, except for allowances received 
through programs authorized by the Job 
Training Partnership Act” immediately 
before the period at the end of the 
paragraph. 

b. Paragraph (b)(1)(v) is amended by 
adding the words “section 204(5), Title 
Il, of’ between the words “programs 
under” and the word “Job” appearing in 
the first sentence, and by adding the 
words “, regardless of school attendance 
and/or enrollment as discussed in 
paragraph (c)(7) of this section” before 
the period at the end of paragraph 
(b)(1)(v). 

c. The amendment to § 273.9, as 
published at 52 FR 26937, July 17, 1987, 
to add a new paragraph (c)(12) (later 
redesignated as paragraph (c)(13) at 53 
FR 22291, June 15, 1988) is adopted final 
without change. 


§273.11 [Amended] 

7. In § 276.11, the last two sentences of 
paragraph (e)(7) are removed to conform 
the provisions to other sections of the 


regulations. 


PART 276—STATE AGENCY 
LIABILITIES AND FEDERAL 
SANCTIONS 


§276.2 [Amended] 

8. The amendments to § 276.2, as 
published at 52 FR 26937, July 17, 1987, 
to add two sentences to paragraph (a) is 
adopted final without change. 

9. In § 276.2, paragraph (d) is amended 
by removing the reference to 
“paragraphs (b) and (c) of’ and adding 
in its place a reference to “paragraphs 
(b), (c) and (e) of”. 

10. The amendment to § 276.2, as 
published at 52 FR 26937, July 17, 1987, 
to add a new paragraph (e) is adopted 
final without change. 


PART 278—PARTICIPATION OF 
RETAIL FOOD STORES, WHOLESALE 
FOOD CONCERNS AND INSURED 
FINANCIAL INSTITUTIONS 


§278.1 [Amended] 

11. In § 278.1, a technical amendment 
is made to paragraph (e) to conform the 
paragraph to intended policy by 
removing the word “funded” appearing 
in the first sentence. 

Date: March 17, 1989. 

G. Scott Dunn, 

Acting Administrator. 

[FR Doc. 89-6917 Filed 3-23-89; 8:45 am] 
BILLING CODE 3410-30-M 


Animai and Plant Health Inspection 
Service 


7 CFR Part 301 
[Docket No. 88-193] 


interstate Movement of Citrus Fruit 
and Calamondin and Kumquat Plants 
From Florida 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Final rule. 


SUMMARY: We are amending the “Citrus 
Canker” regulation by: 

(1) Establishing new survey 
requirements for groves producing 
regulated fruit for interstate movement 
with a certificate or limited permit. 

(2) Relieving some restrictions on the 
interstate movement of regulated fruit 
produced in groves outside the area of 
Florida under special restriction because 
of citrus canker caused by the Asiatic 
strains. 

(3) Changing the boundaries of the 
area of Florida under special restriction 
because of citrus canker caused by the 
Asiatic strains. 

(4) Allowing calamondin and kumquat 
plants grown from seeds or rooted 
cuttings in nurseries or groves outside © 
the area of Florida under special 
restriction because of citrus canker 
caused by the Asiatic strains to be 
moved interstate under less stringent 
conditions than at present and to all 
areas of the United States except 
commercial citrus-producing areas. 

(5) Prohibiting the interstate 
movement from Florida of budded or 
grafted calamondin and kumquat plants, 
which may have been grown from 
rootstocks of plants susceptible to and 
capable of transmitting citrus canker. 

(6) Adding the species C/ausena 
Jansium (Lour.) Skeels (common name, 
wampi) to the list of articles regulated 
because of citrus canker. 

(7) Exempting certain nurseries in 
Florida from inspection; allowing 
interstate movement of fruit even if all 
other nurseries in the state are not 
inspected, provided the state prohibits 
the movement of regulated articles from 
those nurseries; and lengthening the 
interval between required nursery 
inspections. 

These actions are necessary to 
improve our ability to prevent the 
interstate spread of citrus canker and to 
remove restrictions that are not 
warranted in achieving this goal. 
EFFECTIVE DATE: March 24, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Eddie W. Elder, Chief Operations 
Officer, Domestic and Emergency 
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Operations, PPQ, APHIS, USDA, Room 
643, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782, 301-436- 
6365. 

SUPPLEMENTARY INFORMATION: 


Background 


Citrus canker is a plant disease 
caused by strains of the bacterium 
Xanthomonas campestris pv. citri 
(Hasse) Dye. The disease is known to 
affect plants and plant parts, including 
fruit, of citrus and citrus relatives 
(Family Rutaceae). It can cause 
defoliation and other serious damage to 
the leaves and twigs of susceptible 
plants. It may also make the fruit of 
infected plants unmarketable by causing 
lesions on the fruit. Infected fruit may 
also drop from trees before reaching 
maturity. Aggressive strains of 
Xanthomonas campestris pv. citri can 
infect susceptible plants rapidly and 
lead to extensive economic losses in 
commercial citrus-producing areas. 

Citrus canker is found in the United 
States only in Florida. To prevent the 
interstate spread of this disease, we 
regulate the interstate movement of 
potential host material from Florida. The 
regulations are contained in 7 CFR 
301.75 and are referred to below as “the 
regulations.” 

Since October 21, 1988, we have 
published in the Federal Register three 
documents that changed, or proposed to 
change, the regulations. This final rule 
affirms or adopts provisions in all three 
documents, with modifications based on 
comments we received. The specific 
documents, all modifications, and the 
comments upon which our final actions 
are based are discussed below. 


Federal Register Documents That Form 
the Basis of This Final Rule 


On October 21, 1988, we published in 
the Federal Register [53 FR 41538-41549, 
Docket 88-105] a proposal to make 
various changes to the regulations. (An 
error in the proposed fruit treatment 
requirements was corrected by a 
document published in the Federal 
Register on November 9, 1988 [53 FR 
45274, Docket 88-174].) 

We propose to: 

(1) Relieve some restrictions on the 
interstate movement of regulated fruit 
produced in groves outside the area of 
Florida under special restriction because 
of citrus canker caused by the Asiatic 
strains; 

(2) Allow calamondin and kumqiat 
plants grown from seeds or rooted 
cuttings in nurseries or groves outside 
the area of Florida under special 
restriction because of citrus canker 
caused by the Asiatic strains to be 
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moved interstate under less stringent 
conditions than at present and to all 
areas of the United States except 
commercial citrus-producing areas; 

(3) Prohibit the interstate movement 
from Florida of budded or grafted 
calamondin and kumquat plants, which 
may have been grown from rootstocks 
of plants susceptible to and capable of 
transmitting citrus canker; 

(4) Add the species C/ausena Jansium 
(Lour.) Skeels (common name, wampi) to 
the list of articles regulated because of 
citrus canker; and 

(5) Reduce the area of Florida that is 
under special restriction because of 
citrus canker caused by the Asiatic 
strains. 

We invited public comment on the 
proposed rule. The initial comment 
period was for 30 days following 
publication of the proposed rule, with 
comments to be postmarked or received 
on or before November 21, 1988. This 
comment period was reopened and 
extended by a document published in 
the Federal Register on December 12, 1988 
[53 FR 49885, Docket 88-197] to allow 
consideration of additional comments if 
they were postmarked or received on or 
before December 27, 1988. 

We received 32 comments from 
individual growers, nursery owners, 
grower and packing associations, other 
representatives of the citrus industry, 
and state government officials in 
Arizona, California, Florida, Louisiana, 
and Texas. Twenty-two supported the 
proposed rule; 10 were opposed. 

On November 8, 1988, during the 
comment period for Docket 88-105, we 
published in the Federal Register [53 FR 
45071-45073, Docket 88-180] an interim 
rule that changed the requirements 
concerning nursery inspections. 

Until that interim rule, certificates 
could be issued for the interstate 
movement of regulated fruit only if all 
nurseries in the state that contained 
regulated plants were inspected for 
citrus canker every 30 days. The interim 
tule allowed certificates to continue to 
be issued for the interstate movement of 
regulated fruit, even if all nurseries in 
Florida were not inspected, provided the 
State of Florida prohibited the 
movement of regulated articles from any 
nursery not 

The interim rule was effective 
November 2, 1988. We solicited public 
comment on this action, with deadlines 
for comments the same as for Docket 
88-105. We received 7 comments from 
state government officials in California, 
FLorida, Louisiana, and Texas, and from 
representatives of the citrus industry. 
Two were in favor; 5 opposed the rule. 

On January 4, 1989, we published in 
the Federal Register [54 FR 97-98, 


Docket 88-212] an interim rule that 
required tree-by-tree inspection of 
certain groves producing fruit for 
interstate movement with a certificate. 
Groves affected were those that may 
have been exposed to the Asiatic strain 
of citrus canker by personnel, vehicles, 
or equipment that were previously in a 
grove infested with the Asiatic strain of 
citrus canker. 

The interim rule was effective 
December 29, 1988. We invited public 
comment on this action for 30 days, with 
comments to be received on or before 
February 3, 1989. We received 5 
comments from state government 
officials in California and Texas and 
from representatives of the citrus 
industry. All asserted the rule did not go 
for enough in providing protection to 
citrus-producing states. 


Comments and Modifications 
Grove Surveys 


A number of commenters criticized 
the proposed grove inspection 
procedures as being inadequate to 
detect citrus canker. Comments on the 
interim rule, published January 4, 1989, 
that strengthened survey procedures for 
certain “exposed” groves also were 
critical: although commenters 
apparently felt that a tree-by-tree 
inspection of these groves was a step in 
the right direction, they stated that our 
survey procedures continued to provide 
insufficient protection against the 
spread of citrus canker to citrus- 
producing states. Specific suggestions 
for improving these procedures included 
conducting inspections on foot, with a 
systematic staggering of middles; 
inspecting all groves tree by tree; 
inspecting a heavier sampling of trees 
that may have been exposed to the 
Asiatic strains by “common harvesting”; 
and, for groves producing fruit for 
interstate movement to citrus-producing 
states, conducting the last inspection no 
more than 30 days before harvest. Some 
commenters also maintained that 
inspectors should be better trained and 
monitored. Several commenters, citing 
the detection of citrus canker caused by 
the Asiatic strains in a Manatee County 
grove (the Cemetery Block) in 
November, 1988, asked that all 
shipments of regulated fruit to citrus- 
producing states be halted until the full 
extent of any spread of the Asiatic 
strains from that grove has been 
determined and all groves producing 
fruit for certificate have been 
reinspected on a tree-by-tree basis. 

Following the detection of citrus 
canker in the Cemetery Block in 
November, we took a number of steps to 
determine the extent of spread of the 
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disease, if any, and to prevent the 
disease from being spread interstate. 
First, in the infested grove itself, more 
than 90 percent of the infested trees 
(those located in the area of the grove 
where the infestation was concentrated) 
were destroyed, and other infested 
trees, as well as surrounding trees, were 
defoliated. Within a mile-and-a-half of 
the infested grove, survey teams 
supplemented by personnel employed 
by the Animal and Plant Health 
Inspection Service (APHIS) conducted 
two inspections of all groves and 
residential properties, tree by tree and 
on foot. No fruit moved interstate from 
this area until the surveys were 
completed and all suspicious. samples 
were confirmed negative for citrus 
canker. Beyond this area and up to 5 
miles from the infested grove, the survey 
crews also inspected every residential 
property tree by tree, and inspected all 
groves by walking every fourth niiddle. 
No additional infestations were found. 

We also identified all groves that may 
have been exposed to citrus canker by 
the movement of personnel, vehicles, 
and equipment from the infested grove 
during the 2 years prior to the detection. 
Survey crews supplemented by APHIS 
personnel inspected each of these 
groves, tree by tree. Again, no 
infestations were found. 

In addition, scientists employed by 
the U.S. Department of Agriculture and 
the University of Florida looked at the 
potential for natural spread of the 
disease as a result of Tropical Storm 
Keith, which moved eastward over 
Florida from the Gulf Coast in late 
November, 1988. They determined, 
based upon these surveys and 
experience with the spread of the 
disease in other places, that viable 
bacteria from the infested grove could 
have spread only a short distance, and 
not beyond the area already under 
special restrictions because of the 
Asiatic strains (the A-strains area). 
Further, there is a sufficient buffer 
between the area where the bacteria 
could have spread and the boundaries of 
the A,strain area. Any bacteria that may 
have been spread by the storm are 
unlikely to infect any citrus plants on 
which they may have been deposited at 
least until spring weather produces a 
flush of new growth on the trees. Fruit 
on the trees when the storm hit was not 
at risk of becoming infested, since it was 
beyond the susceptible stage of 
development, and our regulations 
require that this fruit be treated to 
destroy surface bacteria. 

Based on our surveys, and other 
information cited above, it does not 
appear that additional infestations are 
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present at this time. Consequently, all 
fruit that has qualified for a certificate 
or limited permit based on grove 
surveys completed in accordance with 
regulations in effect before this final rule 
may be moved interstate without further 
grove surveys. However, we agree with 
commenters that survey procedures 
must be strengthened to ensure prompt 
detection should any grove become 
infested in the future. Therefore, this 
final rule establishes new grove survey 
procedures, effective immediately, for 
all groves where surveys to qualify fruit 
for interstate movement with a 
certificate or limited permit have not yet 
been completed. The new grove survey 
requirements are as follows: 

In all groves producing regulated fruit 
for interstate movement with a 
certificate: No more than 30 days before 
the beginning of harvest, an inspector 
must walk through the grove and inspect 
every tree; and, in groves producing 
limes, an inspector must repeat the tree- 
by-tree walking survey at no more than 
120-day intervals for as long as the 
harvest continues. 

In all groves producing regulated fruit 
for interstate movement with a limited 
permit and located within the area of 
Florida under special restriction because 
of citrus canker caused by the Asiatic 
strains (the A-strain area): No more than 
30 days before the beginning of harvest, 
an inspector must walk through the 
grove and inspect every tree; and, in 
groves producing limes, an inspector 
must repeat the tree-by-tree walking 
survey at no more than 120-day intervals 
for as long as the harvest continues. 

In all groves of 10 or more trees 
producing regulated fruit for interstate 
movement with a limited permit and 
located outside the A-strain area: No 
more than 90 days before the beginning 
of harvest, an inspector must examine 
all trees on the perimeter of the grove 
while driving by at no more than 2 
m.p.h.; examine, while on foot, at least 
12 trees in high-risk areas of the grove 
(such as the grove entrance, the 
perimeter of the grove, and areas where 
the movement of people and equipment 
is concentrated); and examine, while on 
foot, a minimum of four mature trees or 
eight young trees in one location in 
every 10 acres of the grove, or, for 
groves less than 10 acres, examine, 
while on foot, a minimum of four mature 
trees or eight young trees in one 
location. Also, in groves producing 
limes, as inspector must repeat this 
survey at no more than 120-day intervals 
for as long as the harvest continues. 

In ail groves of fewer than 10 treeg 
producing regulated fruit for interstate 
movement with a limited permit and 
located outside the A-strain area: No 


more than 30 days before the beginning 
of harvest, an inspector m ‘st walk 
through the grove and inspect every 
tree; and, in groves produc’ng ‘imes, an 
inspector must repeat the 'ree-by-tree 
walking survey at no more than 120-day 
intervals for as long as the harvest 
continues. 


Conducting surveys closer to harvest, 
on foot, and tree-by-tree in groves 
located within the A-strain area and in 
groves producing fruit for interstate 
movement with a certificate will 
significantly strengthen our detection 
program for citrus canker. The 
additional surveys required for lime 
groves that have extended harvests also 
will help ensure prompt detection of 
citrus canker should any lime grove 
become infested. Unlike other citrus 
trees, lime trees are susceptible to 
infection with citrus canker throughout 
the year because blooms and flushes 
occur on lime trees year-round. 


Note: Because our final rule requires a tree- 
by-tree survey, on foot, of all groves 
producing fruit for interstate movement with a 
certificate, similar survey requirements 
established by the interim rule of January 4, 
1989, for exposed groves only are not longer 
necessary. Therefore, we are not affirming the 
survey requirements and the related 
definition of “exposed” set forth in that 
interim rule. 


Treatment of Personnel, Vehicles, and 
Equipment 


In response to concerns about 
measures taken in Florida to control and 
eradicate citrus canker, this final rule 
also requires treatment of personnel, 
vehicles, and equipment upon leaving, 
as well as entering, any grove of 10 or 
more trees located within the A-strain 
area. This action will provide additional 
protection against the interstate spread 
of citrus canker. 


A-Strain Area 


We received a number of comments, 
both pro and con, concerning our 
proposed changes to the boundaries of 
the A-strain area. Some of these were 
mailed to us before citrus canker was 
found in the Cemetery Block in 
November; some were mailed later. 
Based on these comments, and on 
surveys that have been completed, we 
have determined that some modification 
of our proposal is necessary. This final 
rule retains the proposed changes for 
Pinellas and Sarasota counties but not 
for Manatee or Hillsborough counties. 
Before the effective date of this final 
rule, all of Manatee County, and 
Hillsborough County south of State 
Road 60 were included in the A-strain 
area. We proposed to remove 
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Hillsborough County entirely and to 
remove the eastern portion of Manatee 
County. However, after reviewing the 
comments and considering all data 
relevant to Cemetery Block infestation, 
we have determined that these proposed 
changes in the A-strain area would bring 
the boundary of that area too close to 
the site of the recent infestation. Our 
final rule, therefore, keeps all of 
Manatee County in the A-strain area, as 
well as Hillsborough County south of 
State Highway 672 and west of State 
Highway 39. The boundaries for the A- 
strain area are based on the following 
considerations: The size and nature of 
citrus canker infestations; the distance 
the bacteria might naturally move from 
the sites of the infestations; and the 
proximity of citrus groves and 
contiguous, residential properties on 
which citrus is grown and through which 
citrus canker could be spread by people, 
vehicles, and equipment, including lawn 
services, moving from one property to 
another. 


Fruit Treatment 


We received one comment objecting 
to the proposed use of soap (or 
detergent) and water to treat fruit 
produced in groves of 10 or more trees 
located outside the A-strain area. These 
groves, first of all, are very unlikely to 
be infested with citrus canker. The 
survey(s) required by our regulations 
further ensure that fruit produced in 
these groves is not infested with citrus 
canker. Our requirement that the fruit be 
treated is yet another of the multiple 
safeguards contained in our regulations 
to prevent the interstate spread of citrus 
canker. The fruit treatment reduces the 
risk, already very low, that the fruit 
could spread citrus canker interstate by 
means of undetectable levels of bacteria 
on the surface of the fruit. As stated in 
the proposal, treatment with soap (or 
detergent) and water is effective in 
reducing the number of surface bacteria. 
Furthermore, fruit eligible for this 
treatment may not be moved interstate 
to areas where host material is available 
to support an infestation of citrus canker 
(commercial citrus-producing areas). 
Therefore, we have determined that 
eligible fruit treated with soap (or 
detergent) and water as prescribed 
would present a very remote risk of 
spreading citrus canker interstate, and 
we have made no change to the 
proposal based on this comment. 


Relaxation of Requirements Related to 
Nursery Strain 


Several commenters objected to our 
proposed relaxation of restrictions 
related to the Florida nursery strains. 
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They maintained that there has been 
insufficient time to verify the adequacy 
of safeguards and that additional 
research is necessary to support the 
contention that the Florida nursery 
strains are not a serious threat to mature 
trees and citrus fruit. 

We agree that research into the 
Florida nursery strains should continue. 
However, as stated in previous 
rulemaking documents, there is still no 
evidence, more than four-and-a-half 
years after the Florida nursery strains 
were first detected in Florida, that these 
stains will infest and damage mature 
trees or fruit in commercial groves. 
Moreover, as research continues and 
additional data is obtained from field 
observations, there is a growing body of 
evidence indicating that this scenario is 
very unlikely to occur. We have, 
therefore, made no change to the 
proposed rule based on these comments. 


Nursery Inspections 


We received a number of comments 
asking us to reduce the frequency of 
nursery inspections. The commenters 
maintained that inspection of nurseries 
every 30 days was unnecessary, put 
servere strains on the resources of the 
state, which provides inspectors, and 
was a serious inconvenience to nursery 
owners. Another commenter maintained 
that some nurseries should not have to 
be inspected. 

We have made two changes in 
response to these comments. This final 
rule requires nursery inspections 
approximately every 45 days, rather 


than every 30 days, and not all nurseries 


will have to be inspected. Nurseries 
where regulated plants are grown for 
use only in a grove maintained by the 
nursery owner will be exempt from the 
inspection requirements, provided that 
fruit produced in the grove is processed 
within the State of Florida into a product 
other than fresh fruit. This includes, 
among other things, fruit processed into 
juice, fruit salad, cattle feed, candied 
fruit, and concentrate. An infestation in 
these nurseries would not increase the 
risk of citrus canker being spread 
interstate. Inspection of nurseries every 
45 days, rather than every 30 days, will 
still be frequent enough for inspectors to 
find citrus canker while innoculum 
levels are low if a nursery is infested. 
Several commenters objected to our 
interim rule that allowed certificates to 
be issued for the interstate movement of 
fruit, even if all nurseries in Florida are 
not inspected, provided that the State of 
Florida prohibits the movement of all 
regulated articles from the uninspected 
nurseries. Commenters maintained that 
uninspected nurseries could become 
infested without our knowing it and that 


innoculum levels could reach levels high 
enough to present a threat of spreading 
citrus canker to adjacent properties. 
Commenters also expressed concern 
about plants that may have been moved 
previously from these uninspected, and 
possibly infested, nurseries, into groves. 
Only one nursery in Florida has 
refused inspection and, subsequently, 
been placed under state quarantine as 
described above. We are monitoring this 
situation for any potential risk of 
spreading citrus canker interstate, and 
have determined that this risk is 
negligible. We will reevaluate our 
requirements concerning nursery 
inspections if we determine that the 
disease risk presented by this nursery 
has increased or if the number of 
nurseries refusing inspection increases 
the risk of citrus canker spreading 
interstate. In the present circumstances, 
however, we believe the provision 
allowing state quarantine of uninspected 
nurseries is adequate to prevent the 
interstate spread of citrus canker, and 
we have made no changes to the 
regulations based on these comments. 


Dooryard Fruit 


Several commenters were concerned 
about requirements pertaining to fruit 
produced in groves of fewer than 10 
trees (dooryard fruit). One commenter 
complained that she could not sell fruit 
from her home. Our regulations relate 
only to the interstate movement of 
regulated fruit and do not prohibit 
intrastate sale or movement. Another 
commenter wanted to be able to ship 
fruit that had been inspected and found 
free of citrus canker to friends and 
relatives in noncitrus-producing states. 
Our regulations do allow this interstate 
movement, if the grove has not 
contained any infested plants or plant 
parts, within the past year, if all 
exposed plants at high risk for 
developing citrus canker have been 
destroyed, and if the grove is not within 
one-half mile of any property where 
there has been a primary infestation of 
citrus canker caused by the Asiatic 
strains within the past 2 years. Fruit 
grown in the A-strain area also must be 
treated. Other commenters objected to 
the cost and inconvenience of having 
their fruit treated. We recognize this 
problem, and our final rule eases this 
burden somewhat by eliminating the 
treatment requirement for dooryard fruit 
produced outside the A-strain area, and, 
in cases where treatment is required, 
allowing the fruit to be treated at any 
location if treatment is applied in the 
presence of an inspector. 
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Miscellaneous 


One commenter maintained that we 
should prohibit interstate movement of 
regulated fruit into the Lower Rio 
Grande Valley in Texas, because 
grapefruit grown in this area is 
particularly susceptible to citrus canker. 
We believe that fruit moved interstate 
with a certificate in accordance with 
this rule will present an extremely small 
risk of carrying citrus canker bacteria, 
and that the risk of this fruit spreading 
citrus canker into the Lower Rio Grande 
Valley or other commercial citrus- 
producing areas is remote. Therefore, 
we have made no changes based on this 
comment. 

In addition, we have made minor, 
editorial changes to clarify the 
regulations. 


Effective Date 


Pursuant to the provisions of 5 U.S.C. 
553, we find good cause for making this 
rule effective less than 30 days after 
publication in the Federal Register. This 
tule establishes requirements necessary 
to prevent the interstate spread of citrus 
canker and removes restrictions that are 
not necessary for achieving this goal. 
Because the shipping season for Florida 
citrus is under way, immediate 
implementation of this rule is necessary 
to provide maximum protection against 
the interstate spread of citrus canker 
and to provide relief to those persons 
who are adversely affected by 
restrictions we no longer find 
warranted. Therefore, the Administrator 
of the Animal and Plant Health 
Inspection Service has determined that 
this rule should be effective upon 
publication in the Federal Register. 


Executive Order 12291 and Regulatory 
Flexibility Act 


We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, federal, state or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 
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Regulated Fruit 


More regulated fruit is eligible for 
interstate movement to commercial 
citrus-producing areas of the United 
States as a result of the following 
changes made by this rule: (1) Groves 
producing fruit for interstate movement 
with a certificate no longer have to be at 
least one-half mile from properties that 
contained, during the past 2 years, 
plants or plant parts infested with or 
exposed to the Florida nursery strains; 
(2) within one-half to 5 miles of these 
groves, the presence of plants infested 
with or at high risk of developing the 
form of citrus canker caused by the 
Florida nursery strains no longer 
disqualifies the fruit for interstate 
movement with a certificate; and (3) the 
area of Florida designated as being 
under special restriction because of 
citrus canker caused by the Asiatic 
strains (the A-strain area) has been 
reduced. As a result, we estimate that 
all but about 20,000 of Florida’s 600,000 
acres of fruit-bearing citrus trees will 
produce fruit eligible for interstate 
movement with a certificate, an increase 
of about 6 percent over the 1987-1988 
shipping season. However, only a 
relatively small amount of the regulated 
fruit produced on these acres will be 
moved interstate to commercial citrus- 
producing areas. Most regulated fruit 
grown in Florida is used to make juice at 
processing plants in the state. Less than 
20 percent is consumed as fresh fruit, 
and much of this is consumed in the 
state or is exported to foreign countries. 
Figures from the State of Florida 
Department of Citrus show that in 1983- 
1984, the last complete season before 
Florida was quarantined for citrus 
canker, the amount of fresh fruit shipped 
to commercial citrus-producing areas of 
the United States was 4.3 percent of the 
fresh citrus fruit shipped to all states 
combined. or about 3 million % bushel 
cartons. Furthermore, most of the 
regulated fruit eligible for interstate 
movement with a certificate under this 
rule was already eligible for interstate 
movement with a limited permit. 

This rule also establishes several 
changes in survey requirements for 
groves. Only one survey will be required 
for most groves producing regulated fruit 
for interstate movement, but inspectors 
will have to conduct the surveys on foot 
and look at every tree. In addition, some 
grove surveys will have to be conducted 
closer to the time harvest begins. Also, 
groves and other properties within 5 
miles of groves producing fruit for 
interstate movement with a certificate 
will no longer have to be surveyed. 
Although requiring tree-by-tree surveys 
close to the time of harvest will increase 


the manpower required for grove 
surveys at certain times of the year, the 
number of surveys required will be 
significantly reduced, resulting in an 
overall reduction in activities of state 
and federal offices responsible for 
conducting the surveys. The changes in 
survey requirements will have very 
little, if any, economic impact on 
persons involved in growing, handling, 
or shipping regulated fruit interstate, or 
on the amount of regulated fruit moved 
interstate. 

Our rule requires nursery inspections 
approximately every 45 days, rather 
than every 30 days, and exempts certain 
nurseries from inspection. Nurseries 
where regulated plants are grown for 
use only in a grove maintained by the 
nursery owner will not have to be 
inspected if fruit produced in the grove 
is processed within the State of Florida 
into a product other than fresh fruit. 
These changes will reduce demands on 
the State of Florida, which provides 
inspectors, and will reduce, and in some 
cases eliminate, an inconvenience to 
nursery owners and operators. Since 
there is no charge to nursery owners for 
these inspections, however, these 
changes should have no economic 
impact on them. 

Our rule removes the requirement that 
personnel, vehicles, and equipment be 
treated upon entering a grove producing 
fruit for interstate movement with a 
certificate. However, we have added a 
requirement that personnel, vehicles, 
and equipment be treated upon entering 
and leaving any grove of 10 or more 
regulated trees located within the A- 
strain area. These actions affect 
production expenses for those grove 
owners. However, the cost of 
disinfecting personnel, vehicles, and 
equipment is minor when compared to 
overall production expenses, and adding 
or removing this requirement should 
have little economic impact on persons 
producing fruit for interstate movement. 

Our rule requires that groves of 10 or 
more regulated trees producing fruit for 
interstate movement with a limited 
permit obtain regulated plants during 
the year before the interstate movement 
only from nurseries inspected and found 
free of citrus canker. This change would 
have little economic impact on persons 
moving regulated fruit interstate with a 
limited permit since all citrus nurseries 
in the State of Florida are already being 
surveyed regularly for citrus canker, and 
Florida regulations restrict the intrastate 
movement of plants from infested 
nurseries. 

We are prohibiting the interstate 
movement of regulated fruit from any 
grove that is within one-half mile of any 
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property where a primary infestation 
caused by the Asiatic strains has 
occurred within the past 2 years. This 
provision currently applies only to 
groves adjacent to two commercial 
groves (both in Manatee County) and 
approximately 24,000 residential 
properties in this area. However, no fruit 
is being moved from these properties 
now because the State of Florida 
already prohibits the intrastate 
movement of fruit from these properties. 
Therefore, our proposal would have no 
economic impact on persons moving 
regulated fruit interstate. 

We are allowing a soap (or detergent) 
and water treatment for fruit produced 
in groves of 10 or more regulated trees 
located outside the A-strain area if the 
fruit is to be moved interstate with a 
limited permit. Washing citrus fruit with 
soap (or detergent) and water is 
standard practice in packing houses. 
Eliminating the need for chemical 
treatment with chlorine or SOPP will 
reduce the cost of processing this fruit. 
However, expenses associated with fruit 
treatment are not a significant deterrent 
to the interstate movement of regulated 
fruit produced in commercial groves. 
Therefore, we do not anticipate that the 
change in this requirement will have any 
significant economic impact on persons 
moving regulated fruit interstate with a 
limited permit. 

When fruit must be treated as a 
condition of interstate movement, we 
are requiring that treatments be applied 
either in the presence of an inspector or 
at a facility owned by a person 
operating under a compliance 
agreement. This action will not pose any 
additional economic burden on persons 
moving regulated fruit interstate since 
all fruit treatments now are applied at 
facilities operating under compliance 
agreements. 

We are allowing certain regulated 
fruit to be moved interstate without 
treatment to parts of the United States 
that are not commercial citrus-producing 
areas. This provision applies only to 
regulated fruit produced in groves of 
fewer than 10 trees located outside the 
A-strain area. This action will reduce 
the cost to many individuals of moving 
regulated fruit interstate with a limited 
permit. We anticipate that more 
individuals will move regulated fruit 
interstate as gifts to friends or relatives 
if treatment is not required. Other 
individuals and businesses will not be 
affected, however, since regulated fruit 
from groves of fewer than 10 trees may 
be moved interstate only if it is sent 
directly to a household for consumption. 
Also, the amount of regulated fruit that 
may be shipped interstate in this 
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manner will continue to be extremely 
small when compared to the amount of 
regulated fruit shipped interstate in 
commercial channels. 

Our final rule allows the interstate 
movement of regulated seed only from 
nurseries or groves that have not 
contained plants or plant parts exposed 
to or infested with citrus canker for at 
least 2 years. This action will have very 
little economic impact on persons 
moving regulated seed interstate since 
an insignificant amount of this seed is 
produced in Florida for interstate 
movement. Furthermore, most of that is 
obtained from groves, which have, with 
few exceptions, been free of citrus 
canker. 


Wampi 


We are adding the species C/ausena 
Jansium (Lour.) Skeels (common name, 
wampi) to the list of regulated articles. 
This action will have little or no 
economic impact on persons who move 
regulated articles interstate since very 
little wampi is grown in Florida, and at 
this time, we are not aware of any 
wampi fruit or plants being moved 
interstate. 


Calamondin and Kumquat Plants 


We are reducing restrictions on the 
interstate movement of own-root-only 
calamondin and kumquat plants grown 
outside the A-strain area. Also, we are 
prohibiting the interstate movement of 
grafted or budded calamondin and 
kumquat plants and all calamondin and 
kumquat plants grown within the A- 
strain area. 

We are not aware of any nurseries 
that grow calamondin and kumquat 
plants in the A-strain area. 

Approximately six nurseries produce 
container-grown calamondin or kumquat 
plants, nearly all of which are own-root- 
only. These plants are seasonal, 
specialty commodities sold as 
decorative house plants and for use as 
indoor landscaping at shopping malls, 
office buildings, and other 
establishments. Although we expect 
sales of the containes-grown plants to 
increase as a result of this final rule, we 
do not expect the increased sales to 
have a significant economic impact on 
nuseries or other businesses involved in 
the sale of these plants. This is because 
calamondin and kumquat plants account 
for only a small percentage of these 
businesses’ activities. 

Individually packaged calamondin 
plants are own-root-only plants. They 
are sold at many gift shops and roadside 
fruit stands as decorative indoor house 
plants. Primary purchasers are tourists 
buying souvenirs before returning home 
from the quarantined area. The 


overwhelming majority of gift shops and 
roadside stands selling individually 
packaged clamondin plants are small 
entities. Sales may increase as a result 
of this final rule, but the economic 
impact will be minor as calamondin 
plants are a very small part of the 
inventory of these small entities. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of smail entities. 


Paperwork Reduction Act 


This rule contains no new information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). 

Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
state and local official. (See 7 CFR Part 
3015, Subpart V.) 


List of Subjects in 7 CFR Part 301 


Agricultural commodities, Citrus 
canker, Plants (Agriculture), Plant 
diseases, Plant pests, Quarantine, 
Transportation 


Accordingly, 7 CFR Part 301 is 
amended as follows: 


PART 301—DOMESTIC QUARANTINE 
NOTICES 


1. The authority citation for Part 301 
continues to read as follows: 
Authority: 7 U.S.C. 150bb, 150dd, 150ee, 


150ff, 161, 162, and 164-167; 7 CFR 2.17, 2.51, 
and 371.2{c). 


2. Section 301.75-1 is amended by 
removing the definiton for “Container 
plant”; by revising the definitions of 
“Citrus canker”, “Exposed”, and 
“Nursery”; and by adding, in 
alphabetical order, definitions for 
“Own-root-only” and “United States”, 
as follows: 


§ 301.75-1 Definitions. 


* * * * * 


Citrus canker. A plant disease caused 
by any strain of the bacterium 
Xanthomonas campestris pv. citri 
(Hasse) Dye, including any of the 
Asiatic strains and the Florida nursery 
strains. 


* * * * * 


Exposed. Suspected by an inspector of 
containing the bacterium that causes 
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citrus canker because of proximity to an 
infestation. 

Nursery. Any premises, including 
greenhouses, at which plants are grown 
or maintained for propagation or for 
replanting, but not including any grove 
on the premises. 

Own-root-only. Plants grown entirely 
from seeds or cuttings; not grafted. 


* * * * * 


United States. All of the states of the 
United States, the District of Columbia, 
Guam, the Northern Mariana Islands, 
Puerto Rico, the Virgin Islands of the 
United States, and all other territories 
and possessions of the United States. 

3. In § 301.75-2. paragraph (a) is 
revised to read as follows: 


§301.75-2 Regulated articles. 


(a) Plants or plant parts, including 
fruit and seeds, or any of the following: 
All species, clones, cultivars, strains, 
varieties, and hybrids of the genera 
Citrus and Fortunella, and all clones, 
cultivars, strains, varieties, and hybrids 
of the species C/ausena /ansium and 
Poncirus trifoliata. The most common of 
these are: lemon, pummelo, grapefruit, 
key lime, persian lime, tangerine, 
satsuma, tangor, citron, sweet orange, 
sour orange, mandarin, tangelo, ethrog, 
kumquat, limequat, calamondin, 
trifoliate orange, and wampi. 


* * * * * 


§301.75-2 [Amended] 


4. In § 301.75-2, paragraph (b), 
“comveyance” is revised to read 
“conveyance”. 


§301.75-6 [Amended] 

5. In § 301.75-6, paragraph (e) is 
amended by revising “§ 301.75-10 and 
either § 301.75-7(e) or § 301.75-7(f)” to 
read “§ 301.75-7 and § 301.75-10 of this 
subpart”. 

6. Section 301.75-7 is revised to read 
as follows: 


§301.75-7 Certificates and limited 
permits. 


(a) Issuance and withdrawal. (1) The 
issuance of certificates and limited 
permits for the interstate movement of 
regulated articles from Florida is 
contingent upon all of the following 
nurseries in the State of Florida being 
inspected for citrus canker 
approximately every 45 days: all 
nurseries containing regulated plants, 
except those where regulated plants are 
grown for use only in a grove 
maintained by the nursery owner, 
provided that fruit produced in the grove 
is processed within Florida into a 
product other than fresh fruit. An 
inspector must examine every regulated 
plant in the nursery on each inspection. 
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(2) Certificates and limited permits 
may be issued for the interstate 
movement of regulated articles only by 
an inspector or by persons operating 
under a compliance agreement. 

(3) Any certificate or limited permit 
that has been issued may be withdrawn 
by an inspector if the inspector 
determines that any of the applicable 
requirements of this subpart are not 
being met. The decision of the inspector 
and the reasons for the withdrawal must 
be confirmed in writing as promptly as 
circumstances allow. Any person whose 
certificate or limited permit is 
withdrawn may appeal the decision in 
writing to the Administrator within 10 
days after receiving the written 
notification. The appeal must state all of 
the facts and reasons upon which the 
person relies to show that the certificate 
or limited permit was wrongfully 
withdrawn. The Administrator must 
grant or deny the appeal, in writing, 
stating the reasons for the decision, as 
promptly as circumstances allow. If 
there is a conflict as to any material 
fact, a hearing will be held to resolve the 
conflict. Rules of practice concerning the 
hearing will be adopted by the 
Administrator. 

(b) Restrictions on interstate 
movement of regulated articles 
produced in areas of Florida where a 
primary infestation caused by the 
Asiatic strains has occurred. (1) 
Regulated fruit. Regulated fruit produced 
in any area of Florida where a primary 
infestation of citrus canker caused by 
the Asiatic strains occurs wiii not be 
eligible for interstate movement with a 
certificate until 2 years after the 
destruction in that area of the last plant 
infested with citrus canker caused by 
the Asiatic strains. Areas of Florida to 
which this restriction applies are listed 
in paragraph (b)(3) of this section. 

(2) Calamondin and kumquat plants. 
Calamondin and kumquat plants grown 
in any area of Florida where a primary 
infestation of citrus canker caused by 
the Asiatic strains occurs will not be 
eligible for interstate movement with a 
limited permit until 2 years after the 
destruction in that area of the last plant 
infested with citrus canker caused by 
the Asiatic strains. Areas of Florida to 
which this restriction applies are listed 
in paragraph (b)(3) of this section. 

(3) Areas of Florida under special 
restriction because of citrus canker 
caused by the Asiatic strains. 

(i) Hillsborough County: The area 
south of State Highway 672 and west of 
State Highway 39; 

(ii) Pinellas County: The area south of 
a lien formed by State Highway 694, 
from Redington Shores to the 
intersection of State Highway 694 and 


Interstate 92, then along Interstate 92 to 
the eastern shore of Old Tampa Bay; 

(iii) Manatee County: The entire 
county; and 

(iv) Sarasota County: The area south 
of the Manatee County line, west of 
Interstate 75, and north of State 
Highway 72, County Road 789, and an 
imaginary line extending due west to the 
Gulf of Mexico. 

(c) Certificates for interstate 
movement of seed. A certificate will be 
issued for the interstate movement of 
regulated seed to any area of the United 
States, including commercial citrus- 
producing areas, only if all of the 
following conditions are met: 

(1) In the grove or nursery producing 
the fruit from which the seed is 
extracted, there have been no plants or 
plant parts infested with or exposed to 
citrus canker (caused by any strain) for 
at least 2 years; and 

(2) The seed has been treated in 
accordance with § 301.75-12(b).of this 
subpart. 

(d) Certificates for interstate 
movement of fruit. A certificate will be 
issued for the interstate movement of 
regulated fruit to any area of the United 
States, including commercial citrus- 
producing areas, only if all of the 
following conditions are met: 

(1) The grove producing the fruit is not 
located in any area listed in paragraph 
(b)(3) of this section and is at least one- 
half mile from any property that, within 
the past 2 years, has contained plants or 
plant parts infested with or exposed to 
citrus canker caused by the Asiatic 
strains. 

(2) The grove producing the fruit 
contains 10 or more regulated trees; 

(3) The grove producing the fruit has 
not, within the past 2 years, contained 
any plants or plant parts infested with 
or exposed to citrus canker (caused by 
any strain). 

(4) The grove producing the fruit has 
been found free of citrus canker (caused 
by the strain) after being surveyed as 
follows: 

(i) Not more than 30 days before the 
beginning of harvest, an inspector must 
examine every tree while walking 
through the grove; and 

(ii) In groves producing limes, an 
inspector must repeat the tree-by-tree 
walking survey at no more than 120-day 
intervals for as long as the harvest 
continues. 

(5) In the area between one-half and 5 
miles from the grove producing the fruit, 
the following plants have been 
destroyed: 

(i) All plants infested with citrus 
canker caused by the Asiatic strains; 
and 


BEST COPY AVAILABLE 


12181 


(ii) All exposed plants at high risk for 
developing the form of citrus canker 
caused by the Asiatic strains. 
Identification of exposed plants at high 
risk for developing the form of citrus 
canker caused by the Asiatic strains will 
be based on an evaluation of all of the 
circumstances related to their exposure, 
including, but not limited to, the 
following: 

(A) The stage or maturity of the 
exposed plants at the time of exposure; 

(B) The size and degree of infestation 
to which the plants were exposed; 

(C) The proximity of the exposed 
plants to the infested plants at the time 
of exposure; and 

(D) The length of time the plants were 
exposed to the infestation. 

(6) During the past 2 years, all 
shipments of regulated plants received 
by the grove producing the fruit have 
come only from nurseries found free of 
citrus canker (caused by any strain) on 
three inspections conducted by an 
inspector appoximately 45 days apart, 
with the third inspection conducted no 
more than 45 days before each 
shipment. Every regulated plant in the 
nursery must be examined on each 
inspection. 

(7) The identity of the fruit is 
maintained during picking, hauling to 
the packing house, and packing. 

(8) The fruit is treated in accordance 
with § 301.75—12(a)(1) of this subpart and 
then waxed. 

(9) The fruit is free of leaves, twigs, 
and other plant litter, excpet stems less 
than one-inch long that are attached to 
the fruit. 

(10) The fruit is packed in containers 
marked with a United States 
Department of Agriculture stamp that 
says “Certified under all applicable 
Federal or State cooperative domestic 
plant quarantines.” 

(e) Limited permits for interstate 
movement of fruit. A limited permit will 
be issued for the interstate movement of 
regulated fruit to any area of the United 
States, except commercial citrus- 
producing areas, only if the following 
conditions are met: 

(1) For all regulated fruit: 

(i) The grove producing the fruit is at 
least one-half mile from any property 
where a primary infestation of citrus 
canker caused by the Asiatic strains has 
occurred within the past 2 years. 

(ii) The grove producing the fruit has 
not, within the past 1 year, contained 
any plants or plant parts infested with 
citrus canker (caused by any strain). 

(iii) In the grove producing the fruit, 
any exposed plants at high risk for 
developing citrus canker (caused by any 
strain) have been destroyed. 
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Identification of exposed plants at 

risk for developing citrus canker will 
based on an evaluation of all of the 
circumstances related to their exposure, 
including, but not limited to, the 
following: 

(A) The stage of maturity of the 
exposed plants at the time of exposure; 

(B) The size and degree of infestation 
to which the plants were exposed; 

(C) The proximity of the exposed 
plants to the infested plants at the time 
of exposure; 

(D) The length of time the plants were 
exposed to the infestation; and 

(E) The strain of the bacterium to 
which the plants were exposed. 

(iv) The fruit is free of leaves, twigs, 
and other plant litter, except stems less 
than one-inch long that are attached to 
the fruit. 

(2) Additional conditions for fruit 
produced in groves of 10 or more 
regulated trees located outside the areas 
listed in paragraph (b)(3) of this section: 

(i) The grove producing the fruit has 
been found free of citrus canker (caused 
by any strain) after being surveyed as 
follows: 

(A) Not more than 90 days before the 

inning of harvest, an inspector must 
examine all trees on the perimeter of the 
grove while driving by at no more than 2 
m.p.h.; and examine, while on foot, at 
least 12 trees in high-risk areas of the 
grove (such as the grove entrance, the 
perimeter of the grove, and areas where 
the movement of people and equipment 
is concentrated) and a minimum of four 
mature trees or eight young trees in one 
location in every 10 acres of the grove, 
or, for groves less than 10 acres, a 
minimum of four mature trees or eight 
young trees in one location; and 

(B) In groves producing limes, an 
inspector must repeat this survey at no 
more than 120-day intervals for as long 
as the harvest continues. 

(ii) During the past 1 year, all 
shipments of regulated plants received 
by the grove producing the fruit have 
come only from nurseries found free of 
citrus canker (caused by any strain) on 
three inspections conducted by an 
inspector approximately 45 days apart, 
with the third inspection conducted no 
more than 45 days before each 
shipment. Every regulated plant in the 
nursery must be examined on each 
inspection. 

(iii) The fruit is treated in accordance 
with § 301.75-12(a)(3) of this subpart. 

(3) Additional conditions for fruit 
proudced in groves of 10 or more 
regulated trees located within an area of 
Florida listed in paragraph (b)(3) of this 
section: 


(i) The grove producing the fruit has 
been found free of citrus canker (caused 
by any strain) after being surveyed as 
follows: 

(A) Not more than 30 days before the 
beginning of harvest, an inspector must 
examine every tree while walking 
through the grove; and 

(B) In groves producing limes, an 
inspector must repeat the tree-by-tree 
walking survey at no more than 120-day 
intervals for as long as the harvest 
continues. 

(ii) During the past 1 year, all 
shipments of regulated plants received 
by the grove producing the fruit have 
come only from nurseries found free of 
citrus canker (caused by any strain) on 
three inspections conducted by an 
inspector approximately 45 days apart, 
with the third inspection conducted no 
more than 45 days before each 
shipment. Every regulated plant in the 
nursery must be examined on each 
inspection. 

(iii) All personnel, vehicles, and 
equipment are treated in accordance 
with § 301.75-12 (c) and (d) of this 
subpart upon entering and leaving the 
grove producing the fruit. 

(iv) The fruit is treated in accordance 
with § 301.75~-12(a){2) of this subpart. 

(4) Additional conditions for fruit 
produced in groves of fewer than 10 

ted trees located outside the area 
of Florida listed in paragraph (b)(3) of 
this section: 

(i) The grove producing the fruit has 
been found free of citrus canker (caused 
by any strain) after being surveyed as 
follows: 

(A) Not more than 30 days before the 
beginning of harvest, an inspector must 
examine every tree while walking 
through the grove; and 

(B) In groves producing limes, an 
inspector must repeat the tree-by-tree 
walking survey at no more than 120-day 
intervals for as long as the harvest 
continues. 

(ii) The fruit is to be moved interstate 
directly to a household, with the intent 
that the fruit be consumed at, or by 
members of, that household. 

(5) Additional conditions for fruit 
produced in groves of fewer than 10 
regulated trees located within an area of 
Florida listed in paragraph (b)(3) of this 
section: 

(i) The grove producing the fruit has 
been found free of citrus canker (caused 
by any strain) after being surveyed as 
follows: 

(A) Not more than 30 days before the 
beginning of harvest, an inspector must 
examine every tree while walking 
through the grove; and 
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(B) In groves producing limes, an 
inspector must repeat the tree-by-tree 
walking survey at no moe than 120-day 
intervals for as long as the harvest 
continues. 

(ii) The fruit is treated in accordance 
with § 301.75-12(a)(2) of this subpart. 

(iii) The fruit is to be moved interstate 
directly to a household, with the intent 
that the fruit be consumed at, or by 
members of, that household. 

(f} Limited permits for interstate 
movement of own-root-only calamondin 
and kumquat plants. A limited permit 
will be issued for the interstate 
movement of own-root-only calamondin 
and kumquat plants, with or without 
fruit attached, to any area of the United 
States except commercial citrus- 
producing areas, only if all of the 
following conditions are met: 

(1) The plants have always been 
located on the premises from which they 
will be moved interstate. 

(2) Cutting used to propagate the 
plants were taken only from plants 
located : 

(i) On the same premises; or 

(ii) On another premises under the 
same ownership; or 

(iii) At a nursery owned by another 
person operating under a compliance 
agreement. 

(3) The nursery where the plants were 
grown is not located in an area listed in 
paragraph (b)(3) of this section. 

(4) The nursery where the plants were 
grown has not, within the past 2 years, 
contained any plants or plant parts 
infested with or exposed to citrus 
canker (caused by any strain). 

(5) In the nursery where the plants 
were grown, all regulated plants were 
examined by an inspector and found 
free of citrus canker (caused by any 
strain) or three surveys conducted 
approximately 45 days apart, with the 
third inspection conducted within 45 
days of each interstate movement. 

(6) Except for plants hermetically 
sealed in plastic bags before leaving the 
nursery, the plants are compeletely 
enclosed in containers or in 
compartments of vehicles during 
movement through Florida. 

(7) A statement that the plants are not 
for distribution within American Samoa, 
Arizona, California, Guam, Hawaii, 
Louisiana, the Northern Mariana 
Islands, Puerto Rico, Texas, or the 
Virgin Islands of the United States is 
displayed in waterproof, boldface type 
on the package of each plant 
hermetically sealed in plastic, or on 
durable, waterproof tags attached to all 
other plants, and on the outside of all 
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shipping containers used for these 
plants. 

7. In § 301.75-12, paragraph (a) is 
revised to read as follows: 


§301.75-12 Treatments. 


(a) Fruit. Fruit for which treatment is 
required by this subpart must be treated 
in accordance with this paragraph in the 
presence of an inspector or at a facility 
whose owner operates under a 
compliance agreement. 

(1) Fruit to be moved interstate with a 
certificate: Thorough wetting with a 
solution containing 200 parts per million 
sodium hypochlorite for at least 2 
minutes; or thorough wetting with a 
solution containing sodium o-phenyl 
phenate (SOPP) at a concentration of 
1.86 to 2 percent of the total solution for 
45 seconds if the solution has sufficient 
soap or detergent to cause a visible 
foaming action or for 1 minute if the 
solution does not contain sufficient soap 
or detergent to cause a visible foaming 
action. 


Note.—Sodium hypochlorite and SOPP 
must be applied in accordance with label 
directions. 


(2) Fruit that is to be moved interstate 
with a limited permit and that was 
produced in groves located within an 
area of Florida listed in paragraph (b)(3) 
of this section: Treatment as prescribed 
in paragraph (a)(1) of this section. 

(3) Fruit that is to be moved interstate 
with a limited permit and that was 
produced in groves of 10 or more 
regulated trees located outside the areas 
of Florida listed in paragraph (b)(3) of 
this section: Treatment as prescribed in 
paragraph (a)(1) of this section or 
thorough wetting and brush scrubbing 
for one minute with a solution of water 
and soap (or water and detergent) 
sufficient to cause a visible foaming 
action. 


* * * * * 


§ 301.75-12 [Amended] 


8. In § 301.75-12, paragraph (b) is 
amended by revising “active chlorine” 
to read “sodium hypochlorite”. 

9. In § 301.75-12, paragraph (d)(1) is 
amended by revising “chlorine solution” 
to read “solution of sodium 
hypochlorite”. 

Done at Washington, DC, this 21st day of 
March 1989. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 89-7087 Filed 3-23-89; 8:45 am] 
BILLING CODE 3410-34-M 


Agricultural Marketing Service 
7 CFR Part 910 
[Lemon Regulation 658] 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: Regulation 658 establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market at 
280,000 cartons during the period March 
26, through April 1, 1989. Such action is 
needed to balance the supply of fresh 
lemons with market demand for the 
period specified, due to the marketing 
situation confronting the lemon industry. 
DATES: Regulation 658 (§ 910.958) is 
effective for the period March 26 
through April 1, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Beatriz Rodriguez, Marketing Specialist, 
Marketing Order Administration Branch, 
F&V, AMS, USDA, Room 2523, South 
Building, P.O. Box 96456, Washington, 
DC 20090-6456; telephone: (202) 447- 
5697. 

SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory action to the scale of 
business subject to such actions in order 
that small business will not be unduly or 
disproportionately burdened. Marketing 
orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they are brought about througin 
group action of essentially small entities 
acting on their own behalf. Thus, both 
statutes have small entity orientation 
and compatibility. 

There are approximateiy 85 handlers 
of lemons grown in California and 
Arizona subject to regulation under the 
lemon marketing order and 
approximately 2500 producers in the 
regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.2) as those having annual gross 
revenues for the last three years of less 
than $500,000, and small agricultural 
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service firms are defined as those whose 
gross annual receipts are less than 
$3,500,000. The majority of handlers and 
producers of California-Arizona lemons 
may be classified as small entities. 

This regulation is issued under 
Marketing Order No. 910, as amended (7 
CFR Part 910) regulating the handling of 
lemons grown in California and Arizona. 
The order is effective under the 
Agricultural Marketing Agreement Act 
(the “Act,” 7 U.S.C. 601-674), as 
amended. This action is based upon the 
recommendation and information 
submitted by the Lemon Administrative 
Committee (Committee) and upon other 
available information. It is found that 
this action will tend to effectuate the 
declared policy of the Act. 

This regulation is consistent with the 
marketing policy for 1988-89. The 
Committee met publicly on March 21, 
1989, in Los Angeles, California, to 
consider the current and prospective 
conditions of supply and demand and, 
by an 11-1 vote, recommended a 
quantity of lemons deemed advisable to 
be handled during the speciiied week. 
The Committee reports that demand for 
lemons has decreased. 

Pursuant to 5 U.S.C. 553, it is further 
found that it is impracticable, 
unnecessary, and contrary to the public 
interest to give preliminary notice and 
engage in further public procedure with 
respect to this action and that good 
cause exists for not postponing the 
effective date of this action until 30 days 
after publication in the Federal Register 
because of insufficient time between the 
date when information became 
available upon which this regulation is 
based and the effective date necessary 
to effectuate the declared purposes of 
the Act. Interested persons were given 
an opportunity to submit information 
and views on the regulation at an open 
meeting. It is necessary, in order to 
effectuate the declared purposes of the 
Act, to make these regulatory provisions 
effective as specified, and handlers have 
been apprised of such provisions and 
the effective time. 


List of Subjects in 7 CFR Part 910 
Marketing agreements and orders, 
California, Arizona, Lemons. 


For the reasons set forth in the 
preamble, 7 CFR Part 910 is amended as 
follows: 


PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 


1. The authority citation for 7 CFP. 
Part 910 continues to read as follows: 


Authority: Sec. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 6010-674. 
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2. Section 910.958 is added to read as 
follows: 


Note.—This section will not appear in the 
Code of Federal Regulations. 


§ 910.958 Lemon Regulation 658. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period March 26, 
1989, through April 1, 1989, is 
established at 280,000 cartons. 

Dated: March 22, 1989. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 89-7218 Filed 3-23-89; 8:45 am] 
BiLLING CODE 3410-02-m 


Rural Electrification Administration 


7 CFR Part 1754 


AGENCY: Rural Electrification 
Administration, USDA. 
ACTION: Final rule. 


SUMMARY: The Rural Electrification 
Administration (REA) hereby adds Part 
1754, Advance and Disbursement of 
Funds—Telephone Loan Program, to 7 
CFR Chapter XVII of the Code of 
Federal Regulations. This new part sets 
forth the provisions and requirements of 
the Rural Electrification Act (RE Act) 
and the administrative policies, 
requirements, and procedures for the 
advance and disbursement of REA 
telephone loan and other funds to and 
from the REA Construction Fund. 

All telephone loan program borrowers 
will be affected by this rule. 
EFFECTIVE DATE: This final rule is 
effective March 24, 1989. 
FOR FURTHER INFORMATION CONTACT: 
William F. Albrecht, Director, 
Telecommunications Staff Division, 
Rural Electrification Administration, 
Room 2835, South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250-1500, telephone number (202) 
382-8663. The Final Regulatory Impact 
Analysis describing the options 
considered in developing this rule is 
available on request from the above 
named individual. 
SUPPLEMENTARY INFORMATION: This rule 
is issued in conformity with Executive 
Order 12291, Federal Regulation: This 
action will not (1) have an annual effect 
on the economy of $100 million or more; 
(2) result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, state, or local 
government agencies, or geographic 
regions; or (3) result in significant 


adverse effects on competition, 
employment, investment or productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. Therefore, 
this rule has been determined to be “not 
major.” 

This action does not fall within the 
scope of the Regulatory Flexibility Act. 
REA has concluded that promulgation of 
this rule would not represent a major 
Federal action significantly affecting the 
quality of the human environment under 
the National Environmental Policy Act 
of 1969 (42 U.S.C. 4321 et seg. (1976)) 
and, therefore, does not require an 
environmental impact statement or an 
environmental assessment. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.851, Rural Telephone Loans and 
Loan Guarantees, and 10.852, Rural 
Telephone Bank Loans. For the reasons 
set forth in the final rule related Notice 
to 7 CFR Part 3015, Subpart V (50 FR 
47034, November 14, 1985), this program 
is excluded from the scope of Executive 
Order 12372 which requires 
intergovernmental consultation with 
State and local officials. 

The reporting and recordkeeping 
provisions of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3507 et seq.) 
contained in this rule have been 
approved by the Office of Management 
and Budget (OMB) under clearance 
number 0572-0023. 

Public reporting burden for this 
collection of information is estimated to 
average 1.4 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Department of Agriculture, Clearance 
Officer, OIRM, Room 404-W, 
Washington, DC 20250; and to the Office 
of Management and Budget, Paperwork 
Reduction Project (OMB #0572-0023), 
Washington, DC 20503. 


Background 


Currently, the policies and 
requirements concerning the advance 
and disbursement of telephone loan 
funds are contained in REA Bulletin 
327-1, Advance of Telephone Loan 
Funds. When this rule becomes 
effective, this bulletin will be rescinded. 

On August 22, 1988, REA published in 
the Federal Register Proposed Rule 7 
CFR Part 1754, Advance and 
Disbursement of Funds—Telephone 
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Program, regarding the requirements and 
procedures to be followed by REA 
telephone borrowers in obtaining 
advances and making disbursements of 
loan and nonloan funds to and from the 
REA Construction Pund. In the proposed 
rule REA invited interested parties to 
file comments on or before September 
21, 1988. 


Comments 


Comments and recommendations 
were received from Telephone and Data 
Systems, Inc., Madison, Wisconsin; 
Missouri Telephone Company, Bolivar, 
Missouri; Interstate Telecommunications 
Cooperative, Inc., Clear Lake, South 
Dakota; United Utilities, Inc., 
Anchorage, Alaska; and filing as a group 
the National Rural Telcom Association, 
the United States Telephone 
Association, and the Organization for 
the Protection and Advancement of 
Small Telephone Companies whose 
membership includes the majority of 
telephone systems which have received 
financing or are eligible for financing 
from the REA. 

The comments and recommendations 
are summarized as follows: 

Several respondents commented that 
a 30-day comment period is not 
reasonable, a 60-day comment period 
should be granted for proposed agency 
regulations. 

Response. The 30-day comment period 
was selected because of the deadline 
imposed by the Omnibus Budget 
Reconciliation Act of 1987, Pub. L. 100- 
203. 
Several respondents commented that 
the Final Rule should rescind all 
affected bulletins. 

Response. Bulletin 327-1, Advance of 
Telephone Loan Funds, will be 
rescinded when the Final Rule becomes 
effective. 

Several respondents commented that 
intermingling advice and requirements 
creates confusion and regulatory 
burdens for both borrowers and REA. 

Response. REA is committed to the 
elimination of unnecessary requirements 
and advice for borrowers. REA believes, 
however, that it is appropriate to include 
advice in regulations when it will 
improve communications, prevent 
problems, or otherwise further effective 
program administration. 

Section 1754.2(i) Several respondents 
commented that the definition of interim 
financing does not state that the 
borrower has applied for an REA loan 
and also does not indicate that REA 
loan funds will be made available if the 
loan is approved. 

Response. The definition in the Final 
Rule has been revised to indicate that 





Federal Register / Vol. 54, No. 56 / Friday, March 24, 1989 / Rules and Regulations 


funding for a project will be included, 
should the loan be approved. 

Section 1754.6(c). Several respondents 
commented that the only funds that 
properly should be deposited in the 
Construction Fund are advances and 
interest resulting therefrom. 

Response. REA disagrees. The 
Construction Fund provides an effective 
method for both the borrower and REA 
to control and account for, not only REA 
loan funds, but also general funds for (1) 
contributions required in the loan 
documents, (2) contracts that exceed the 
loan funds available for the contract 
purposes, (3) portions of contracts for 
purposes not included in the loans, and 
(4) receipts and disbursements resulting 
from loan administration activities, such 
as sale of properties. 

Section 1754.6(f). Several respondents 
commented that further explanation is 
needed for the procedure under which 
disbursements from the Construction 
Fund will be made to reimburse a 
borrower's general funds for 
construction included in an REA loan. 

Response. Final advances of loan 
funds are made for construction based 
on approved closeout documents, 
regardless of whether loan funds or 
general funds were used initially. The 
required closeout documents for major 
and minor construction are set forth in 7 
CFR Part 1765. When general funds were 
used initially, the Construction Fund 
check is made payable to the borrower's 
general fund account. The 
reimbursement schedule required by 
§ 1754.6(f) documents the approved 
purposes and amounts included in the 
reimbursement and provides an audit 
trail for the subsequent loan fund audit. 

Section 1754.7(a). Several respondents 
commented that the phrase “and other 
information when required by REA” is 
an open-ended requirement that could 
dramatically increase the regulatory 
burden on a borrower requesting an 
advance. 

Response. The section has been 
revised to limit the other information 
required by REA to information related 
to the advances. 

Several respondent commented that a 
copy of the FRS, REA Form 481, should 
be included into the final rule. 

Response. Since many forms are 
referenced in more than one regulation, 
it would be too costly to revise several 
regulations each time a form is changed. 
Required forms are available from REA 
upon request. REA Form 481 has OMB 
approval, OMB-No. 0572-0023. 

Section 1754.7(b)(1)(iv). Several 
respondents commented that REA 
cannot require compliance with REA 
Bulletin 380-1, Right-of-Way and Title 


Procedure-Telephone, in light of the law 
adopted as part of Pub. L. 100-203. 

Response. Title requirements are a 
matter of contractual obligation of the 
borrower under the loan contract. 
Therefore, the reference to REA Bulletin 
380-1 has been deleted and title 
eeaneete will be codified in a future 

e. 

Section 1754.7(b)(4){iv). Several 
respondents commented that the Final 
Rule should address the advance of 
funds for purchase of Bank stock. The 
rule should require that 5 percent of 
each advance of an RTB loan go toward 
the purchase of Bank stock instead of all 
the stock being purchased with the first 
advance. 

Response. The amount and terms of 
the advance of the Class “B” RTB stock 
are established in the loan documents, 
and are beyond the scope of this 
regulation. This regulation sets forth the 
requirements and procedures for the 
advancement and disbursement of funds 
in the amounts and under the terms of 
the loan documents. 

Section 1754.7(f). Several respondents 
commented that there is no reason for a 
policy rounding down advances to the 
nearest thousand of dollars. 

Response. The rounding down to the 
nearest thousand has been retained 
because it helps to expedite processing 
and reduces administrative costs for 
REA and Treasury. 

Section 1754.8(a)(1). Several 
respondents commented there is no 
legal or policy reason to restrict the 
investment of REA fund to 5 percent 
Treasury Certificates of Indebtedness— 
R.E.A. Series and there is no basis in the 
Act to distinguish among loans with 
different interest rates as to the proper 
vehicle for investment. One respondent 
questioned why temporary excess REA 
funds are limited to 5 percent Treasury 
Certificates of ndebtedness—REA. 

Response. The investment of loan 
funds for interest income or dividends is 
not an Act purpose and funds for these 
purposes are not included in approved 
loans. Loan funds are approved for 
specific purposes and are to be kept in 
the Construction Fund until expended 
for those purposes. When unforeseeable 
circumstances result in a temporary 
excess of loan funds in the Construction 
Fund account, temporary investment of 
these excess funds is permitted to offset, 
or partially offset, the interest charges 
against these funds for the time periods 
these funds are not needed, not to make 
a profit. For these reasons the 
investment of REA loan funds is limited 
to 5 percent Treasury Certificates of 
Indebtedness—REA Series. 

Section 1754.8(a)(8). Several 
respondents commented that the section 
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was unnecessary due to the quality of 
the lien REA seeks to obtain on the 
borrower's property. They also maintain 
that the section does not provide an 
objective standard for the authority 
provided therein. 

Response. The often highly leveraged 
loans made by REA must be provided 
the highest possible quality of lien 
security. This section requires the 
borrower, if directed by the 
Administrator, to take whatever steps 
may be necessary to provide the United 
States with a perfected first lien on the 
assets described in the borrower's 
mortgage. 

This commitment by the borrower is 
required by REA prior to releasing loan 
funds and continues until all secured 
loans to the borrower have been repaid. 

Section 1754.8{d). Several respondents 
commented that this section should be 
deleted because no reason or objective 
standards are given for suspending a 
borrower's authorization to invest 
temporary excess construction funds. 

Response. Authorization to invest 
temporary excess loan funds is granted 
during the time the funds are not needed 
for approved purposes. Once the funds 
are needed for approved purposes, the 
investments must be withdrawn. The 
Administrator must have the authority 
to suspend the authorization if the 
borrower does not comply with the 
requirements. 

Section 1754.9(a). Several respondents 
proposed deletion of this section, stating 
that REA has neither a legal right nor 
supportable public policy reason to 
regulate the order of advances of REA 
loans; therefore, this section should be 
deleted from the final rule. 

Response. This section has been 
changed to conform with the Agriculture 
Appropriations Act for FY 1989, Pub. L. 
100-460, which was enacted after 
publication of the proposed rule. 

Since Government loans and 
guarantees are made for specific 
projects and purposes and the feasibility 
of each loan is based on the economic 
factors associated with the particular 
loan, it is necessary to have an orderly 
method of advancing funds to maintain 
the financial integrity of these loans. For 
these reasons REA will publish for 
public comment a proposed rule setting 
forth the order of advances to be 
followed after September 30, 1989. 

Section 1754.9(b). Several respondents 
objected to the first advance generally 
being limited to the amount required to 
retire any obligations related to interim 
financed construction. 

Response. The first advance provision 
allows REA to provide loan funds to 
borrowers to satisfy outstanding liens 
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and thus meet the requirement for loan 
security of REA having a first lien. 
Section 1754.9(d). Several respondents 
commented that REA should encourage 
wire transfers of loan funds because of 
their safety, security, and efficiency. 
Two respondents objected to the 
$500,000 minimum amount for advances 
of REA funds by wire service and 
recommended this amount be reduced to 
$100,000, the same as for FFB loans. One 
respondent expressed concern that 
codification of the $500,000 minimum for 
wire service transfer would eliminate 
future wire transfers to companies 
outside the continental United States. 
Response. A new wire transfer system 
is being investigated whereby 
practically all transfer of funds to and 
from borrowers will be made by wire. 
Until this new transfer system is 
implemented, advances will be made in 
— with § 1754.9(f) of the final 
e. 


List of Subjects in 7 CFR Part 1754 


Loan programs—communications, 
Telecommunications, Telephone. 


Therefore, REA amends 7 CFR 
Chapter XVII by adding the following 
new Part 1754: 


PART 1754—ADVANCE AND 
DISBURSEMENT OF FUNDS— 
TELEPHONE LOAN PROGRAM 


General. 

Definitions. 

Introduction. 

The telephone loan budget. 

Budget adjustment. 

The construction fund. 

The financial requirement statement 


(FRS). 
1754.8 Temporary excess construction 
funds. 


1754.9 Order and method of advances of 
telephone loan funds. 
1754.10 through 1754.99 [Reserved] 

Authority: 7 U.S.C. 901 et seg., 7 U.S.C. 1921 
et seq. 

§ 1754.1 Generai. 

(a) The standard loan documents (as 
defined in 7 CFR Part 1758) contain 
provisions regarding advances and 
disbursements of loan funds by 
telephone borrowers. This part 
implements certain of the provisions by 
setting forth requirements and 
procedures to be followed by borrowers 
in obtaining advances and making 
disbursements of loan and nonloan 
funds. 

(b) This part supersedes any sections 
of REA Bulletins with which it is in 
conflict. 


§ 1754.2 Definitions. 
As used in this part: 


(a) “Administrator” means the 
Administrator of REA. See 7 CFR Part 
1745. 

(b) “Advance” means transferring 
funds from REA or FFB to the 
borrower's construction fund. 

(c) “Borrower” means any 
organization that has an outstanding 
loan made or guaranteed by REA, or 
that is seeking such financing. See 7 CFR 
Part 1745. 

(d) “Construction Fund” means the 
REA Construction Fund Account 
required by section 2.4 of the Loan 
Contract into which all REA loan funds 
are advanced. 

(e) “Disbursement” means the paying 
of money by the borrower out of the 
construction fund for approved loan 
purposes. 

(f) “FFB” means the Federal Financing 
Bank. 


(g) “FRS” means REA Form 481 
(OMB-No. 0572-0023) Financial 
Requirement Statement. 

(h) “Interim Construction” means the 
purchase of equipment or the conduct of 
construction under an REA-approved 
plan of interim financing. See 7 CFR Part 
1749. 

(i) “Interim Financing” means funding 
for a project which REA has 
acknowledged will be included in a 
loan, should said loan be approved, but 
for which REA loan funds have not yet 
been made available. 

(j) “Loan” (“REA Loan”) means any 
loan made or guaranteed by REA. See 7 
CFR Part 1745. 

(k) “Loan Documents” means the loan 
contract, note and mortgage between the 
borrower and REA and any associated 
document pertinent to a loan. 

(I) “Loan Funds” (“REA Loan Funds”) 
means funds provided by REA through 
direct or guaranteed loans. 

(m) “RTB” means the Rural Telephone 


§ 1754.3 Introduction. 


REA is under no obligation to make or 
approve advances of loan funds unless 
the borrower is in compliance with all 
terms and conditions of the loan 
documents. The borrower shall use 
funds in its construction fund only to 
make disbursements approved by REA. 


§ 1754.4 The telephone loan budget. 
When ihe loan is made, REA provides 
the borrower a Telephone Loan Budget, 
REA Form 493. This budget divides the 
loan into budget accounts such as 
“Engineering.” When a contract or other 
document is approved by REA, funds 
are encumbered from the appropriate 
budget account. See 7 CFR Part 1765. 
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§ 1754.5 Budget adjustment. 

(a) If more funds are required than are 
available in a budget account, the 
borrower may request REA's approval 
of a budget adjustment to use funds 
from another account. The request shall 
include an explanation of the change, 
the budget account to be used, and a 
description of how the adjustment will 
affect loan purposes. REA will not 
approve a budget adjustment that 
affects other loan purposes unless the 
borrower satisfies REA that the 
additional funds are available from 
another source, requests a deficiency 
loan, or scales back the project. 

(b) REA may make a budget 
adjustment without a formal request by 
the borrower when a budget account is 
insufficient to encumber funds for a 
contract that otherwise would be 
approved by REA. See 7 CFR Part 1765. 


§ 1754.6 The construction fund. 


(a) The construction fund is used by 
the borrower primarily to hold advances 
until disbursed. 

(b) All advances shall be deposited in 
the construction fund. 

(c) REA may require that other funds 
be deposited in the construction fund. 
These may include equity or general 
fund contributions to construction, 
service termination payments, proceeds 
from the sale of property, amounts 
recovered from insurance for losses 
during the construction period, and 
interest received on loan funds in 
savings or interest bearing checking 
accounts, and similar receipts. Deposit 
slips for any deposit to the construction 
fund shall show the source and amount 
of funds deposited and be executed by 
an authorized representative of the 


(d) Funds shall be disbursed only up 
to the amount approved for advance on 
the FRS as described in § 1754.7. No 
funds may be withdrawn from the fund 
except for loan purposes approved by 
REA. 


(e) The disbursement of nonloan funds 
requires the same REA approvals as 
loan funds. 

(f) Disbursements must be evidenced 
by canceled checks. The invoices and 
supporting documentation needed for 
construction contracts are specified in 
the contracts and in 7 CFR Part 1765. 
Disbursements to reimburse the 
borrower's general funds shall be 
documented by a reimbursement 
schedule, to be retained in the 
borrower’s files, that lists the 
construction fund check number, date, 
and an explantion of amounts 
reimbursed by budget account. 
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§ 1754.7. The financial requirement 
statement (FRS). 

(a) To request advances, the borrower 
must submit to REA an FRS, a 
description of the advances desired, and 
other information related to the 
transactions when required by REA. 

(b) The FRS is used by REA and the 
borrower to record and control 
transactions in the construction fund. 
Approved contracts and other items are 
shown on the FRS under “Approved 
Purposes.” Except as noted below, the 
amount approved for advance is 100 
percent of the amount encumbered for 
that item. Funds are approved for 
advance as follows: 

(1) Construction—{i) Construction 
contracts and force account proposals. 
Ninety percent of the encumbered 
amount (95 percent for outside plant), 
with the final 10 percent (5 percent) 
approved when REA approves the 
closeout documents. When a contract 
contains supplement “A” (See 7 CFR 
Part 1765), 90 percent (95 percent) of the 
contract is approved less materials 
supplied by the borrower. For the 
Supplement “A” materials, which are a 
separate entry on the FRS, 100 percent 
of the material cost is approved. 

(ii) Work orders. The portion of the 
work order summary (See 7 CFR Part 
1765) determined by REA to be for 
approved loan purposes. 

(iii) Work order fund. Based on a 
borrower's request as described in 7 
CFR Part 1865. 

(iv) Real estate. Upon request by the 
borrower after submission of evidence 
of a valid title. 

(v) Right of way procurement. Based 
on the borrower's itemized costs. 

(vi) Joint use charges. Based on copies 
of invoices from the other utility. 

(2) Engineering—{i) Preloan 
engineering. Based on a final itemized 
invoice from the engineer. 

(ii) Postloan engineering contracts. 
The amount shown on the engineering 
estimate, REA Form 506, less the amount 
estimated for construction contract 
closeouts. The balance is approved 
when the engineering contract is closed. 

(iii) Force account engineering. Ninety 
percent of the total amount of the REA 
approved force account engineering 
proposal. The balance is approved when 
the force account engineering proposal 
is closed. 

(3) Office equipment, vehicles and 
work equipment. Based on copies of 
invoices for the equipment. 

(4) General—{i) Organization and 
Joan expenditures. Based on an itemized 
list of requirements prepared by the 
borrower. 

(ii) Construction overhead. Based on 
an itemized list of expenditures. If funds 


are required for employee salaries, the 
itemization shall include the employee’s 
position, the period covered, total 
compensation for the period, and the 
portion of compensation attributable to 
the itemized construction. 

(iii) Legal fees. Based on itemized 
invoices from the attorney. 

(iv) Bank stock. Based on the 
requirements for purchase of Class “B” 
Rural Telephone Bank stock established 
in the loan. 

(5) Operating expenses—{i) Working 
capital—new system. Based on the 
borrower's itemized estimate. 

(ii) Current operating deficiencies. 
Based on a current and projected 
balance sheet submitted by the 
borrower. 

(6) Debt retirement and refinancing. 
Upon release of the loan, based on the 
amount in the approved budget. 

(7) Acquisitions. Based on final 
itemized costs, but cannot exceed the 
amount in the approved loan budget. 

(c) Funds other than loan funds 
deposited in the construction fund, 
which shall include proceeds from the 
sale of property on which REA has a 
lien, (lines 10 and 11 on the FRS) are 
reported as a credit under total 
disbursements. Disbursements of these 
funds are subject to the same REA 
approvals as loan funds. 

(d) The borrower shall request 
advances as needed to meet its 
obligations promptly. Generally, REA 
does not approve an advance requested 
more than 60 days before the obligation 
is payable. 

(e) Funds should be disbursed for the 
item for which they were advanced. If 
the borrower needs to pay an invoice for 
which funds have not been advanced, 
and disbursement of advanced funds for 
another item has been delayed, the 
latter funds may be disbursed to pay the 
invoice up to the amount approved for 
advance for that item on the FRS. The 
borrower shall make erasable entries on 
the next FRS showing the changes under 
“Total Advances to Date” and shall 
explain the changes in writing before 
REA will process the next FRS. 

(f} Advances will be rounded down to 
the nearest thousands of dollars except 
for final amounts. 

(g) The certification on each of the 
three copies of the FRS sent to REA 
shall be signed by a corporate officer of 
manager authorized by resolution of the 
board of directors to sign such 
statements. At the time of such 
authorization a certified copy of the 
resolution and one copy of REA Form 
675, Certificate of Authority, shall be 
submitted to REA. 

(h) The documentation required for 
the FRS transactions are the deposit 
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slips, the canceled construction fund 
checks and the supporting invoices or 
reimbursement schedules. These shall 
be kept in the borrower's files for 
periodic audits by REA. 


§ 1754.8 Temporary excess construction 
funds. 


(a) When unanticipated events delay 
disbursement of advances, the funds, 
other than funds lent by FFB, can be 
returned as a refund of an advance, or 
they can be used as follows: 

(1) With REA funds, the borrower may 
invest the funds in 5 percent Treasury 
Certificates of Indebtedness—R.E.A. 
Series. 

(2) With FFB or RTB funds, the 
following apply: 

(i) The borrower may invest the funds 
in short term securities issued by the 
United States Treasury. 

(ii) If permitted by state law, the 
borrower may deposit the funds in 
savings accounts, including certificates 
of deposit, of federally insured savings 
institutions. 

(3) Funds advanced by a guaranteed 
lender other than the FFB may, if so 
permitted by such lender, be invested 
under the terms and conditions 
described above for FFB advances. 

(4) Any security or investment made 
under this authorization shall identify 
the borrower by its corporate name 
followed by the words “Trustee, Rural 
Electrification Administration.” 

(5) All temporary investments and all 
income derived from them shall be 
considered part of the construction fund 
and be subject to the same controls as 
cash in that account. 

(6) Securities and other investments 
shall have maturity dates or liquidating 
provisions that ensure the availability of 
funds as required for the completion of 
projects and the payment of obligations. 

(7) Any instrument evidencing a 
security or other investment herein 
authorized to be purchased or made, 
may not be sold, discounted, or pledged 
as collateral for a loan or as security for 
the performance of an obligation or for 
any other purpose. 

(8) The Administrator may, at his sole 
discretion, require a borrower to pledge 
any security or other evidence of 
investment authorized hereby by 
forwarding to him all pertinent 
instruments and related documentation 
as he may reasonably require. 

(9) Borrowers shall be responsible for 
the safekeeping of securities and other 
investments. 

(b) All interest and income received 
from investments of temporary excess 
funds, as describd in this section, shall 
be deposited in the Construction Fund. 
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(c) The borrower shall account for 
investment proceeds on the next FRS 
submitted to REA. REA will make the 
necessary adjustments on budgetary 
records. 

(d) The Administrator reserves the 
right to suspend any borrower's 
authorization to invest temporary excess 
funds contained herein if the borrower 
does not comply with the requirements. 


§ 1754.9 Order and method of advances of 
telephone loan funds. 

(a) Borrowers may specifiy the 
sequence of advances of funds under 
any combination of approved telephone 
loans from REA , RTB, or FFB, pursuant 
to Pub. L. 100-460. If the borrower does 
not specify the sequence, REA will 
contact the borrower to determine the 
sequence. 

(b) The first or subsequent advances 
of loan funds may be conditioned on the 
satisfaction of certain requirements 
stated in the borrower's loan contract. 

(c) Normally, only one payment is 
made by the Automatic Clearing House 
(ACH) for an advance of funds. 

(d) Borrowers of REA and RTB funds 
may request advances by wire service 
only for amounts greater than $500,000 
or for advances to borrowers outside the 
Continental United States. FFB 
advances in any amount over $100,000 
can be sent by wire service. 

(e) The following information shall be 
included with the FRS: 

(1) Name and address of borrower's 


(2) If borrower's bank is not a member 
of the Federal Reserve System, the name 
and address of its correspondent bank 
that is a member of the Federal Reserve 
System. 

(3) American Bankers Association 
(ABA) nine digit identifier of the 
receiving banks (routing number and 
check digit). 

(4) Borrower's bank account title and 
number. 

(5) Any other necessary identifying 
information. 


§ 1754.10 through 1754.99 [Reserved] 
Jack Van Mark, 


Acting Administrator, Rural Electrification 
Administration. 


Date: March 8, 1989. 


[FR Doc. 89-7086 Filed 3-23-89; 8:45 am] 
BILLING CODE 3410-15-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 520 


Animal Drugs, Feeds, and Related 
Products; Change of Sponsor 
AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect a 
change of sponsor for a new animal drug 
application (NADA) from Solvay 
Veterinary, Inc., to Salsbury 
Laboratories, Inc. 

EFFECTIVE DATE: March 24, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Benjamin A. Puyot, Center for 
Veterinary Medicine (HFV-130), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
1415. 


SUPPLEMENTARY INFORMATION: Solvay 
Veterinary, Inc., P.O. Box 7348, 
Princeton, NJ 08540, advised FDA of a 
change of sponsor of NADA 31-553 for 
sodium sulfachloropyrazine 
monohydrate to its affiliate, Salsbury 
Laboratories, Inc., 2000 Rockford Rd., 
Charles City, [A 50616. The agency is 
amending 21 CFR 520.2184 in paragraph 
(b) by removing sponsor number 
“053501” and inserting “017210” in its 
place. 

List of Subjects in 21 CFR Part 520 

Animal drugs. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
520 is amended as follows: 


PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUBJECT 
TO CERTIFICATION 


1. The authority citation for 21 CFR 
Part 520 continues to read as follows: 


Authority: Sec. 512(i), 82 Stat. 347 (21 U.S.C. 
360b{i)); 21 CFR 5.10 and 5.83. 


§ 520.2184 [Amended] 

2. Section 520.2184 Sodium 
sulfachloropyrazine monohydrate is 
amended in paragraph (b) by removing 
“053501” and inserting in its place 
“017210”. 
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Dated: March 16, 1989. 
Robert C. Livingston, 
Deputy Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medicine. 
[FR Doc. 89-7015 Filed 3-23-89; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 558 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by 

A. L. Laboratories, Inc., providing for 
the manufacture of a 75-gram-per-pound 
bacitracin methylene disalicylate Type 
A medicated article used to make Type 
C medicated feeds for chickens, turkeys, 
pheasants, quail, swine, and feedlot beef 
cattle. 


EFFECTIVE DATE: March 24, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Lonnie W. Luther, Center for Veterinary 
Medicine (HFV-128), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4317. 


SUPPLEMENTARY INFORMATION: A. L. 
Laboratories, Inc., One Executive Dr., 
P.O. Box 1399, Fort Lee, NJ 07024, has 
filed supplemental NADA 46-592. The 
supplement provides for the 
manufacture of a 75-gram-per-pound 
bacitracin methylene disalicylate Type 
A medicated article used to make Type 
C medicated feeds for chickens, turkeys, 
pheasants, quail, swine, and feedlot beef 
cattle for use as in 21 CFR 558.76. The 
firm currently holds approvals for use of 
10-, 25-, 30-, 40-, 50-, and 60-gram-per- 
pound bacitracin methylene disalicylate 
Type A medicated articles to make 
feeds for the same species. The 
supplemental NADA is approved and 21 
CFR 558.76(a) is revised to reflect the 
approval. 

This supplemental NADA provides for 
a higher bacitracin methylene 
disalicylate concentration in a Type A 
medicated article only. There are no 
changes in the conditions of use of the 
feeds made from the higher drug 
concentration article (i.e., amount of 
drug administered, duration, indications, 
etc.). Therefore, the approval does not 
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require the submission of new safety or 
effectiveness data and information and 
does not require submission of a 
freedom of information summary. 

The agency has determined under 21 
CFR 25.24(d)(1)(iii) that this action is of 
a type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

List of Subjects in 21 CFR Part 558 

Animal drugs, Animal feeds. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
558 is amended as follows: 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


1. The authority citation for 21 CFR 
Part 558 continues to read as follows: 


Authority: Sec. 512, 82 Stat. 343-351 (21 
U.S.C. 360b); 21 CFR 5.10 and 5.83. 


2. Section 558.76 is amended by 
revising paragraph (a) to read as 
follows: ‘ 


§558.76 Bacitracin methylene disalicylate. 
(a) Approvals. Type A medicated 
articles: 10, 25, 30, 40, 50, 60, or 75 grams 
per pound to 046573 in § 510.600(c) of 
this chapter. 
* - * * * 
Dated: March 16, 1989. 
Robert C. Livingston, 
Deputy Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medicine. 
[FR Doc. 89-7016 Filed 3-23-89; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 558 


Animal Drugs, Feeds, and Related 
Products; Erythromycin Thiocyanate 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations by removing the 
portion of the regulations reflecting the 
approval of several new animal 
applications (NADA's) held by 
Hoffmann-LaRoche, Inc. for the use of 
erythromycin thiocyanate in feed for 
chickens and turkeys. In a notice 
published elsewhere in this issue of the 


Federal Register, FDA is withdrawing 
approval of the NADA’s. The firm 
requested the withdrawal of approval. 
EFFECTIVE DATE: April 3, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Mohammad I. Sharar, Center for 
Veterinary Medicine (HFV-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4093. 


SUPPLEMENTARY INFORMATION: In a 
notice published elsewhere in this issue 
of the Federal Register, FDA is 
withdrawing approval of 10 NADA’s 
held by Hoffmann-LaRoche, Inc., Nutley, 
NJ 07110. Included in the NADA’s are 
several applications for the use of 
erythromycin thiocyanate. The sponsor 
has requested that approval of the 
NADA's be withdrawn. 

Upon withdrawl of approval of an 
NADA, the agency is required by 
section 512(i) of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 360b{i)) to 
remove the regulations that reflect the 
approval. This document amends 21 
CFR 558.248 by removing the portions 
that reflect approval of Hoffmann- 
LaRoche’s NADA's for erythromycin 
thiocyanate. 


List of Subjects in 21 CFR Part 558 
Animal drugs, Animal feeds. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under the 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
558 is amended as follows: 


PART 558—-NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


1. The authority citation for 21 CFR 
Part 558 continues to read as follows: 


Authority: Sec. 512, 82 Stat. 343-351 (21 
U.S.C. 360b); 21 CFR 5.10 and 5.83. 


§ 558.248 [Amended] 

2. Section 558.248 Erythromycin 
thiocyanate is amended by removing 
paragraphs (a) (3), (4), and (5) and in the 
table in paragraph (d)(1) by removing 
the sponsor number “000004,” appearing 
in the last column in the entries for (i), 
(ii), and (v). 

Dated: March 20, 1989. 

Gerald B. Guest, 

Director, Center for Veterinary Medicine. 
[FR Doc. 89-6966 Filed 3-23-89; 8:45 am] 
BILLING CODE 4160-01-M 
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DEPARTMENT OF THE TREASURY 


Bureau of Alcohol, Tobacco and 
Firearms 


27 CFR Part 275 
[T.D. ATF-284] 


Notice of Change in Tariff 
Classification System 


AGENCY: Bureau of Alcohol, Tobacco 
and Firearms (ATF), Department of the 
Treasury. 

ACTION: Treasury decision, final rule. 


summary: On August 23, 1988, the 
Omnibus Trade and Competitiveness 
Act of 1988 (Pub. L. 100-418) was 
enacted. This Act provided for a new 
tariff nomenclature, the Harmonized 
Tariff Schedule of the United States 
(HTS), which became effective on 
January 1, 1989. This document amends 
regulations in 27 CFR Part 275 to 
conform with the new tariff 
nomenclature. 

EFFECTIVE DATE: January 1, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Clifford A. Mullen, Bureau of Alcohol, 
Tobacco and Firearms, Ariel Rios 
Federal Building, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20226 
(202) 566-7531. 

SUPPLEMENTARY INFORMATION: 


Background 

On August 23, 1988, the Omnibus 
Trade and Competitiveness Act of 1988 
(Pub. L. 100-418) was enacted. In section 
1203(a) of this Act, Congress approved 
the accession by the United States of 
America to the International Convention 
on the Harmonized Commodity 
Description and Coding System 
(Harmonized System). Section 1204(a) of 
this Act amended the Tariff Act of 1930 
by enacting the Harmonized Tariff 
Schedule of the United States (HTS), to 
replace the Tariff Schedules of the 
United States (TSUS), effective January 
1, 1989. 

Section 1211(a) of the Omnibus Trade 
and Competitiveness Act of 1988 
provided that action should be taken to 
conform, to the fullest extent 
practicable, with the tariff classification 
system of the HTS all existing 
regulations which contain references to 
the tariff classification of articles under 
the old Tariff Schedules of the United 
States. This document amends 
regulations in 27 CFR Part 275 to 





conform with the new tariff 
nomenclature. The only amendments to 
27 CFR Part 275 needed are simple 
nomenclature revisions of §§ 275.11, 
275.50, 275.81(c), and 275.85a, to replace 
references to the “Tariff Schedules of 
the United States” or “TSUSA” with 
references to the “Harmonized Tariff 
Schedule of the United States,” or the 
“HTS.” 


Administrative Procedure Act 

Because this final rule merely makes 
nomenciature changes to the regulations 
in order to conform with amendments to 
the Tariff Act of 1930, it is hereby found 
to be unnecessary to issue this Treasury 
decision with notice and public 
procedure thereon under 5 U.S.C. 553{b), 
or subject to the effective date limitation 
of 5 U.S.C. 553{d). 

Executive Order 12291 

In compliance with Executive Order 
12291, ATF has determined that this 
final rule is not a “major rule” since it 
will not result in: 

(a) An annual effect on the economy 
of $100 million or more; 

(b) A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 

(c) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Regulatory Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to a final 
regulatory flexibility analysis (5 U.S.C. 
604) are not applicable to this document, 
because it was not required to be 
preceded by a general notice of 
proposed rulemaking under 5 U.S.C. 553 
or any other law. 


Paperwork Reduction Act 

The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511, 44 
U.S.C. Chapter 35, and its implementing 
regulations, 5 CPR Part 1320, do not 
apply to this final rule because no 
requirement to collect information is 
imposed. 
Drafting Information 

The principal drafter of this document 
is Clifford Mullen of the Distilled Spirits 
and Tobacco Branch, Bureau of Alcohol, 
Tobacco and Firearms. 


List of Subjects in 27 CFR Part 275 


Administrative practice and 
procedure, Authority delegations 


(Government agencies), Cigarette papers 
and tubes, Claims, Customs duties and 
inspection, Electronic fund transfers, 
Excise taxes, Imports, Labeling, 
Packaging and containers, Penalties, 
Reporting and recordkeeping 
requirements, Seizures and forfeitures, 
Surety bonds, Tobacco Products, Virgin 
Islands, Warehouses. 


Authority and Issuance 
PART 275—IMPORTATION OF 


Paragraph 1. The authority citation for 
Part 275 continues to read as follows: 


Authority: 26 U.S.C. 8701, 5703-5705, 5708, 
5722, 5723, 5741, 5761-5763, 6301, 6302, 6313, 
6404, 7101, 7212, 7342, 7608, 7652, 7805; 31 
U.S.C. 9301, $303, 8304, 9306. 


Par. 2. Section 275.11 is amended to 
remove the definition of TSUSA, and to 
add the new definition of the HTS to 
read as follows: 


§ 275.11 Meaning of terms. 


* * * * * 


HTS. The Harmonized Tariff Schedule 
of the United States, as published by the 
United States International Trade 
Commission. 


§ 275.50 [Amended] 

Par. 3. Section 275.50 is amended by 
replacing the words “The Tariff 
Schedules of the United States” with the 
words, “The Harmonized Tariff 
Schedule of the United States.” 


§ 275.81 [Amended] 

Par. 4. Section 275.81(c){4}{i) is 
amended by replacing the acronym 
“TSUSA” with “HTS”. 


§275.85a [Amended] 

Par. 5. Section 275.85a is amended by 
replacing in two places the words 
“classifiable under item 804.00 of the 
Tariff Schedules of the United States,” 
with “classifiable under item 9801.00.80 
of the Harmonized Tariff Schedule of 
the United States.” 


Signed: January 31, 1989. 
Stephen E. Higgins, 
Director. 

Approved: February 13, 1989. 
Salvatore R. Martoche, 
Assistant Secretary, (Enforcement). 
[FR Doc. 89-6921 Filed 3-23-89; 8:45 am] 
BILLING CODE 4810-31-M 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 100 

[CGD 05-88-57] 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


SUMMARY: Permanent special local 
regulations are adopted for the 
Susquehanna Optimist Club Power Boat 
Race, a weekend event held annually in 
August. Notice of the precise dates and 
times of the regatta will be published 
each year in the Fifth Coast Guard 
District Local Notice to Mariners and a 
notice in the Federal Register. The 
special local regulations are necessary 
to control vessel traffic within the 
immediate area of the races due to the 
confined nature of the waterway and the 
expected congestion at the time of the 
event. The effect will be to restrict 


‘general navigation in the regulated area 


for the safety of the spectators and the 
participants in the event. 


EFFECTIVE DATE: March 24, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Billy J. Stephenson, Chief, Boating 
Affairs Branch, Fifth Coast Guard 
District, 431 Crawford Street, 
Portsmouth, Virginia 23704-5004 (604) 
398-6204. 


SUPPLEMENTARY INFORMATION: The 
Coast Guard published « notice of 
proposed rulemaking in the Federal 
Register on July 26, 1988, (53 FR 26018). 
Interested persons were requested to 
submit comments. No comments were 
received. 
Drafting Information 

The drafters of this notice are Mr. 
Billy J. Stephenson, project officer, 
Chief, Boating Affairs Branch, Fifth 
Coast Guard District, and Lieutenant 
Commander Robin K. Kutz, project 
attorney, Fifth Coast Guard District 
Legal Staff. 


Discussion of Comments and Final Rule 


No comments were received in 
response to the notice of proposed 
rulemaking. After publication of the 
notice of proposed rulemaking, however, 
the sponsor recommended, and the 
Coast Guard approved, three designated 
spectator vessel anchorage areas. These 
anchorage areas have been used for 
years but never had been designated in 
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writing. They now have been added to 
the final rule as § 100.510(c). 

The regulated area defined by these 
regulations is the same as the one 
covered by temporary special local 
regulations issued annually for years. 
The Optimist Club Power Boat Regatta 
generally consists of power boats 
ranging from 8 to 23 feet long racing 
around an oval course. Three to twelve 
boats race at once, at speeds up to 140 
miles per hour. The races last for three 
to four hours and the regulations usually 
are effective for one hour before and 
after each series of races. 


Economic Assessment and Certification 


These regulations are considered non- 
major under Executive Order 12291 on 
Federal Regulation and non-significant 
under Department of Transportation 
regulatory policy and procedures (44 FR 
11034, February 26, 1979). Because 
closure of the entire waterway is not 
anticipated and because marine traffic 
will be allowed to proceed up the 
Susquehanna River using that portion of 
the waterway east of Garrett Island, 
commercial marine traffic will be 
inconvenienced only slightly. The 
economic impact has been found to be 
so minimal that a full regulatory 
evaluation is unnecessary. Since the 
impact of these regulations is expected 
to be minimal, the Coast Guard certifies 
that they will not have a significant 
economic impact on a substantial 
number of small entities. 


Federalism Assessment 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the final rule does not raise sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 


Environmental Impact 


This final rule has been thoroughly 
reviewed by the Coast Guard and it has 
been determined to be categorically 
excluded from further environmental 
documentation in accordance with 
section 2.B.2.c of Commandant 
Instruction (COMDTINST) M16475.1B. A 
Categorical Exclusion Determination 
statement has been prepared and has 
been placed in the final rule docket. 


List of Subjects in 33 CFR Part 100 
Marine safety, Navigation (water). 
Final Regulations 


In consideration of the foregoing, Part 
100 of Title 33, Code of Federal 
Regulations, is amended as follows: 


PART 100—[AMENDED] 


1. The authority citation for Part 100 
continues to read as follows: 


Authority: 33 U.S.C. 1233; 49 CFR 1.46 and 
33 CFR 100.35. 


2. A new § 100.510 is added to read as 
follows: 


§ 100.510 Susquehanna River, Havre de 
Grace, Maryland. 


(a) Definitions—(1) Regulated area. 
The waters of the Susquehanna River 
west of Garrett Island, bounded on the 
south by the Conrail Railroad Bridge 
centered at latitude 39°33'16.5 North, 
longitude 76°05'07.0 West; and on the 
north by the B&O Railroad Bridge 
centered at latitude 39°34'05.0° North, 
longitude 76°05'20.0° West. 

(2) Coast Guard Patrol Commander. 
The Coast Guard Patrol Commander is a 
commissioned, warrant, or petty officer 
who has been designated by the 
Commander, Coast Guard Group 
Baltimore. 

(b) Special local regulations. (1) 
Except for vessels operated by the 
Susquehanna Optimist Club and 
participants in the Optimist Club Power 
Boat Regatta, no person or vessel may 
enter or remain in the regulated area 
without the permission of the Coast 
Guard Patrol Commander. 

(2) Spectator vessels may enter and 
anchor in the special spectator 
anchorage areas described in paragraph 
(c) of this section without the permission 
of the Patrol Commander, if they 
proceed at a slow no wake speed while 
in the regulated area. 

(3) The operator of any vessel in the 
— vicinity of the regulated area 
shall: 

(i) Stop the vessel immediately when 
directed to do so by any Coast Guard 
commissioned, warrant, or petty officer 
on board a vessel displaying a Coast 
Guard ensign. 

(ii) Proceed as directed by any Coast 
Guard commissioned, warrant, or petty 
officer. 

(c) Spectator Vessel Anchorage 
Areas—({1) Anchorage Area A. The 
waters bounded by a line connecting the 
following points: 

Longitude 
76° 05'13.0° W 
76°05'16.0° W 
76°05'16.0° W 
76° 0524.0 W 
76" 05'24.0° W 
76°05'13.0 W 

(2) Anchorage Area B: The waters 
bounded by a line connecting the 
following points: 


Latitude 
39°33'30.0 N 


Longitude 
76°05'13.0 W 
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39°33'52.0° N 76" 05'28.0° W 
39°33'51.0° N 76° 05'28.0 W 
39°33'28.0° N 76°0516.0 W 

(3) Anchorage Area C: The waters 
bounded by a line connecting the 
following points: 

Latitude 

39°33'52.0° N 


Longitude 
76°05'30.0 W 
39°34'00.0° N 76° 0530.0 W 
39°33'56.0° N 76°05'39.0 W 

(d) Effective period: The Commander, 
Fifth Coast Guard District, publishes a 
notice in the Federal Register and the 
Fifth Coast Guard District Local Notice 
to Mariners that announces the times 
and dates this section is in effect. 

Dated: March 15, 1988. 

A.D. Breed, 

Rear Admiral, U.S. Coast Guard Commander, 
Fifth Coast Guard District. 

[FR Doc. 89-6792 Filed 3-23-89; 8:45 am] 
BILLING CODE 4910-14-m 


POSTAL SERVICE 
39 CFR Part 111 


Second-Class Publications— 
Requirements for Reentry 


AGENCY: Postal Service. 
ACTION: Final rule. 


summary: This rulemaking amends 
postal regulations to spell out that the 
Postal Service may reevaluate a 
publication's eligibility for second-class 
postage rates when considering an 
application to reenter the publication on 
a different frequency of issuance, at a 
new office of publication, or under a 
new title. This change is designed to 
help prevent the use of the reentry 
process to mail publications, or issues of 
publications, at rates of postage for 
which they are not eligible. 

EFFECTIVE DATE: June 18, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Leo F. Raymond, (202) 268-5199. 
SUPPLEMENTARY INFORMATION: On 
August 8, 1988, the Postal Service 
published a proposed rule to modify the 
procedures applicable to the reentry of a 
publication with a new frequency, a new 
title, or a different office of publication. 
53 FR 29748-50. The rule provided for 
enhanced administrative review of 
publications which request a 
modification to their current title, office 
of original entry, or frequency of 
issuance to ensure that such 
amendments will not result in either the 
publication or some of its “issues” being 
ineligible for second-class mail 
privileges. The publication's request for 
reentry would be approved or denied 





based on the findings of the Postal 
Service's review. Hf reentry were denied, 
the publisher would have the option of 


i mailings at 
another rate of postage for which the 
publication might qualify while pursuing 
an appeal of the denial. 

The Postal Service received five 
comments on the proposed rule. Four of 
the commenters objected to what they 
perceived to be a needless new second- 
class verification that would 


process 
create substantial new work for the 


identified other current aol of 
verification that they believe provide 
sufficient information to the Postal 
Service to determine the continued 
eligibility of second-class publications. 
These include the marked copy of the 
publication and the mailing statement 
submitted to the Postal Service with 
each second-class mailing, the Postal 
Service's periodic review of publisher's 
records, and the annual submission of a 
publisher's Statement of Ownership, 
Management and Circulation. 

The Postal Service recognizes that 
these are available methods for 
verifying compliance with second-class 
mailing requirements. They each have a 
particular purpose and use. However, as 
explained in the proposed rule, the 
submission of an application for reentry 
indicates that the publisher is planning 
to change the publication or its 
distribution. That change could be minor 
or it could be sufficient to cause 
subsequent issues of the publication to 
be ineligible for mailing at second-class 
rates. Because of this, the Postal Service 
continues to believe that the submission 
of an application for reentry is an 
occasion that warrants a further inquiry 
into the publication's second-class 
eligibility. 

The commenters’ concerns about this 
process creating substantial new work 
for the Postal Service and publishers is 
based upon an apparent misconception 
of what the proposed process will 
require. The review of reentry 
applications will not automatically 
require a laborious verification of 
publisher records. Verification of 
qualification will be performed only 
when examination of the reentry 
application gives the reviewing official 
reason to believe that verification is 
warranted. We with the 
commenters that such situations will 
arise with only a small percentage of 
applications. Most applications are 


would preclude independent audit 
bureaus from performing verification of 
circulation for publications applying for 
reentry. We will retain this limitation 
because postal personnel can better 
conduct the specific verification that 
might be required because of eligibility 


questions raised by a reentry 


§ 444.44 indicates that all issues or 
editions of the publication will come 
under scrutiny.” Many second-class 
publishers now publish multiple editions 
of some or all of the issues of their 
publications. Since the characteristics 
and distribution of editions can vary 
significantly, § 427.44 provides that the 
Postal Service may review the various 
editions of a publication's issues in 
determining if the publication, as 
reentered, will meet all 
requirements. For this reason, we will 
retain this language in the final rule. 
Effective March 19, 1989, chapter 4, 
Second-Class Mail, of the DMM was 
reorganized. The regulations adopted in 
this final rule have been renumbered to 
be consistent with revised chapter 4. 
Based on the proposed rule and after 
careful consideration of the comments 
received, the Postal Service adopts the 
following amendments to the Domestic 
Mail Manual, which is incorporated by 
reference in the Code of Federal 
Regulations. See 39 CFR Part 111. 


List of Subjects in 39 CFR Part 111 
Postal Service. 


PART 111—[AMENDED] 


1. The authority citation for Part 111 
continues to read as follows: 


Authority: 5 U.S.C. 552{a); 39 U.S.C. 101, 
401, 403, 404, 3001-3011, 3201-3219, 3403-3406, 
5001. 


PART 427—REENTRY 


2. Revise 427.4 and 427.5 to read as 
follows: 


427.4 Application Review Process. 
427.41 Responsibility. The General 
Manager, Rates and Classification 
Center (RCC) that serves the known 
office of publication issues the initial 
decision on all reentry applications. 
Before taking action on an application, 
the General may ask the 
publisher for additional information or 
evidence to complete or clarify the 
application. The publisher's failure to 
furnish such information is sufficient 
grounds for denying the application. 
427,42 Mailing While Application is 
Pending. Copies of an authorized 
second-class publication will be 
accepted for mailing at the second-class 
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rates while an application for reentry is 
pending an initial decision by the 
General Manager, RCC. 

427.43 Review of Continued 
Qualification. In reviewing a reentry 
application, the Postal Service will 
examine the qualification of the 
publication, es reentered, for second- 
class entry. Publishers must be able to 
substantiate, to the satisfaction of the 
Postal Service, that the publication, as 
reentered under the application, will 
continue to comply with all applicable 
second-class requirements. 

427.44 Evidence of Qualification and 
Supporting Documentation. As part of 
the evidence of continued qualification 
that must be made available in support 
of the application for reentry, the 
publisher may be required to produce 
circulation records (such as those 
described in 425.21 and 425.3) to permit 
verification by postal personnel that all 
issues or editions of the publication, as 
reentered, will comply with all 
applicable second-class requirements 
(see also 425.53). Other documentation, 
including circulation records for other 
issues or editions, must be made 
available upon request. Refusal or 
failure to produce such evidence will be 
sufficient grounds to deny the reentry 
request. 

427.45 Granting an Application. If the 
General Manager, RCC, grants the 
application, he will notify the the publisher 
and the postmaster of the original entry 
office, who will then notify any 
additional entry offices. 

427.46 Denying an Application. If a 
verification is performed (as provided 
by 427.43, 427.44 and 425.53) and it 
reveals that the publication (as modified 
by the requested reentry) will not 
comply with applicable second-class 
requirements, the General Manager, 
RCC, will deny the reentry application, 
and notify the publisher in writing, 
specifying the reasons for the denial. 
Within 15 days of receipt of such notice, 
the publisher may elect to: (1) Return to 
the publication status that existed 
before the application for reentry was 
submitted; or (2) pursue and appeal 
under 427.5. If no appeal is filed under 
427.5, the denial will become effective 15 
days from the publisher's receipt of the 
General Manager's decision. 


427.5 Appeal of a Denial Reentry. 

427.51 Procedures. All appeals of 
denials of reentry applications must be 
filed with the Director, Office of 
Classification and Rates Administration, 
USPS Headquarters, Washington, D.C. 
20260-5360. The Director may ask the 
publisher for additional information or 
evidence to supplement or clarify the 
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appeal. The publisher's failure to furnish 
such information is sufficient grounds 
for denying the appeal. Upon completing 
a review of the appeal and the General 
Manager's decision, the Director will 
issue a written decision which will be 
sent to the publisher, the RCC and the 
office of publication. The Director will 
issue the final agency decision on 
appeals concerning changes of name, 
frequency, or known office of 
publication under 427.1. The Director's 
decision concerning a change in 
qualification category under 427.2 may 
be appealed in accordance with 423.645. 


427.52 Mailings Deposited While Appeal 
is Pending. 


427.521 Applicable Rates During 
Appeal Period. If a publication is denied 
reentry under 427.1 to change its title, 
frequency of issuance, or known office 
of publication, copies of any issues of 
the publication found to be unqualified’ 
for the second-class mail privileges will 
be accepted in a pending status at the 
applicable third- or fourth-class rates. 
“Pending status,” for purposes of this 
section, begins on the date the appeal is 
filed and continues until the conclusion 
of the appeal process. If a publication is 
denied reentry under 427.2 to change its 
qualification category, copies of the 
publication will be accepted at the 
currently applicable second-class rate 
during the consideration of the appeal. 


427.522 Mailing Statements. The 
publisher must submit Form 3541, 
Statement of Mailing—2nd Class Pubs 
Except Requester Publications (or as 
appropriate, Form 3541A, Statement of 
Maili d-Class/Requester 
Publications), and: Form 3602, Statement 
of Mailing with Permit Imprints, with 
each mailing of the publication 
submitted in a pending status while the 
appeal of the denial of reentry is 
pending. The publisher's failure to 
submit these forms will be sufficient 
grounds to deny a refund of postage 
under 427.523. 


427.523 Refunds of Postage. If the 
reentry application is approved on 
appeal, the publisher will be refunded 
the difference between the applicable 
second-class postage and the third- or 
fourth-class postage paid during the 
period that the appeal was pending, 
provided records to substantiate the 
amount of the refund have been 
submitted by the publisher. If the 
reentry application is denied on appeal, 
no refund will be provided. 


* * * * ” 


PART 425—MAINTENANCE AND 
VERIFICATION OF PUBLISHER 
RECORDS 


425.5 Verification Procedures. 

3. Amend 425.51 by adding “Except as 
provided by 425.53,” to the beginning of 
the section. 

4. Add a new 425.53 to read as 
follows: 

427.53 Verifications performed in 
support of an application for reentry 
must be performed by postal personnel. 
For such verifications, reports by 
independent audit bureaus. may not be 
substituted as. accepted alternatives to 
postal verification. 

A transmittal letter making these 
changes in the pages of the Domestic 
Mail Manual will be published and will 
be transmitted automatically to 
subscribers. Notice of issuance of the 
transmittal letter will be published in 
the Federal Register as provided by 39 
CFR 111.3. 


Fred Eggleston, 

Assistant General Counsel, Legislative 
Division. 

[FR Doc. 89-7070 Filed 3-23-89; 8:45 am] 
BILLING CODE 7710-12-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-1-FRL-3541-4} 


Approval and Promulgation of Air 

Quality implementation Plans; 

Connecticut; Reasonably Available 

—— eee 
a 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: EPA is approving a State 
Implementation Plan (SIP) revision - 
submitted by the State of Connecticut. 
This revision establishes-and requires 
the use of reasonably available control 
technology (RACT) to control volatile 
organic compound (VOC) emissions 
from New Departure Hyatt, Division of 
General Motors Corporation in Bristol, 
Connecticut. The intended effect of _ 
action is to approve a source- 

RACT determination made by the State 
in accordance with commitments made 
in its Ozone Attainment Plan which was 
previously approved by EPA on March 
21, 1984: (49 FR 10542). This action is 
being taken in accordance with section 
110 of the Clean Air Act. 
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EFFECTIVE DATE: This action will 
become effective 60 days from the date 
of publication unless notice is received 
within 20 days that adverse or critical 
comments will be submitted. 
ADDRESSES: Copies of the documents 
relevant to this action are available for 
public inspection during normal 
business hours at the Air Management 
Division, U.S. Environmental Protection 
Agency, Region I, JFK Federal Building, 
Room 2313, Boston, MA 02203; and the 
Air Compliance Unit, Department of 
Environmental Protection, State Office 
Building, 165 Capitol Avenue, Hartford, 
CT 06106. 


FOR FURTHER INFORMATION CONTACT: 
David B. Conroy, (617) 565-3252; FTS 
835-3252. 


SUPPLEMENTARY INFORMATION: On July 
26, 1988, the State of Connecticut 
submitted a formal revision to its State 
Implementation Plan (SIP). The SIP 
revision consists of State Order No. 8023 
which the State of Connecticut issued to 
New Departure Hyatt, Division of 
General Motors Corporation in Bristol, 
Connecticut. The provisions of the 
Connecticut Department of 
Environmental Protection’s (DEP’s) State 
Order define and impose RACT on New 
Departure as required by subsection 
22a—174-20{ee), “Reasonably Available 
Control Technology for Large Sources,” 
of Connecticut's Regulations for the 
Abatement of Air Pollution. 

Under subsection 22a—174—20(ee), the 
Connecticut DEP determines and 
imposes RACT on all stationary sources 
with the potential to emit one hundred 
tons per year or more of VOC that are 
not already subject to RACT under 
Connecticut's regulations developed 
pursuant to the control techniques 
guidelines (CTG) documents. EPA 
approved this regulation on March 21, 
1984 (49 FR 10542) as part of 
Connecticut's 1982 Ozone Attainment 
Plan. That approval was granted with 
the agreement that al! source-specific 
RACT determinations made by the DEP 
would be submitted to EPA as source- 
specific SIP revisions. 


Summary of RACT Determination 


In the past, New Departure Hyatt 
operated 15 cold, conveyorized parts 
washers, 11 cold cleaners, 1 cold parts 
cleaning spray booth, and 4 open-top 
vapor degreasers. The control of solvent 
metal cleaning operations in 
Connecticut is covered under subsection 
22a-174-20(J}, “Metal cleaning,” of 
Connecticut's regulations. Final 
approval of this ion was granted 
by EPA on February 1, 1984 (49 FR 3988). 
Under subparagraph 22a-174-20{/}(2){iii)} 
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of Connecticut's solvent metal cleaning 
regulation, however, open top vapor 
degreasers and conveyorized degreasers 
that were in operation prior to July 1, 
1980 are exempt from meeting the 
control and operating requirements 
prescribed in subsection 22a-174-20{/). 
All of New Departure Hyatt's cold, 
conveyorized parts washers were in 
operation prior to July 1, 1980 and thus 
were exempt from meeting RACT under 
subsection 22a-174-20{/). These cold 
conveyorized parts washers are now 
being required to meet RACT pursuant 
to subsection 22a-174-20{ee). 

New Departure Hyatt has converted 
11 of its 15 cold, conveyorized parts 
washers from Amsco Mineral Spirits 66/ 
3 to Mineral Seal Oil, which has a very 
low volatility (approximately 0.008 mm 
Hg. at 20 °C) and does not appreciably 
volatilize under normal operating 
conditions. As such, the State Order is 
not requiring any control requirements 
on these 11 parts washers. The State has 
accepted this alternative control 
strategy due to the fact that it achieves 
greater emissions reductions than the 
strategy recommended for conveyorized 
degreasers in the solvent metal cleaning 
CTG (EPA-450/2-77-022). The State 
Order does, however, contain 
requirements for the 11 parts washers in 
case New Departure Hyatt ever converts 
any of them back to using a more 
volatile VOC. The State Order requires 
New Departure Hyatt to meet the 
control requirements of subsection 22a- 
174-20{/) for any parts washer that it 
converts back to a more volatile VOC 
on the day it starts production using the 
more volatile VOC. This requirement is 
also applicable to the two vapor 
degreasers that New Departure Hyatt 
still operates (out of the original four) 
which presently use an exempt freon. 

New Departure Hyatt has removed 
the remaining 4 cold, conveyorized parts 
washers from service in early 1988. The 
State Order requires that these four 
units remain permanently shutdown. 

The remaining solvent metal cleaning 
operations at New Departure Hyatt (the 
11 cold cleaners and the cold parts 
cleaning spray booth) have always been 
subject to subsection 22a-174-20{/) of 
Connecticut's regulations. The State 
Order, however, imposes additional 
requirements on the 11 cold parts 
cleaners and the cold parts cleaning 
spray booth to increase the stringency of 
the control requirements imposed on 
these degreasing units. The control 
requirements imposed on these units by 
the State Order, some of which are 
already contained in subsection 22a- 
174-20{/) of Connecticut's regulations, 
are as follows: 


(A) For any of the eleven (11) cold 
cleaners which spray VOC, New 
Departure Hyatt is required to spray the 
VOC in a solid fluid stream (not a fine, 
atomized or shower type spray) at a 
pressure which does not exceed 10 
pounds per square inch as measured at 
the pump outlet. Additionally, New 
Departure Hyatt is required to perform 
all such spraying only within the 
confines of the cold cleaner. The cold 
parts cleaning spray booth has been 
exempted from this requirement due to 
the stringent cleaning requirements 
necessary for the bearings cleaned in 
this unit and the low usage of VOC to 
perform this operation. This unit is 
limited by the State Order to using no 
more than 2 gallons of solvent per day. 

(B) New Departure Hyatt is required 
to store the waste degreasing solvent 
from the eleven (11) cold cleaners and 
the cold parts cleaning spray booth only 
in covered containers and is required to 
dispose of the waste degreasing solvent 
in a manner such that no greater than 
twenty (20) percent of the waste 
degreasing solvent (by weight) can 
evaporate into the atmosphere. 

(C) New Departure Hyatt is required 
to have covers for the eleven (11) cold 
cleaners and the cold parts cleaning 
spray booth. The covers on these units 
shall be closed whenever parts are 
sitting in the solvent for two (2) minutes 
or longer and when the units are not in 
use. 

(D) New Departure Hyatt is required 
to drain cleaned parts in the eleven (11) 
cold cleaners and the cold parts 
cleaning spray booth for a minimum of 
fifteen (15) seconds or until dripping 
ceases, whichever is longer. 

{E) New Departure Hyatt is not 
allowed to operate any parts washer 
with any visible solvent leak until the 
leak is repaired; or New Departure 
Hyatt is required to empty and shut 
down the parts washer. 

(F) New Departure Hyatt is required 
to provide a permanent, conspicuous 
label on or posted near each degreaser 
summarizing the operating requirements 
presented in the State Order and 
subsection 22a—174—20(/) of 
Connecticut's regulations. 

(G) New Departure Hyatt is required 
to wipe up any solvent spilled during the 
transfer either from the dispensing area 
or to any parts washer upon occurrence, 
and is required to store the wipe rags in 
a closed container until proper disposal. 

(H) New Departure Hyatt is required 
to maintain a solvent temperature below 
100°F in every parts cleaner. 

(I) New Departure Hyatt is required to 
minimize the drafts across the top of 
open cold cleaners such that each cold 
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cleaner is not exposed to drafts greater 
than 40 meters/minute, as measured 
between 1 and 2 meters upwind, and at 
the same elevation as the tank lip. 

Additionally, the State Order contains 
a requirement for the cold cleaners if 
any of them are converted to using a 
VOC with a vapor pressure greater than 
33 millimeters of mercury, measured at 
100°F. (Presently, all of them use a less 
volatile solvent.) 

That requirement requires New 
Departure to fit the cold cleaner with 
one of the following control devices: 

(A) A freeboard that gives a freeboard 
ratio greater than or equal to 0.7; or 

(B) A water cover (solvent must be 
insoluble in and heavier than water); or 

(C) Another system of equivalent 
control, such as a refrigerated chiller or 
carbon adsorption unit. 

Additionally, the State Order requires 
New Departure to maintain a 
recordkeeping system of all additions to 
each cold cleaner and the cold parts 
cleaning spray booth. Further, New 
Departure Hyatt is required to maintain 
a recordkeeping system of all waste 
VOC that is generated from the cold 
cleaners and the cold parts cleaning 
spray booth. With this information, New 
Departure is required to calculate the 
VOC emissions from its degreasing 
operations on a quarterly basis. 

New Departure Hyatt also uses five 
gallon cans containing VOC to dip clean 
small parts at work benches. The State 
Order requires that these cans remain 
covered when not being used or when a 
part is sitting in the solvent for two 
minutes or longer. 

EPA has reviewed State Order No. 
8023 and has determined that the level 
of control required by this Order 
represents RACT for New Departure 
Hyatt. 

EPA is approving this SIP revision 
without prior propose! hecause the 
Agency views this as a noncontroversial 
amendment and anticipates no adverse 
comments. This action will be effective 
60 days from the date of this Federal 
Register notice unless, within 30 days of 
its publication, notice is received that 
adverse or critical comments will be 
submitted. If such notice is received, this 
action will be withdrawn before the 
effective date by publishing two 
subsequent notices. One notice will 
withdraw the final action and another 
will begin a new rulemaking by 
announcing a proposal of the action and 
establishing a comment period. If no 
such comments are received, the public 
is advised that this action will be 
effective on May 23, 1989. 
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Final. Action 


EPA is approving Connecticut State 
Order No. as a revision to the 
Connecticut SIP. The provisions of State 
Order No. 8023 define and impose RACT 
on New Departure to control VOC 
emissions as required by subsection 
22a-174-20(ee) of Connecticut's 
regulations. 

Under 5 U.S.C. 605(b), I certify that 
this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities. 
(See 46 FR 8709:) 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by May 23, 1989. This 
action may not be challenged later in 

proceedings to enforce its requirements. 
(See section 307(b)(2).) 


List of Subjects in 40 CFR Part 52 
Air pollution control, Hydrocarbons, 


Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Connecticut was approved by the Director of 
the Federal Register on July 1, 1982. 


Date: March 17, 1989. 


Subpart H, Part 52 of Chapter I, Title 
40 of the Code of Federal Regulations is 
amended as folows: 


PART 52—{AMENDED] 


Subpart H—Connecticut 


1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. Section 52.370'is amended by 


adding paragraph (c)(46) to read as 
follows: 


§ 52.370 identification of plan. 

(c) ee © 

(46) Revisions to the State 
Implementation Plan submitted by the 
Connecticut Department of 
Environmental Protection on July 26, 
1988. 

(i) Incorporation by reference. 

(A) Letter from the Connecticut 
Department of Environmental Protection 
dated July 26, 1988 submitting a revision 


- the Connecticut State Implementation 
an. 

(B) State Order No. 8023 and attached 

Timetable for New 
Departure Hyatt, Division of General 
Motors Corporation in Bristol, 
Connecticut. State Order No. 8023 was 
effective on July 8, 1988. 

(ii) Additional materials. 

(A) Technical Support Document 
prepared by the Connecticut 
Department of Environmental Protection 
providing a complete description of the 
reasonably available control technology 
determination imposed on the facility. 


[FR Doc. 89-6871 Filed 3-23-89; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[FRL-3516-1} 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This action approves a 
revision to the Louisiana State 
Implementation Plan (SIP) which 
exempts four carbon black plants in 
Louisiana from further controls on 
acetylene emissions as is required under 
Louisiana Air Quality Regulation 
(LAQR) 22.8. The rulemaking is based 
upon review of a request to revise the 
Louisiana SIP submitted to EPA by the 
Governor of Louisiana on January 12, 


- 1987, and an amended proposal 


submitted on May 13, 1987. 


EFFECTIVE DATE: This final rulemaking 
becomes effective April 24, 1989. 


AppRESSEs: Copies of the submittal are 
available for public inspection during 
normal business hours at the following 
offices: 

EPA Region VI, 1445 Ross Avenue, Air 
Programs Branch, Dallas, Texas 
75202-2733; 

Louisiana Department of Environmental 
Quality, 625 North 4th, 8th Floor, 
Baton Rouge, Louisiana 70804-4096; 

Public Information Reference Unit, 401 
M Street SW., Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 

Barbara. Durso, (214) 655-7214 or FTS 

255-7214. 

SUPPLEMENTARY INFORMATION: On 

September 2, 1987, at 52 FR 33250, EPA 

proposed to approve a revision to the 
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Louisiana SIP which will exempt four 
carbon black plants from further 
controls on acetylene emissions from 
waste gas streams. The SIP now 
controls such emissions under LAQR 
22.8, the waste gas stream regulation. 
Although the four carbon black plants 
combust a portion of their waste gases 
in existing plant processes (e.g... in 
dryers), these actions do not meet the 
requirements of LAQR 22.8. 

Since the publication. of the notice of 
proposed rulemaking, EPA has received 
one letter on this issue during the period 
of public comment. This letter from the 
Sid Richardson Carbon and Gasoline 
Company (Sid Richardson) criticized 
EPA's proposed approval on a number 
of points, and the Agency will respond 
to those remarks here. 

Comment: Sid Richardson suggests 
that the Agency has improperly 
separated a similar proposed SIP 
revision affecting its carbon black plant 
in Addis, Louisiana, from consideration 
with this SIP revision. 

Response: EPA notes that the Sid 
Richardson plant is in an urban ozone 
nonattainment area, unlike the four 
carbon black plants considered in this 
notice. Three of these plants are in the 
rural ozone nonattainment parish of St. 
Mary, and the fourth is in the rural 
ozone attainment/unclassified parish of 
Evangeline. Because of the geographical 
differences, EPA believes that it has 
correctly considered the Sid Richardson 
plant in “separate package.” 

Facilities in urban ozone 
nonattainment areas are subject to the 
policy published April 4, 1979, at 44 FR 
20372. This policy states that an “ozone 
SIP must assure reasonable further 
progress [RFP] and attainment in all 
nonattainment areas, [but] the SIP need 
not include a specific demonstration of 
reasonable further progress and 
attainment in rural areas.” Moreover, 
this policy separates treatment of urban 
and rural volatile organic compounds 
(VOCs) sources, because the Agency 
believes that demonstration of 
attainment in all urbanized areas should 
assure RFP and attainment in rural 
areas. EPA policy clearly differentiates 
between urban and rural ozone 
nonattainment areas and supports the 
decision to consider the SIP revision for 
the Sid Richardson plant separately 
from the other four carbon black plants. 

Comment: Sid Richardson contends 
that its Addis plant qualifies for 
approval at least as well as the other 
four carbon black plants, despite its 
location. First, the plant emits only 
about 1,500 tons per year of acetylene 
compared to 21,189 tons per year of 
acetylene for the other four plants. 
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Second, modeling has shown that the 
present level of acetylene emissions will 
have no impact on RFP toward 
attainment of the ozone standard in the 
West Baton Rouge air quality control 
region (AQCR) where it is located. 

Response: The volume of emissions is 
significant in this case only in 
demonstrating that the carbon black 
plants are “major sources” of VOCs, i.e., 
each potentially emits over 100 tons of 
VOCs per year. The modeling that 
shows the emissions from the Sid 
Richardson plant will not impair RFP in 
West Baton Rouge, if kept at present 
levels, is irrelevant given EPA's present 
ozone control strategy. RACT is 
required regardless. 

Comment: As noted earlier, Sid 
Richardson asserts that today’s 
rulemaking improperly excludes its 
plant in Addis, Louisiana, from 
consideration. This plant is located in 
West Baton Rouge Parish, an urban 
ozone nonattainment area. Sid 
Richardson argues that RACT should be 
required for both urban and rural major 
non-CTG sources, or for neither. Sid 
Richardson contends that EPA should 
apply the same standards to all 
nonattainment areas, because the 
Agency should be concerned with the 
impact of ozone precursors from all 
areas, not just urban areas. In addition, 
Sid Richardson points out that its Addis 
plant is located near rural Iberville 
Parish and, thus, should be subject to 
the same consideration given the other 
four plants, which are in rural ozone 
nonattainment areas. 

Response: EPA's policy has been to 
call for more reductions in urban 
nonattainment areas than in rural ones. 
(See 52 FR 45055.) For the reasons 
described in that policy, EPA requires 
that the SIP prescribe RACT for major 
non-CTG sources in the Baton Rouge 
urban nonattainment area to 
demonstrate reasonable further progress 
and timely attainment. The policy does 
not require RACT for major non-CTG 
sources in rural nonattainment areas. 

The different treatment of major 
sources in rural and urban ozone non- 
attainment areas is based upon EPA’s 
finding that urban sources contribute 
substantially to localized ozone 
concentrations. The contribution of 
urban sources is so substantial that EPA 
requires RACT for major non-CTG 
sources to assure attainment of the 
ozone NAAQS. On the other hand, EPA 
has not concluded that emissions from 
rural areas contribute sufficiently to 
_ local ozone concentrations or to 
downwind urban concentrations to 
warrant a requirement for RACT for 


rural major non-CTG sources.! Because 
urban sources have been shown to 
definitely contribute to nonattainment in 
their own metropolitan areas while rural 
sources have not, EPA requires more 
stringent regulation of urban sources. 

In implementing a policy that reflects 
the different contributions of urban and 
rural sources to ozone nonattainment 
areas, EPA had to decide which areas to 
classify as urban and which as rural. 
Historically EPA has made its decisions 
based on the designations of “urban” 
and “rural” by the Census Bureau. 
While the Sid Richardson plant may be 
near the therville Parish line, it is 
actually in West Baton Rouge Parish, 
which is a part of the Baton Rouge urban 
area. It is, thus, an urban source and 
subject to the RACT requirement. 

Comment: Sid Richardson disputes 
EPA's conclusion that this proposed SIP 
revision will not affect the air quality in 
the rural parishes where these four 
carbon black plants are located. The 
writer states that EPA relied upon 
monitoring data taken three and four 
years ago only in St. Mary Parish to 
make its decision and that these data 
show ten events above the standard of 
0.12 ppm ozone and a high of 0.20 ppm 
ozone. 

Response: The parish was classified 
as nonattainment based upon 
monitoring in 1976, when data showed 
ten violations and a highest reading of 
0.20 ppm (52 FR 33251). Later, data 
gathered in St. Mary Parish during the 
summers of 1983 and 1984 show no 
violations and a high of only 0.10 ppm 
ozone. Although the parish would need 
three full years of monitoring data to be 
reclassified as attainment under current 
policy, the Agency believes that the data 
from 1983 and 1984 indicate decreased 
ozone levels for St. Mary Parish. 
Furthermore, while there has never been 
an ozone monitor in Evangeline Parish, 
the Agency's review of data taken 
statewide shows an overall decrease in 
ozone levels except for Iberville Parish 
adjacent to the Baton Rouge AQCR. 
Given the location of Evangeline Parish, 
EPA believes that it is reasonable to 
assume that this parish, too, has 
acceptable ozone levels. Since the 
proposed SIP revision is to exempt the 
four carbon black plants from further 
acetylene controls, not to remove the 


1 EPA is considering aes RACT for some 
types of sources where rural sources have 
shown to contribute to localized ozone 
concentrations. (See 52 FR 45044, November 24, 
1987.) EPA has not concluded, however, that RACT 
would be necessary for all major CTG and non-CTG 
sources in such circumstances. (/d.) EPA has not yet 
concluded that any rural area in Louisiana 
contributes substantially to local ozone 
nonattainment. 
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ones now in place, EPA is acting on the 
assumption that acetylene emissions 
from these plants will not increase. 
Given that these emissions remain 
status quo, the parishes will have the 
same volume of acetylene and other 
VOCs overall. Since the VOCs will not 
increase, ozone levels should stay the 
same. 

EPA realizes that monitoring data will 
be needed to support its contention that 
ozone levels will stay the same and is 
working with the State to monitor again 
for ozone in St. Mary Parish. On the 
other hand, EPA does not believe that it 
is necessary at this time to monitor in 
Evangeline Parish, because this area is 
classified as attainment/unclassified. 

Final Action: EPA is approving this 
revision to the Louisiana SIP, which will 
exempt four carbon black plants from 
further controls on acetylene emissions 
as required under LAQR 22.8. 

Under 5 U.S.C. 605(b), the 
Administrator has certified that the SIP 
revision will not have a significant 
economic impact on a substantial 
number of small entities. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit within 60 days of the date of this 
publication. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 

List of Subjects in 40 CFR Part 52 

Air pollution control, Incorporation by 
reference, Ozone. 

Date: February 2, 1989. 

Jack Moore, 
Acting Administrator. 


40 CFR Part 52, § 52.970, is amended 
as follows: 
PART 52—[AMENDED] 
Subpart I—Louisiana 
1. The authority citation for Part 52 
continues to read as follows: 
Authority: 42 U.S.C. 7401-7642. 
2. Section 52.970 is amended by 


adding paragraph (c)(46) to read as 
follows: 


§ 52.970 Identification of plan. 
* * * 


* * 


(c) * * & 

(46) A revision exempting four rural 
carbon black plants—Ashland 
Chemical, Louisa, La.; Cabot 
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Corporation, Centerville, La.; Cabot 
Corporation, Ville Platte, La.; and 
Columbian Chemicals, Franklin, La— 
from further controls on acetylene 
emissions as required under Louisiana 
Air Quality Regulation 22.8 received 
from the Governor on January 12, 1987, 
and amended May 13, 1987. 

(i) Incorporation by reference. 

(A) A letter dated May 29, 1987, from 
Martha Madden, Secretary, Louisiana 
Department of Environmental Quality, 
to the Governor of Louisiana approving 
the exemptions from further controls on 
acetylene emissions for the four rural 
carbon black plants and ordering each 
facility to maintain its emissions at or 
below the levels specified in the 
attached summary of emissions. 

(ii) Additional material. 

(A) A summary of VOC emissions for 
each of the four rural carbon black 
plants exempted from further controls 
on acetylene emissions under Louisiana 
Air Quality Regulation 22.8. 


[FR Doc. 89-4448 Filed 3-23-89; 8:45 am] 
BILLING CODE 6560-50-M 


GENERAL SERVICES 
ADMINISTRATION 


41 CFR Part 101-5 
[FPMR Temp. Reg. A-29 Supp. 2] 
Physical Fitness Facilities 


AGENCY: Public Buildings Service, GSA. 
ACTION: Temporary regulation. 


SUMMARY: This supplement to FPMR 
Temporary Regulation A-29 extends the 
expiration date and revises the standard 
levels of alterations provided by GSA 
under Rent when providing fitness 
facilities. In addition, it defines the 
criteria for establishing fitness 
programs. This Supplement rescinds 
Supplement 1, dated June 4, 1987. 
DATES: Effective date. This regulation is 
effective March 24, 1989. 

Expiration date: This regulation 
expires September 30, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Paul H. Herndon III, Acting Director, 
Governmentwide Policy Division (202- 
566-0507). 
SUPPLEMENTARY INFORMATION: GSA has 
determined that this rule is not a major 
rule for the purposes of E.O. 12291 of 
February 17, 1981, because it is not 
likely to result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs to consumers or 
others; or significant adverse effects. 
Therefore, a Regulatory Impact Analysis 
has not been prepared. GSA has based 
all administrative decisions underlying 


this rule on adequate information 
concerning the need for, and the 
consequences of this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits; and has chosen the 
alternative approach involving the least 
net cost to society. : 

Authority: Sec. 205(c). 63 Stat. 390; 40 
U.S.C. 486(c). 


In 41 CFR Chapter 101, the appendix 
to Subchapter A is amended by 
removing Supplement 1 to A-29 and 
adding Supplement 2 to A-29 to read as 
follows: 


Federal Property Management 
Regulations 

[Temporary Regulation A-29 Supplement 2] 
March 10, 1989. 

To: Heads of Federal agencies 

Subject: Physical fitness facilities 

1. Purpose. This regulation 
supplements FPMR Temporary 
Regulation A-29 by extending the 
expiration date and revising the 
standard levels of alterations provided 
by the General Services Administration 
(GSA) under Rent when providing 
fitness facilities. In addition, it defines 
the criteria for establishing fitness 
programs. This Supplement rescinds 
Supplement 1, dated June 4, 1987. 

2. Effective date. This regulation is 
effective March 24, 1989. 

3. Expiration date. This regulation 
expires September 30, 1989. 

4. Background. On April 24, 1986, the 
Office of Personnel Management (OPM) 
revised the language in the Personnel 
Manual to include physical fitness 
facilities within the scope of the 
Occupational Health Programs. Further, 
action by the Office of Management and 
Budget rescinding Circular A-72 
permitted Federal agencies to include 
physical fitness as part of a 
comprehensive occupational health 
program. Temporary Regulation A-29, 
published January 23, 1987, established 
GSA policy on physical fitness facilities 
and provided guidelines regarding their 
establishment and installation. 
Supplement 1 outlined the standard 
levels of alterations provided by GSA 
under Rent. 

5. Comments. Comments concerning 
the effect or impact of this regulation 
may be submitted to GSA, Office of 
Governmentwide Real Property Policy 
and Oversight (PG), Washington, DC 
20405. Comments should be submitted 
within 60 days of publication of this 
regulation. 

6. Scope. This supplement applies to 
all executive agencies and outlines 
standard levels of alteration services 
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GSA will provide under the Rent system 
when providing fitness facilities. 

7. Physical fitness space. Exercise 
equipment, lockers, and non-standard 
interior finishes (purchase and 
installation) are the responsibility of the 
tenant agencies. In a multiple tenancy 
building, a lead agency should be 
identified to be the focus of actions 
relating to a fitness facility and to 
request its establishment. Normally, the 
lead agency would be the major 
occupant in the building. Physical 
fitness facilities in multiple tenant 
buildings will be assigned as joint use 
space. 

a. Exercise rooms—Exercise rooms 
will be treated the same as conventional 
office space and provided building 
standard features as follows: 

(1) Floor covering such as viny] tile or 
equivalent or acceptable grades of 
commercial carpet. 

(2) Ceilings structurally sound and 
finished. 

(3) Ceiling-high interior partitions. 

(4) Heating, ventilation, and air- 
conditioning (HVAC) capable of 
maintaining the temperature as specified 
in FPMR 101-20.107. 

(5) Sound attenuation to provide a 
minimum sound transmission class of 40 
(STC 40). 

(6) Adequate lighting to maintain 
acceptable levels of illumination. 

b. Locker rooms—Locker rooms will 
be treated as conventional office space 
and provided building standard features 
as follows: 

(1) Ceilings that are structurally sound 
and finished. 

(2) Floors that are concrete or finished 
with other non-slip material. 

(3) Heating, ventilation, and air- 
conditioning (HVAC) capable of 
maintaining the temperature as specified 
in FPMR 101-20.107. 

(4) Sound attenuation to provide a 
minimum sound transmission class of 40 
(STC 40). 

(5) Adequate lighting to maintain 
acceptable levels of illumination. 

(6) Walls that are wallboard or 
moisture resistant wallboard, as 
appropriate, and finished and painted or 
equivalent. 

c. Shower rooms—Shower rooms will 
be treated as Lab and Clinic space (SP- 
1) and provided building standard 
features as follows: 

(1) Ceilings that are moisture resistant 
wallboard or equivalent. 

(2) Floors with non-slip finishes. 

(3) Plumbing and fixtures as required, 
including water and waste, shower 
stalls, toilets, and sinks in such numbers 
as is consistent with the number of 
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facility users and square footage 
available in the shower rooms. 


(4) Adequate lighting to maintain 
acceptable levels of illumination. 


(5) Heating, ventilation, and air- 
conditioning (HVAC) capable of 
maintaining the temperature as specified 
in FPMR 101-20.107. 

(6) Walls that are moisture resistant 
wallboard and finished and painted, or 
equivalent. 

8. Criteria for establishing fitness 
programs. Agencies shall submit to the 
appropriate GSA regional office a 
Standard Form 81, Request for Space, 
and a plan for the proposed fitness 

program. Agencies may contact the 
President's Council on Physical Fitness 
and Sports for assistance in developing 
their plan. The plan should set forth the 
scope and goals of the proposed 
program and include the following 
elements: 

(1) A survey indicating employee 
interest in the program; 

(2) A3 to 5 year implementation plan 
demonstrating long-term commitment to 
physical fitness/health for employees; 

@& A health related orientation, 


ise programs, 
identification of high-risk individuals, 
and appropriate follow-up activities; 

(4) Identification of a person skilled in 
prescribing exercise to direct the fitness 
program, 

(5) An approach which will consider 
key health behavior related to 
degenerative disease, including smoking 
and nutrition; 

(6) A modest facility that includes 
only the essentials necessary to conduct 
a program involving cardiovascular and 
muscular endurance, strength activities, 
and flexibility; and 

(7) Provision for equal opportunities 
for men and women, and all employees, 
regardless of grade level. 

Depending on the scope and goals of 
the proposed program, one or more of 
the above elements may not apply or 
may apply only partially or indirectly. 
However, every attempt should be made 
to show that each of the above has been 
considered in the planning effort or are 
already provided under existing 
programs and activities sponsored by 
the agency personnel office, Public 
Health Service (PHS) health unit, 
employee association, or other official 
organization within the agency. For 
guidance on the development of health 
service programs, agencies may consult 


the PHS, Department of Health and 
Human Services. 

Richard G. Austin, 

Acting Administrator of General Services. 
[FR Doc. 89-7120 Filed 3-23-89; 8:45 am] 
BILLING CODE 6820-23-¥ 


41 CFR Part 101-47 

[FPMR Amendment H-170] 
Disposal of Surplus Federal Real 
Property 


AGENCY: Federal Property Resources 
Service, GSA. 


ACTION: Final rule. 


summary: The General Services 
Administration is amending the 
regulations concerning the disposal of 
surplus Federal real property to 
implement the provisions of Pub. L. 100- 
612. Pub. L. 100-612 amends the Federal 
Property and Administrative Services 
Act of 1949, as amended. 

DATE: This regulation is effective March 
24, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Marjorie L. Lomax, Director, Policy and 
Planning Division, Office of Real Estate 
Policy and Sales, Federal Property 
Resources Service, General Services 
Administration (202-535-7052). 
SUPPLEMENTARY INFORMATION: The 
General Services Administration (GSA) 
has determined that this rule is not a 
major rule for the purpose of Executive 
Order 12291 of February 17, 1981, 
because it is not likely to result in an 
annual effect on the economy of $100 
million or more; a major increase in 
costs to consumers or others; or 
significant adverse effects. Therefore, a 
Regulatory Impact Analysis has not 
been prepared. GSA has based all 
administrative decisions underlying this 
rule on adequate information concerning 
the need for, and consequences of, this 
rule; has determined that the potential 
benefits to society from this rule 
outweigh the potential costs; has 
maximized the net benefits; and has 
chosen the alternative approach 
involving the least net cost to society. 


List of Subjects in 41 CFR Part 101-47 
Surplus Government property, and 
Government property management. 


Accordingly, 41 CFR Part 101-47 is 
amended as follows: 


PART 101-47—UTILITIZATION AND 
DISPOSAL OF REAL PROPERTY 


1. The authority citation for Part 101- 
47 continues to read as follows: 
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Authority: Sec. 205(c). 63 Stat. 390: (40 
U.S.C. 486{c)). 
Subpart 101-47.3—Surplus Real 
Property Disposal 

2. Section 101-47.301-2 is amended by 
revising paragraph (a) to read as 
follows: 


§ 101-47.301-2 Applicability of antitrust 
laws. 


(a) In any case in which there is 
contemplated a disposal to any private 
interest of real and related personal 
property which has an estimated fair 
market value of $3,000,000 or more, or of 
patents, processes, techniques, or 
inventions, irrespective of cost, the 
disposal agency shall transmit promptly 
to the Attorney General notice of any 
such proposed disposal and the 
probable terms or conditions thereof, as 
required by section 207 of the Act, for 
his advice as to whether the proposed 
disposal would tend to create or 
maintain a situation inconsistent with 
antitrust laws, and no such real property 
shall be disposed of until such advice 
has been received. If such notice is 
given by any executive agency other 
than GSA, a copy of the notice shall be 
transmitted simultaneously to the office 
of GSA for the region in which the 
property is located. 

3. Section 101-47.304-9 is amended by 
revising paragraph (a)(1) and by adding 
paragraph (d) to read as follows: 


§ 101-47.304-9 Negotiated disposals. 

(a) zs * t 

(1) When the estimated fair market 
value of the property involved does not 
exceed $15,000; 

(d) The annual report of the 
Administrator under section 212 of the 
Act shall contain or be accompanied by 
a listing and description of any 
negotiated disposals of surplus real 
property having an estimated fair 
market value of over $15,000, other than 
disposals for which an explanatory 
statement has been transmitted under 
§ 101-47.304-12. 

4. Section 101-47.304-12 is amended 
by revising paragraphs (a) and (b) to 
read as follows: 


§ 101-47.304-12 Explanatory statements. 

(a) Subject to the exception stated in 
§ 101-47.304-12(b), the disposal agency 
shall prepare an explanatory statement, 
as required by section 203(e)(6) of the 
Act, of the circumstances of each of the 
following proposed dispogals by 
negotiation: 

(1) Any real property that has an 
estimated fair market value in excess of 
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$100,000, except that any real property 
disposed of by lease or exchange shall 
only be subject to paragraphs (a) (2) 
through (4) of this section; 

(2) Any real property disposed of by 
lease for a term of 5 years or less; if the 
estimated fair annual rent is in excess of 
$100,000 for any of such years; 

(3) Any real property disposed of by 
lease for a term of more than 5 years, if 
the total estimated rent over the term of 
the lease is in excess of $100,000; or 

(4) Any real property or real and 
related personal property disposed of by 
exchange, regardless of value, or any 
property any part of the consideration 
for which is real property. 

(b) No explanatory statement need be 
prepared for a disposal of property 
authorized to be disposed of without 
advertising by any provision of law 
other than section 203(e) of the Act. 

Dated: March 1, 1989. 

Richard G. Austin, 

Acting Administrator of General Services. 
[FR Doc. 89-7118 Filed 3-23-89; 8:45 am] 
BILLING CODE 6820-95-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 64 
[CC Docket No. 83-752, FCC 89-22] 


SUMMARY: In an Order released 
February 16, 1989 the Commission 
decided not to detariff analog Network 
Channel Terminating Equipment. All the 
commenting parties agreed that the 
costs of deregulating this equipment far 
outweigh the benefits. This Order 
terminates this investigation. 

EFFECTIVE DATE: April 24, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Linda M. Trochim, 202-632-6917. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order in CC Docket 83-752, adopted 
January 27, 1989; released February 16, 
1989. The full texts of Commission 
decisions are available for inspection 
and copying during normal business 
hours in the FCC Dockets Branch (Room 
230), 1919 M Street, NW., Washington, 
DC. The complete texts may also be 
purchased from the Commission's copy 
contractor, International Transcription 


Service, (202) 857-3800, 2100 M Street, . 
NW., Suite 140, Washington, DC, 20037. 


Summary of Report and Order 
In an Order released February 16, 
1989, the Commission determined that 
there would be no practical benefits 
resulting from detariffing analog 
Network Channel Terminating 
Equipment (NCTE) used in conjunction 
with group and supergroup services. 
Group and supergroup facilities are 
analog channels with nominal 
bandwidths of 48 and 240 kHz, 
respectively, that can be used to carry 
bundles of up to 12 and 60 nominal 4 
kHz voice channels, respectively, to 
transport a variety of types of signals. 
The Commission initiated this 
investigation to examine the provision 
of analog NCTE used in conjunction 
with group and supergroup services, it 
had required AT&T to offer to other 
common carriers and the general public. 
The parties commenting on this matter 
agreed that the existing amount of 
analog group and supergroup NCTE is 
small and has become obsolete. 
Furthermore, there was no competitive 
market for it and the costs of 
deregulating it far outweigh the benefits. 
Noting that demand for this equipment 
is small and diminishing, and that 
deregulation of this largely obsolete 
equipment would entail lengthy and 
costly procedures to develop technical 
interface standards and protection 
criteria, the Commission determined 
that it would not be in the public interest 
to deregulate this equipment. 


Ordering Clauses 

Accordingly, the Commission orders 
that the investigation in CC Docket No. 
83-752 is terminated. 
Federal Communications Commission. 
Donna R. Searcy, 
Secretary. 
[FR Doc. 89-6822 Filed 3-23-89; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 


[MM Docket No. 88-200; RM-6124, RM- 
6186] 


Radio Broadcasting Services; Dunn, 
Fuquay-Varine, Hope Millis, Topsail 
Beach, and Williamston, NC 
AGENCY: Federal Communications 
Commission. 

ACTION: Final rule. 


SUMMARY: The Commission, at the 
request of Landsman-Webster 
Communications of North Carolina, Inc., 
substitutes Channel 278C2 for Channel 
276A at Dunn, NC, modifies its license 
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for Station WKDS to specify the higher 
powered channel, and substitutes 
Channel 283A for Channel 278A at Hope 
Mills, NC. Channel 278C2 can be 
allotted to Dunn in compliance with the 
Commission's minimum distance 
separation requirements with a site 
restriction of 29.3 kilometers (18.2 miles) 
south to avoid a short-spacing to the 
construction permit of Station WKKE, 
Channel 279C1, Williamston, NC, and to 
Station, WAZZ, Channel 280A, Fuquay- 
Varina, NC. Channel 283A can be 
allotted to Hope Mills with a site 
restriction of 7.4 kilometers (4.6 miles) 
east to avoid a short-spacing to Stations, 
WEZC, Channel 284C, Charlotte, NC, 
and to Station WDCG, Channel 286C, 
Durham, NC. In addition, the 
Commission is dismissing the request of 
MECA Broadcasting, Inc. to substitute 
Channel 280C2 for Channel 280A at 
Fuquay-Varina, NC, to modify its license 
for Station WAZZ to specify operation 
on the higher powered channel, and to 
make necessary changes at Topsail 
Beach and Williamston, NC, based on 
its withdrawal of interest in the 
allotment at Fuquay-Varina. The 
coordinates for Channel 278C2 at Dunn 
are North Latitude 35-02-45 and West 
Longitude 78-36-30. The coordinates for 
Channel 283A at Hope Mills are North 
Latitude 34-57-30 and West Longitude 
78-52-04. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: April 27, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, MM Docket No. 88-200, 
adopted February 21, 1989, and released 
March 13, 1989. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, MW 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractor, 
International Transcription Service, 
(202) 857-3800, 2100 M Street, NW., Suite 
140, Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 
1. The authority citation for Part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202{b), the FM Table of 
Allotments, is revised for Dunn, North 
Carolina, by deleting Channel 276A and 
adding Channel 278C2 and for Hope 





Mills, North Carolina by deleting 
Channel 278A and adding Channel 
283A. 


Federal Communications Commission. 

Karl A. Kensinger, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

[FR Doc. 89-6949 Filed 3-23-89; 8:45 am] 
BILLING CODE 6712-01-4 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 

49 CFR Parts 390, 391, and 393 

[FHWA Docket No. MC-88-18] 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Final rule and request for 
comments. 


Summary: The FHWA is amending Parts 
390, 391, and 393 of the Federal Motor 
Carrier Safety Regulations (FMCSRs). 
This action amends the intracity zone 
exemption to make it consistent with the 
Truck and Bus Safety and Regulatory 
Reform Act of 1988 (the Act) (Title IX, 
Subtitle B, of Pub. L. 100-690, 102 Stat. 
4181). It also exempts certain foreign 
motor carriers from the provisions of 49 
CFR Part 393, Parts and Accessories 
Necessary For Safe Operation, for a 
period of 1 year from the date of 
enactment of the Act (i.e., November 18, 
1989). The Act also requires the 
Secretary to report to Congress on the 
effects of this delayed application and 
recommend “on the extent to which 
foreign motor carriers may or should 
comply with all or any of the 
requirements contained in such Part 
393.” To comply with the Congressional 
mandate, the FHWA is requesting 
comments from all interested parties 
concerning this issue. 

DATES: The effective date for Parts 390 
and 391 is April 24, 1989. The effective 
date for Part 393 is November 18, 1988. 
Written comments concerning future 
applicability of Part 393 to foreign motor 
carriers must be received on or before 
June 22, 1989. 

appress: Submit written, signed 
comments to FHWA Docket No. MC-88- 
18, Room 4232, HCC-10, Office of the 
Chief Counsel, Federal Highway 
Administration, 400 Seventh Street SW., 
Washington, DC 20590. All comments 
received will be available for 
examination at the above address from 


8:30 a.m. to 3:30 p.m. e.t., Monday 
through Friday, except legal holidays. 
Those desiring notification of receipt of 
comments must include a self- 
addressed, stamped postcard. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Thomas P. Kozlowski, Office of 
Motor Carrier Standards, (202) 366-2981, 
or Mr. Thomas P. Holian, Office of the 
Chief Counsel, (202) 366-1350, Federal 
Highway Administration, Department of 
Transportation, 400 Seventh Street SW., 
Washington, DC 20590. Office hours are 
from 7:45 a.m. to 4:15 p.m., e.t., Monday 
through Friday, except legal holidays. 


SUPPLEMENTARY INFORMATION: Section 
9102, Commercial Zone Exemption, of 
the Truck and Bus Safety and 
Regulatory Reform Act of 1988 (the Act) 
requires the Department of 
Transportation (DOT) to amend certain 
provisions contained in Parts 390, 391, 
and 393 of the Federal Motor Carrier 
Safety Regulations (FMCSRs). 

The final rule, published in the 
Federal Register on May 19, 1988 (53 FR 
18042, Docket MC-114), and effective on 
November 15, 1988, accomplished three 
things concerning “intracity zone” 
operations that the Act requires be 
revised or rescinded. They are: 

1. Rescission of the “intracity zone” 
exemption except where States have 
adopted and enforce compatible 
requirements applicable to such 
“intracity zone” operations. 

2. Initiation of a 2-year grandfather 
clause for drivers who have been 
operating under the original “intracity 
zone” exemption. 

3. A requirement that a driver be 
physically examined every two years 
and meet the physical requirements 
contained in 49 CFR 391.41. The rule 
allowed the examining physician to 
make an individual determination 
regarding four medical examination 
criteria. These items will be individually 
discussed below. 


Intracity Zone Rescission 


The final rule generally rescinded the 
“intracity zone” exemption to the 
FMCSRs. The rescission did not affect 
operations in an exempt intracity zone, 
as defined in § 390.5, if a State has 
adopted and enforces State laws and 
regulations, compatible with the 
FMCSRs applicable to such intracity 
zone operation. 

The Act precludes the exemption of 
any person or'‘commercial motor vehicle 
from the requirements of the FMCSRs, 
solely on the basis that the operations of 
such person or vehicle are entirely in a 
municipality or commercial zone 
thereof. Thus, the exception to the 
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general applicability of the FMCSRs 
($ 390.3(£)(6)) is being removed. 


Grandfather Provision 


Under the November 15 final rule, 
drivers who are not physically qualified, 
but who generally meet the physical 
qualification requirements, may 
continue to drive if they were regularly 
employed by a motor carrier as of May 
19, 1988, and their operations were 
wholly within an exempt intracity zone. 
After November 15, 1990, those drivers 
would no longer be allowed to drive 
commercial motor vehicles operated in 
interstate commerce. 

The Act requires that revisions be 
made to the grandfather clause. The 
FHWA is deleting 49 CFR 390.3(g), 
limited exceptions, and amending 49 
CFR 391.2, General exemptions, to 
conform to the provisions of section 
9102 of the Act. The amendment to 
§ 391.2 will require those previously 
exempt intracity zone drivers to be 
physically examined by a physician in 
accordance with §§ 391.41 and 391.43. 
Those drivers who do not meet the 
medical or physical requirements as of 
July 1, 1988, may continue to drive under 
the grandfather provision of the Act 
only within an exempt intracity zone. 
These drivers may continue to drive a 
commercial motor vehicle wholly within 
an intracity zone provided the 
examining physician determines during 
a subsequent examination that a 
particular condition, which would cause 
a driver to be unqualified, has not 
substantially worsened since July 1, 
1988. 

Currently, an examining physician 
may limit the certification period of any 
driver examined if the examining 
physician finds evidence that, his/her 
expert opinion, warrants reexamination 
of a particular driver before the 
minimally required 24-month period 
elapses. In an effort to minimize the 
safety risk to the general public in 
intracity zones, the Congress limited the 
grandfather opportunity to those 
instances where the particular medical 
or physical condition, which otherwise 
would cause a driver to be unqualified, 
has not worsened since July 1, 1988. The 
FHWA views this requirement as a 
continuing one and believes that an 
intracity zone driver should be found 
unqualified whenever it is determined 
the medical or physical condition that 
existed on July 1, 1988 has worsened. 
The FHWA recognizes that a person's 
medical or physical condition may 
deteriorate in a short period of time sv 
that the driver presents an increased 
and unacceptable safety risk to the 
public if allowed to continue operating a 





Federal Register / Vol. 54, No. 56 / Friday, March 24, 1989 / Rules and Regulations 


commercial motor vehicle. Thus, 
consistent with Congressional intent, the 
FHWA believes it prudent to require; as 
a minimum, an annual reassessment of a 
driver's ability to operate under this 
grandfather provision. This annual 
reassessment should, in large part, 
guarantee that the general public will 
face no greater risk than that which 
exists today. Therefore, the FHWA is 
requiring an exempt intracity driver to 
be medically recertified at least every 12 


also reminded iss 

only be made following a “ae 
medical examination as required by 49 
CFR 391.41 and 391.43. 

The Act allows any person, who was 
authorized to operate wholly within an 
exempt intracity zone throughout the 1- 
year period ending on the date of 
enactment of the Act (November 18, 
1988), to operate a commercial motor 
vehicle entirely in that zone if the 
person’s medical or physical condition 
(1) would prevent such person from 
operating a commercial motor vehicle 
under the regulations contained in Title 
49 of the Code of Federal Regulations, 
(2) existed on July:t, 1988, (3) has not 
substantially worsened, and (4) does not 
involve aleohel or drug abuse. 

As stated above, the Act allows a 
driver to drive in an exempt intracity 
zone if an otherwise disqualifying 
medical or physical condition, other 
than those which involve alcohol or drug 
abuse, existed on [uly 1, 1988, and has 
not substantially worsened. An 
examining ician may, in some 
situations, find it difficult to determine 
whether a driver’s condition existed on 
July 1, 1988. In such a case, the 
physician should base a determination 
of the driver's qualifications on 
currently available information and the 
physician’s own findings. Such findings. 
would then be used subsequently by an 
examining physician as the 
“benchmark” to make future 
determinations of whether the medical 
or physical condition has substantially 
worsened. 

The FHWA recognizes that there will 
always be a degree of difficulty when 
making a determination that a medical 
or physical condition has substantially 
worsesned since a specific date. The 
FHWA believes it would be prudent and 
in the best interests of safety when 
conducting subsequent physical 
examination on drivers permitted to 
continue to drive in “exempt intracity 
zones,” if the examining physician, has: 
as much information as possible that 
may help in making the required 
determination. To this end, the FHWA is 


requiring the driver to furnish the 
examining physician with @ copy of the 
medical findings that led to the issuance 
of the first certificate of medical 
examination which allowed the driver to 
continue to operate a commercial motor 
vehicle whoolly within an “exempt 
intracity zone” under those grandfather 
provisions. Drivers who do not provide 
this informatiom cannot be recertified to 
continue driving a motor 
vehicle wholly ' within an “exempt 
intracity zone.” 

Should the examining physician 
certify a person as eligible to drive 
within an exempt intracity zone with a 
medical or physical condition that 
would otherwise render the person 
unqualified, the following statement, or 
other statement identifying the holder as 
a grandfathered driver, must appear on 
the medical examiner's certificate: 
“medically unqualified unless driving 
within an exempt intracity zone.” 

To emphasize the intent of the Act 
and the actions taken by the FHWA, it 
should be noted that the grandfather 
provision provided by the Act and 
discussed above applies only to the 
driver medical qualification and age 
requirements of the FMCSRs. All the 
other requirements pertaining to vehicle 
standards, operation, inspection, etc. 
must be met. 


Foreign Carriers 


The rules contained im Part 393, Parts 
and Accessories Necessary For Safe 
Operations are applicable to every 
commercia! motor vehicle engaged in 
interstate or foreign commerce and 
being operated in the United States. 
Paragraph (b) of section 9102: of the Act 
requires a 1-year exemption from the 
requirements of Part 393 for a foreign 
motor carrier if (1) such carrier is or will 
be required to obtain a certificate of 
registration from the Interstate 
Commerce Commission (ICC) for 
operation of a comercial motor vehicle 
in a municipality or the intracity zone 
thereof which encompasses a border 
between the United States anda 
contiguous foreign country; (2) the State 
in which such municipality or intracity 
zone is located has in effect a law or 
regulation pertaining to commercial 
motor vehicle safety which applies to 
such carrier; and (3} such State has 
adopted and is enforcing the North 
American Commercial Vehicle Critical 
Safety Inspection Items and Out-of- 
Service Criteria established by the 
Commercial Vehicle Safety Alliance. 
This document may be purchased from 
the Commercial Vehicle Safety 
Allicance, 1620 Eye Street NW., 
Washington, DC 20006. 


BEST COPY AVAILABLE 
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It is important to note that the 
Congress has required the affected 
foreign motor carriers to meet all three 
of the prerequisites before being 
allowed the 1-year exemption from the 
provisions of Part 393 of the FMCSRs. 
Thus, it is expected that the various 
States wilh actively conduct roadside 
inspections of foreign motor carrier 
vehicles in accordance with the CVSA 
established inspection criteria. It is also 
worthy of note that the exemption 
applies only to Federal enforcement of 
safety regulations in Part 393 and no 
way are State or local enforcement 
efforts foreclosed. In view of the above, 
the FHWA is amending 49 CFR 393.1 to 
reflect the provisions set forth in the 
Act. 

The Act requires the Secretary to 
report to Congress on the effects of this 
delayed application and recommend “on 
the extent to which foreign motor 
carriers may or should comply with all 
or any of the requirements contained in 
such Part 393.” The FHWA is, therefore, 
requesting comments from all interested 
parties concerning this issue. 
Regulatory Impact 


The FHWA has determined that this 
document does not contain ¢ major rule 
under Executive Order 12291 ora 
significant regulation under the 
regulatory policies and procedures of 
the Department of Transportation. Since 
the amendments contained in this 
document, except as noted below, 
reflect statutory language mandated by 
the Truck and Bus Safety and 
Regulatory Reform Act of 1988, public 
comment on the amendments is 
impracticable and unnecessary. 
Therefore, the FHWA finds good cause 
to make the revisions final without 
notice and opportunity for comment and 
without a 30-day delay in effective date 
under the Administrative Procedure: Act 
(5 U.S.C. 553). However, to give affected 
parties adequate time to implement 
certain revisions, the amendments to 
Parts 390 and 391 will become effective 
in 30 days. Notice and opportunity for 
comment are not required under the 
regulatory policies and procedures of 
the Department of Transportation 
because it is not anticipated that such 
action could result in the receipt of 
useful information because of the 
ministeriah nature of this rulemaking 
action. However, as discussed above, 
public comment is requested on the 
issue of whether foreign motor carriers 
should be subject to the requirements 
contained in Part 393. 

It is anticipated that the economic 
impact of this rulemaking, although 
mandated by the statutory provisions 





themselves, will be minimal. Therefore, 
a full regulatory evaluation is not 
required. For this reason and under the 
criteria of the Regulatory Flexibility Act, 
the FHWA hereby certifies that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. 

A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified Agenda. 


Federalism Assessment 


This final regulation principally 
amends Parts 390, 391, and 393 of the 
FMCSRs. Nothing in this document 
directly preempts any State law or 
regulation. The FMCSRs establish 
minimum safety regulations which, at 
the current time, may be supplemented 
by the States, except for the adoption of 
inconsistent regulations. The statutory 
basis for Federal regulation of interstate 
commerce has been outlined above. The 
issues addressed in this particular final 
. Tule, which are not themselves sufficient 
to warrant the preparation of a 
Federalism Assessment, involve policies 
that have federalism implications. 
However, these issues were generally 
addressed separately in a Federalism 
Assessment in the “SUPPLEMENTARY 
INFORMATION” section of the final 
rule published in the Federal Register on 
May 19, 1988 (53 FR 18042, at 18052). 
This particular final rule limits the 
policymaking discretion of the States 
only in narrow ways, and does so only 
to achieve the national purposes of the 
Act. 


List of Subjects in 49 CFR Parts 390, 391, 
and 383 


Highway safety, Highways and roads, 
Motor carriers, Drivers, Reporting and 
recordkeeping requirements, and Motor 
vehicle safety. 

(Catalog of Federal Domestic Assistance 

Program Number 20.217, motor carrier safety) 
Issued on: March 17, 1989. 

Robert E. Farris, 

Federal Highway Administrator. 

In consideration of the foregoing, the 
FHWA is amending 49 CFR Parts 390, 
391, and 393 as follows: 


PART 390—[AMENDED] 


1. The authority citation for Part 390 
continues to read as follows: 


Authority: 49 U.S.C. App. 2503 and 2505; 49 
U.S.C. 3102 504 and 49 CFR 1.48. 


§390.3 [Amended] 

2. In § 390.3, paragraph (f)(6) is 
removed and paragraph (f)(7) is 
redesignated as (f)(6). 

3. In § 390.3, paragraphs (g) and (h) 
are removed. 


PART 391—[AMENDED] 


4. The authority citation for Part 391 
continues to read as follows: 


Authority: 49 U.S.C. App. 2505; 49 U.S.C. 
3102 and 3104; 49 CFR 1.48. 


5. In § 391.2, paragraph (d) is added 
and reads as follows: 


§ 391.2 General exemptions. 

(d) Limited exceptions for exempt 
intracity zone drivers. The provisions of 
§§ 391.11(b)(1) and 391.41 (b)(1) through 
(b)(11) do not apply to a person who: 

(1) Was otherwise qualified to operate 
and operated a commercial motor 
vehicle in a municipality or exempt 
intracity zone thereof throughout the 1- 
year period ending November 18, 1988; 

(2) Meets all the other requirements of 
this section; 

(3) Operates wholly within the exempt 
intracity zone (as defined in § 390.5); 

(4) Does not operate a vehicle used in 
the transportation of hazardous 
materials in a quantity requiring 
placarding under regulations issued by 
the Secretary under the Hazardous 
Materials Transportation Act (49 U.S.C. 
App. 1801-1813); and 

(5)(i) Was not 21 years of age on July 
1, 1988; or 

(ii) Has a medical or physical 
condition which: 

(A) Would prevent such person from 
operating a commercial motor vehicle 
under the Federal Motor Carrier Safety 
Regulations contained in this 
subchapter; 

(B) Existed on July 1, 1988, or at the 
time of the first required physical 
examination after that date; and 

(C) The examining physician has 
determined has not substantially 
worsened since July 1, 1988, or the time 
of the first required physical 
examination after that date. 

6. In § 391.43, paragraphs (c), (d), and 
(e) are redesignated as paragraphs (qd), 
(e), and (f), respectively; a new 
paragraph (c) is added; and paragraph 
(f}(3) is revised to read as follows: 


§ 391.43 Medical examination; certificate 
of physical examination. 

(c) Any driver authorized to operate a 
commercial motor vehicle within an 
exempt intracity zone pursuant to 
§ 391.2(d) shall furnish the examining 
physician with a copy of the medical 
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findings that led to the issuance of the 
first certificate of medical examination 
which allowed the driver to operate a 
commercial motor vehicle wholly within 
an exempt intracity zone. 


* * * * * 


ene 


(3) If a medical examiner determines 
the driver is qualified to drive only in an 
exempt intracity zone, the following 
statement or other statement identifying 
the holder as a grandfathered driver, 
shall appear on the medical examiner's 
certificate: “Medically unqualified 
unless driving within an exempt 
intracity zone.” 

7. In § 391.45, the introductory text 
and paragraphs (a) and (b) are revised 
to read as follows: 


$391.45 Persons who must be medically 
examined and certified. 

Except as provided in § 391.67, the 
following persons must be medically 
examined and certified in accordance 
with § 391.43 as physically qualified to 
operate a commercial motor vehicle: 

(a) Any person who has not been 
medically examined and certified as 
physically qualified to operate a 
commercial motor vehicle; 

(b)(1) Any driver who has not been 
medically examined and certified as 
qualified to operate a commercial motor 
vehicle during the preceding 24 months; 
or 

(2) Any driver authorized to operate a 
commercial motor vehicle only within 
an exempt intracity zone pursuant to 
§ 391.2(d), if such driver has not been 
medically examined and certified as 
qualified to drive in such zone during 
the preceding 12 months; and 


* * 


PART 393—[AMENDED] 


8. The authority citation for Part 393 
continues to read as follows: 


Authority: 49 U.S.C. App. 2505; 49 U.S.C. 
3102; 49 CFR 1.48. 


9. Section 393.1 is revised to read as 
follows: 


§ 393.1 Scope of the rules of this part. 

(a) General. Every employer and 
employee shall comply and be 
conversant with the requirements and 
specifications of this part. No employer 
shall operate a commercial motor 
vehicle, or cause or permit it to be 
operated, unless it is equipped in 
accordance with the requirements and 
specifications of this part. 

(b) Exception. The requirements of 
this part do not apply until November 
18, 1989, to commercial motor vehicles 
operated within the United States by . 
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motor carriers domiciled in a contiguous 
forte lees eclnnin 

1 motor carrier operating 
those vehicles is. or will be required to 
obtain a certificate of registration from 
the Interstate Commerce Commission 


vehicle:in a municipality or the intracity 
zone thereof which encompasses a 


border between the United States and a 
contiguous foreign co country; 

(2) The State.in which such 
municipality or intracity zone is located 
has in effect a law or regulation 
pertaining to commercial motor vehicle 
safety which applies to such motor 
carrier; and 

(3) Such State has adopted and is 
enforcing the North American 
Commercial Vehicle Critical Safety 
Inspection Items and Out-of-Service 
Criteria ! established by the 
Commercial Vehicle Safety Alliance. 
[FR Doc. 89-7083 Filed 3-23-89; 8:45 am] 
BILLING CODE 4910-22-m 


NATIONAL TRANSPORTATION 
SAFETY BOARD 


49 CFR Part 821 


Rules of Practice in Air Safety 
Proceedings 


AGENCY: National Transportation Safety 
Board. 
ACTION: Final rule. 


SUMMARY: By these rule changes, the 
Board is amending certain provisions to 
expand the periods of time afforded to 
parties for the filing of replies to certain 
pleadings in cases where the established 
time frame has been found to be 
unnecessarily restrictive. These 
amendments are in part responsive to 
the petition of the National 
Transportation Safety Board Bar 
Association. 

EFFECTIVE DATE: Thirty days after 
publication in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
John M. Stuhldreher, 202-382-6540, 

General Counsel, National 

Transportation Safety Board, 800 

Independence Avenue, SW., 

Washington, DC 20594. 
SUPPLEMENTARY INFORMATION: 

On November 29, 1988, the Safety 
Board issued a denial of a petition for 
rulemaking filed by the National 
Transportation Safety Board (NTSB) Bar 
Association for the reasons stated in the 
document identified as Regulatory 


1 May be purchased from the Commercial Vehicle 
Safety Alliance, 1620 Eye Street, NW., Washington, 
DC 20006. 


Docket No. 5. In that denial, the Board 
recognized that there were certain 


sections of Part 821 in which the period 
of time to file a responsive a 
unnecessarily short, 


Accordingly, the Board eryaen that it" 
would consider 

procedure to address the: ethan These 
amendments incorporate the 

to time periods that the Board has. 
identified as: unreasonably or 
unnecessarily short.. 

Specifically, the periods of time that 
the Board is expanding by these 
amendments can be found at 
§§ 821.14(c), 821.33{a){1}, and 821.50fe). 
Sectiom 821.14 deals: with motions, i.e., 
applications to the Board or to a law 
judge for am erder or ruling not 
otherwise specifically provided for in 
Part 821. The Board is expanding the 
time for the filing of an answer in 
opposition to any motior that is filed 
from 7 days. after the motion has been 
served upon the opposing party, to 15 
days. Similarly, the Board is amending 
§ 821.33{a)(1} by expanding the time for 
the filing of an answer to a motion to 
dismiss based upon the stale complaint 
rule from 7 to 15 . 

Finally, the is amending 
§ 821.50(e) by expanding the time for the 
filing of an answer to a petition for 
rehearing, reargument, reconsideration, 
or modification of any Board Order, 


. from the current 10 days after service to 


15 days after service. 

These amendments should allow 
parties a reasonable period of time 
within which to file a responsive 
pleading without the additional burden 
of see an extension of time. 

Since these amendments to Part 821 
are procedural in nature, and are a 
minor relaxation of the time for filing 
certain responsive pleadings, they do 
not require notice and public procedure. 

Under the criteria of section 605(b) of 
the Regulatory Flexibility Act, 5 U.S.C. 
605(b), the Safety Board has determined 
that these amendments will not have a 
significant economic impact on any 
entity. 


List of Subjects in 49 CFR Part 821 


Administrative procedure, 
Enforcement, Aviation safety, Time for 
filing 

a 49 CFR Part 821 of the 
Safety Board’s Rules of Practice is 
amended as follows: 


PART 821—[AMENDED] 


1. The authority citation for Part 821 
continues to read as follows: 


Authority: Title VI, Federal Aviation Act of 
1958, as amended (49 U.S.C. 1421 et seq,); and 
Independent Sefety Board Act of 1974, Pub. L. 
93-633, 88 Stat. 2166 (49 U.S.C. 1901 et seq.}, 
unless otherwise noted. 


2. Section 821.14(c) is revised to read: 


§ 821.14 Motions. 


* * * a” 


(c) Answers to motions. Except when 
a motion is made during a hearing, any 
party may file an answer in support of 
or im opposition to a motion, 
accompanied by such affidavits or other 
evidence as he desires to rely upon, 
provided that the answer is filed with 15 
days after the motion has been served 
upon him, or such other period as the 
Board or a law judge may fix. Where a 
motion is made: during a hearing, the 
answer and the ruling thereon may be 
made at the hearing, or orally or in 
writing within such time as the law 
judge may fix. 


. * * ae * 


3. Section 821.33{a)(1) is revised to 
read ((a) introductory text is 
republished); 


§ 821.33 Motion to dismiss stale 
complaint. 


* * 2 * * 


(a) In those cases where a complaint 
does not allege lack of qualification of 
the certificate holder: 


(1) The Administrator shall be 
required to show by answer filed within 
15 days of service of the motion that 
good cause existed for the delay, or that 
the imposition of a sanction is 
warranted in the public interest, 
notwithstanding the delay or the 
reasons therefor. 


* * * * * 
4. Section 821.50(e) is revised to read: 


§ 821.50 Petitions for rehearing, 
reargument, reconsideration, or 
modification of an order of the Board. 


* * * * * 


(e) Reply to petition. Within 15 days 
after the service of the petition upon an 
adverse party, he may reply thereto by 
filing a copy of the reply with the Board, 
with proof of service upon the petitioner. 


* * * * ® 

Signed at Washington, DC on this 20th day 
of March. 
James L. Kolstad, 
Acting Chairman. 
[FR Doc. 89-7082 Filed 3-23-89; 8:45 am] 
BILLING CODE 7533-01-M 





DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 


50 CFR Part 672 
[Docket No. 81132-9033] 
Groundfish of the Gulf of Alaska 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of closure. 


summary: The Director, Alaska Region, 


NMFS (Regional Director), has 
determined that the total allowable 
catch (TAC) specified for pollock in the 
Shelikof Strait District in the Gulf of 
Alaska will be reached on March 21, 
1989. The Secretary of Commerce 
(Secretary) is prohibiting further 
retention of pollock in this district from 
12:00 noon, Alaska Standard Time 
(a.s.t.), on March 21, 1989 through 
December 31, 1989. 

DATES: This notice is effective from 
12:00 noon on March 21, 19839, a.s.t., until 
midnight, a.s.t., December 31, 1989. 
ADDRESS: Comments should be 
addressed to Steven Pennoyer, Director, 
Alaska Region (Regional Director), 
National Marine Fisheries Service, P.O. 
Box 21668, Juneau, Alaska 99802. 

FOR FURTHER INFORMATION CONTACT: 
Ronald J. Berg, Fishery Management 
Biologist, NMFS, 907-586-7230. 
SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan (FMP) for 
Groundfish of the Gulf of Alaska 
governs the groundfish fishery in the 
exclusive economic zone in the Gulf of 


Alaska under the Magnuson Fishery 
Conservation and Management Act. 
Regulations implementing the FMP are 
at 50 CFR Part 672. Section 672.20{a) of 
the regulations establishes an optimum 
yield range of 116,000-800,000 metric 
tons (mt) for all groundfish species in 
the Gulf of Alaska. TACs for each target 
groundfish species and species group 
are specified annually. For 1989, TACs 
were established for each of the target 
groundfish species and species groups 
and apportioned among the regulatory 
areas and districts. 

An overall TAC for pollock equal to 
60,000 mt has been specified for the 
Central and Western Regulatory Areas, 
combined. For purposes of managing 
pollock, the Secretary adjusted the TAC 
under authority of § 672.22 of the 
regulations (see 54 FR 6524, February 13, 
1989) such that no more than 6,250 mt of 
pollock could be harvested in an area 
called Shelikof Strait. The Regional 
Director reports that 3,850 mt of pollock 
have been harvested through March 14, 
1989. Current daily catch rates by 
vessels deliverying to shoreside 
processors and by catcher/ processor 
vessels is about 400 mt per day. At this 
catch rate, the balance of the TAC will 
be harvested by 12:00 noon a.s.t., March 
21, 1989. 

Therefore, pursuant to § 672.20(c)(2), 
the Secretary is prohibiting further 
retention of pollock in Shelikof Strait 
effective 12:00 noon, a.s.t., March 21, 
1989. Any catches after that date must 
be treated as prohibited species and 
discarded at sea. 

Overharvesting the portion of the 
pollock TAC from the combined Central 
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and Western Regulatory Areas that is 
intended to be taken from the Shelikof 
Strait will result unless this notice takes 
effect promptly. NOAA therefore finds 
for good cause that prior opportunity for 
public comment on this notice is 
contrary to the public interest and its 
effective date should not be delayed. 
Public comments on the necessity for 
this action are invited for a period of 15 
days after the effective date of this 
notice. Public comments on this notice 
of closure may be submitted to the 
Regional Director at the address above 
until April 4, 1989. If written comments 
are received which oppose or protest 
this action, the Secretary will reconsider 
the necessity of this action, and, as soon 
as practicable after that reconsideration, 
will either publish in the Federal 
Register a notice of continued 
effectiveness of the adjustment, 
responding to comments received, or 
modify or rescind the adjustment. 


Classification 


This action is taken under § 672.20 is 
in compliance with Executive Order 
12291. 


List of Subjects in 50 CFR Part 672 
Fisheries, Reporting and 

recordkeeping requirements. 
Authority: 16 U.S.C. 1801, et seg. 


Joe P. Clem, 

Acting Director of Office Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 

[FR Doc. 89-7093 Filed 3-21-89; 4:19 pm] 
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Proposed Rules 


This. section of the FEDERAL REGISTER 


opportunity 
et ee 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 989 

[AMS-FV-88-106; Docket No. AO-198-A14] 
Raisins Produced From Grapes Grown 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule and referendum 
order. 


summany: This decision recommends 
further amendment of Marketing 
Agreement and Order No. 989 (7 CFR 
Part 989) covering the handling of raisins 
produced from grapes grown in 
California, and directs that a 
referendum be conducted to determine if 
California raisin producers favor the 
various amendment proposals. The 
proposals would amend provisions of 
the order concerning the Raisin 
Diversion Program, expenses for 
alternate Raisin Administrative 
Committee (Committee) representatives, 
nomination procedures for independent 
producer representatives on the 
Committee, reserve pool procedures, 
producers’ equity in reserve pools, 
handler compliance with the marketing 
order, limitations on Committee 
members’ tenure, and add authority for 
continuance referenda. These changes 
are intended to improve the operation of 
the raisin marketing order program. 


DATE: The representative period for the 
purposes of the referendum herein 
ordered is August 1, 1987, through July 
31, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Patricia A. Petrella, Marketing 
Specialist, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, Room 
2525-S, P.O. Box 96456, Washington, DC 
20090-6456; telephone: (202) 447-5697. 


SUPPLEMENTARY INFORMATION: Prior 
documents in this proceeding: Notice of 
Hearing issued July 16, 1987, and 
published in the July 21, 1987, issue of 
the Federal Register (52 FR 27369); and 
Recommended Decision issued July 21, 
1988, and published in the July 28, 1988, 
issue of the Federal Register (53 FR 
28405). 

This administrative action is governed 
by the provisions of sections 556 and 557 
of Title 5 of the United States Code and 
therefore is excluded from the 
requirements of Executive Order 12291. 


Preliminary Statement 


This proposed amendment to the 
order was formulated on the record of a 
public hearing held August 5, and 6, 
1987, at Fresno, California to consider 
the proposed further amendment of 
Marketing Agreement and Order No. 989 
(7 CFR Part 989) regulating the handling 
of raisins produced from grapes grown 
in California, hereinafter referred to 
collectively as the “order.” The hearing 
was held pursuant to the provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674 et seq.), hereinafter referred to as 
the “Act,” and the applicable rules of 
practice and procedure governing 
proceedings to formulate marketing 
agreements and marketing orders (7 CFR 
Part 900). The Notice of Hearing 
contained amendment proposals 
submitted by the Raisin Administrative 
Committee (Committee), which locally 
administers the order. Those proposals 
pertained to changing the Raisin 
Diversion Program (RDP), nomination 
procedures for independent producer 
representatives on the Committee, 
expenses for alternate Committee 
representatives, reserve pool 
procedures, and handler compliance 
with the marketing order. Mr. John D. 
Pakchoian, former chairman of the 
Committee, submitted a proposal which 
would have required that independent 
producer representatives not have an 
interest in handler operations. The 
notice also included three proposals by 
the Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture (Department), 
to limit Committee tenure, add authority 
for continuance referenda, and provide 
authority to make any necessary 
conforming changes. 

Upon the basis of evidence introduced 
at the hearing and the record thereof, 


Federal Register 
Vol. 54, No. 56 


Friday, March 24, 1989 


the Administrator of the Agricultural 
Marketing Service (AMS), on July 21, 
1987, filed with the Hearing Clerk, U.S. 
Department of Agriculture, a 
Recommended Decision containing a 
notice of the opportunity to file written 
exceptions thereto by August 29, 1988. 
Exceptions were received from Mr. 
Clyde E. Nef, Manager of the Committee, 
Ms. Karen Larsen, Program Director of 
the California Farm Bureau Federation, 
and Mr. Barry F. Kriebel, President of 
Sun-Maid Growers of California. The 
exceptions to the Recommended 
Decision are discussed in detail and 
ruled upon in this document. 

In accordance with the provisions of 
the Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 et seg.), the Administrator of 
the AMS has determined that this action 
would not have a significant economic 
impact on a substantial number of small 
entities. Small agricultural producers 
have been defined by the Small 
Business Administration (SBA) (13 CFR 
121.3) as those having average annual 
gross revenues for the last three years of 
less than $500,000. Small agricultural 
service firms, which includes handlers 
under the marketing agreement and 
order, are defined as those with gross 
annual revenues of less than $3,500,000. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Interested persons were invited to 
present evidence at the hearing on the 
probable regulatory and informational 
impact of the proposed rule on small 
businesses. The record indicates that 
most, if not all, handlers regulated under 
this program would meet the SBA 
definition of small agricultural service 
firms. Maketing orders and rules issued 
thereunder are unique in that they are 
normally brought about through group 
action of essentially small entities for 
their own benefit. Thus, both the RFA 
and the Act are compatible with respect 
to small entities. 

It is estimated that approximately 23 
handlers of California raisins are 
regulated under Marketing Order No. 
989. Almost all of the handlers of 
California raisins would be classified as 
small entities. Since handlers covered 
under Marketing Order No. 989 are 
predominately small businesses, the 
order itself is tailored to the size and 
nature of these small businesses. In 





addition, there are about 5,000 producers 
of raisins. The majority of California 
raisin producers would also be 
classified as small entities. 

The proposed amendment to the 
marketing agreement and order includes 
a provision pertaining to a production 
cap of 2.75 tons per acre for production 
units approved for participation in the 
Raisin Diversion Program (RDP). The 
RDP gives producers the means of 
voluntarily reducing the quantity of 
grapes grown for drying into raisins 
while receiving the equivalent quantity 
of raisins, represented on diversion 
certificates issued to the producers by 
the. Committee, to sell to handlers as 
though the raisins were produced in the 
current crop year. The producer receives 
raisins from the previous year’s reserve 
pool in an amount of equal to the 
acreage removed or diverted under the 
RDP multiplied by the producer's 
previous year's production in tons per 
acre. This amount is represented on the 
diversion certificate. The production cap 
is designed to prevent producers 
applying to participate in the RDP from 
reporting greater than actual raisin 
production. Since the RDP is a voluntary 
program, no producer is required to - 
participate. If a producer historically 
produces above the production cap, 
such producer could choose to produce a 
crop rather than participate in the RDP. 
This change would not adversely affect 
small entities. 

The proposed changes to allow 
reconditioned raisins in the reserve 
pools and establish an average maturity 
quality level that reserve raisins must 
meet when delivered to the Committee 
are intended to improve the quality of 
reserve pool raisins and thus improve 
producers’ returns on their equity. This 
change would not adversely affect small 
entities. 

The proposed change that would 
require the Committee to reimburse 
alternate Committee members their 
necessary expenses for attending 
Committee meetings is anticipated to 
have a positive effect on producers and 
handlers by increasing the level of 
expertise of Committee is 
additional expense would be offset - 
assessments on handlers. 
operations benefit all handlers and 
producers and it is thus appropriate to 
provide a minimum level of 
compensation to alternate members, 
who serve in the industry's general 
interest. The change would have no 
adverse affect on small entities. 

The proposal to add a late payment 

handiers 


prompt payment by handlers 
and discourage such defaults. Handlers 


would be required to pay such charges 
only if they are late in paying the 
Committee for raisins released to them 
from the reserve pool. In addition, 
prompt payment by handlers would 
ensure more timely payments to 
producers who have equity in the 
reserve pools. This change would not 
adversely affect small entities. 

The proposals pertaining to 
operations of the Committee (tenure and 
periodic referenda) would provide more 
frequent opportunity for producer voting 
on continuance of the marketing order, 
and an opportunity for broader based 
representation on the Committee. The 
change proposing that nominations for 
independent producer positions on the 
Committee be held by mail should 
increase independent producer 
participation in the nomination process. 
These changes would not adversely 
affect small entities. 

All these changes are designed to 
enhance the administration and 
functioning of the marketing agreement 
and order and would not have a 
significant economic impact on small 
businesses. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. Chapter 
35), the changes in the recordkeeping 
and reporting provisions that are 
included in the proposed amendments to 
the order will be submitted for approval 
to the Office of Management and Budget 
[OMB]. These changes are the addition 
of a mail ballot for the purposes of 
nominating independent producers and 
producers affiliated with cooperative 
marketing organizations handling less 
than 10 percent of the total raisin 
acquisitions during the preceding crop 
year to the Committee and the optional 
preparation of brief statements that 
nominees could submit to the Committee 
describing their qualifications to serve 
on the Committee. These forms could 
not be used prior to OMB approval. 


Findings and Conclusions and Rulings 
on Exceptions 

Discussions and rulings included in 
the discussions of the material issues, 
findings, and general findings of the 
Recommended Decision set forth in the 
July 28, 1988, issue of the Federal 
Register [53 FR 28405) are hereby 
approved and adopted subject to the 
following modifications and corrections: 

Based upon the exception filed by Mr. 
Nef, the findings and conclusions in 
material issue number 1 of the 
Recommended Decision, concerning 
whether a mail 
should be established for filling 
independent producer member positions 
on the Committee, are amended by 
adding the following paragraph after the 
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fifth paragraph of material issue eee 
1 to read as follows: 

The exception received from Mr. Nef 
indicated that for the purposes of 
conducting the mail balloting process, 
producers affiliated with cooperative 
marketing organizations handling less 
than 10 percent of the total raisin 
acquisitions during the preceding crop 
year should be combined with the 
independent producer category. By 
combining the two categories together 
the mail balloting process would be 
easier to administer and would save the 
Committee time and money. Mr. Nef 
indicated that the Recommended 
Decision stated that producers affiliated 
with cooperative marketing 
organizations be nominated by the same 
balloting procedure as proposed for 
independent producers. Mr. Nef 
indicated that this language could be 
interpreted as providing separate 
nominations for independent producers 
and producers affiliated with 
cooperative maketing associations 
handling less than 10 percent of total 
raisin acquisitions. However, the 
discussion and language in the 
Recommended Decision concerning 
adopting mail balloting procedures for 
such producers affiliated with 
cooperative marketing associations was 
not intended to provide for a separate 
procedure. Since it was the proponent's 
intention to combine these two 
categories together and it is consistent 
with the hearing record, this exception is 
adopted to clarify the Recommended 
Decision. However, no change to the 
proposed order language is necessary. 

Based upon the exception filed by Mr. 
Nef, the findings and conclusions in 
material issue number 3 of the 
Recommended Decision, concerning 
whether a production cap of 2.75 tons 
per acre for those producers whe apply 
for participation in the RDP should be 
implemented, are amended by adding 
the following paragraph after the third 
paragraph of material issue number 3 to 
read as follows: 

The exception received from Mr. Nef 
objected to the phrase in the ~ 
Recommended Decision that “producers 
could inflate their acreage by acquiring 
raisins from another source * * *”. Mr. 
Nef explained that producers’ acreage 
cannot be inflated since all RDP acreage 
is verified by Committee staff. 
Therefore, the reference to “acreage” 
should be changed to “production”. Mr. 
Nef’s comment has been adopted as a 
clarification to the Recommended 
Decision. 

Based upon the exception of Mr. Nef 
and the exception of Mr. Kriebel, the 
findings and conclusions in material 
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issue number 4 of the Recommended 
Decision, concerning whether handlers 
should be permitted to set aside 
reconditioned raisins to satisfy their 
reserve pool obligations and whether 
reserve pool raisins should meet an 
average maturity level, are amended by 
adding the following three paragraphs 
after the fifth paragraph of material 
issue number 4 to read as follows: 

The exception from Mr. Nef stated 
that while the statement, ‘could deliver 
packed raisins to the Committee” is 
technically correct, this statement 
should not be interpreted as giving the 
handler the option of delivering packed 
raisins or natural condition raisins. Mr. 
Nef explained that as the order has been 
interpreted, that statement gives the 
option to the Committee as to whether 
the handler delivers natural condition or 
packed raisins to the Committee. This 
view is consistent with the language of 
§ 989.66(b)(4) of the order. Therefore, the 
clarification of the Recommended 
Decision as contained in the exception 
is adopted. 

An exception received from Mr. Barry 
Kriebel opposed the amendment that 
would allow handelrs to set aside 
reconditioned raisins to satisfy their 
reserve pool obligations. Mr. Kriebel 
stated that if reconditioned raisins are 
allowed to be placed in and stored in 
the reserve pool for extended periods of 
time, the quality and integrity of the 
reserve pool could suffer and eventually 
result in economic loss to the producers 
(equity holders of reserve raisins). Mr. 
Kriebel further asserted that the 
proposal would allow an economic 
windfall to those handlers who would 
be able to substitute less valuable 
reconditioned raisins into the reserve 
pool for more valuable raisins with 
bloom remaining. 

Testimony presented at the hearing 
supported this amendment proposal and 
indicated that handlers would be 
required to deliver natural condition 
raisins to the Committee, if requested. 
Therefore, receiving handlers would be 
assured of the quality of the raisins they 
would be receiving for reserve pool 
sales. It was also testified that due to 
the superior storability of non- 
reconditioned raisins, most handlers 
who would place reconditioned raisins 
into the reserve pools would be likely to 
remove and process the reconditioned 
raisins for reserve pool sales prior to 
utilizing reserve non-reconditioned 
raisins. Such reconditioned raisins 
would be utilized by blending them with 
better quality raisins in order to bring 
the level of quality of the packed raisins 
up to consumer standards. In view of 
this comment and to provide separate 


consideration of this matter, the 
proposal regarding reconditioned 
reserve pool raisins has been designated 
as a separate issue for the purposes of 
voting in the producer referendum. 
Otherwise, for the reasons stated above, 
Mr. Kriebal’s exception is denied. 

Based upon the exception from Mr. 
Nef, the findings and conclusions in 
material issue number 4 of the 
Recommended Decision are further 
amended by adding the following two 
paragraphs after the eighth paragraph of 
material issue number 4 to read as 
follows: 

The exception filed by Mr. Nef 
disagreed with the findings that 
indicated that handlers should be 
required to set aside average incoming 
maturity raisins to meet their reserve 
pool obligation. Mr. Nef indicated that it 
was the proponent’s intent that the 
average incoming maturity level would 
only apply to reserve pool raisins that a 
handler delivered to the Committee. Mr. 
Nef stated that handlers are not 
required to set aside raisins equal to 
their average incoming maturity level to 
satisfy their reserve pool obligation. 
However, according to this proposal, the 
Committee can require handlers to 
deliver natural condition raisins of the 
average incoming maturity level of 
raisins which such handlers acquired 
during the applicable crop year. This 
would prevent poor quality raisins from 
being released to the Committee for 
sales to other handlers. It is found that 
Mr. Nef’s exception more correctly 
describes the proposed amendment and, 
therefore, his comment is adopted for 
the purpose of clarifying the 
Recommended Decision. However, no 
change to the proposed amendment is 
necessary. 

Mr. Nef's exception also indicated 
that handlers chould purchase 
additional raisins from other handlers to 
satisfy a reserve pool sale. As a 
clarification, Mr. Nef stated that 
handlers do not purchase reserve pool 
raisins from other handlers. Rather, they 
are purchased from the Committee, 
which in turn transfers raisins from one 
handler to another handler. If a handler 
believes that reserve pool raisins that 
are lower than the 50 percent Grade B or 
better maturity requirement have been 
purchased, such handler can request 
that the raisins be inspected. handlers 
are required to deliver to the Committee, 
upon request, reserve pool raisins that 
meet the minimum incoming grade and 
condition standards, except for normal 
and natural deterioration. If the reserve 
pool raisins fail inspection, they are 
returned to the transferring handler who 
is required to replace them with raisins 
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that meet the minimum grade standards. 
The exception has been adopted for the 
purpose of clarifying the Recommended 
Decision. 

Based upon the exception filed by Mr. 
Nef, the findings and conclusions in 
material issue number 5 of the 
Recommended Decision, concerning 
whether handlers should pay an interest 
and late payment charge if they fail to 
pay for reserve pool raisins purchased 
from the Committee, are amended by 
adding the following paragraph after the 
fourth paragraph of material issue 
number 5 to read as follows: 

The exception received from Mr. Nef 
indicated that there is no purchase 
agreement between the Committee and 
a handler which specifies the terms and 
conditions of reserve pool offers. Mr. 
Nef stated that the payment terms are 
included as part of the terms and 
conditions of such offers, so that when 
handlers accept the reserve tonnage 
offered to them they are subject to the 
terms of payment. However, when a 
handler accepts the terms of an offer the 
handler is entering into a purchase 
agreement, therefore, Mr. Nef's 
exception is denied. 

Based upon the exception filed by Mr. 
Nef, the findings and conclusions in 
material issue number 7 of the 
Recommended Decision, concerning 
whether a six-year tenure limit on 
Committee members’ tenure should be 
implemented, are amended by adding 
the following two paragraphs after the 
sixth paragraph of material issue 
number 7 to read as follows: 

The exception received from Mr. Nef 
asserted that testimony presented at the 
hearing indicated that there is a natural 
turnover which occurs in Committee 
representation, therefore, tenure 
requirements are not necessary. Mr. Nef 
also suggested an alternative to the 
proposal that would allow members, 
after serving a six year term, to serve as 
alternate members the next term before 
returning as a member to the Committee. 
Mr. Nef indicated that serving as an 
alternate member during this period 
would be beneficial to the individual 
and the raisin industry. As discussed 
above and supported in the hearing 
testimony, Committee tenure for 
members improves representation on 
marketing order committees by allowing 
for different perspectives and ideas and 
broader-based participation by all 
members of the regulated community in 
the administration of the marketing 
order. Based upon the hearing record, 
this is best achieved by limiting the 
Committee members to a six-year term 
of office and requiring members to not 
serve on the Committee for one full term 





as either a member or alternate. Thus, 
Mr. Nef's exception is denied. 

Mr. Nef also indicated that this 
material issue refers to “proponents” 
and that this could be confusing since in 
this issue the “proponents” are the 
Department rather than the Committee. 
However, each material issue has been 
numbered, the proponent herein 
identified, and discussed separately, 
therefore, no clarification is needed. 
Thus, Mr. Nef's exception is denied. 

An exception to material issue 
number 8 of the Recommended Decision 
was filed by Ms. Karen Larsen of the 
California Farm Bureau Federation. 
Based upon that exception, the findings 
and conclusions in material issue 
number 8 of the Recommended Decision 
concerning continuance referenda to be 
held every six years are amended by 
adding the following paragraph after the 
second paragraph of material issue 
number 8 to read as follows: 

An exception received from the 
California Farm Bureau Federation 
(CFBF) agreed with the concept of 
periodic continuance referenda but 
opposed the percentage of support 
required for continuance. The CFBF 
favors the percentage required under a 
State of California Law which requires a 
minimum of 40 percent of all the 
producers of a commodity to participate 
in a producer referendum for the 
referendum to be valid. The Federal 
marketing order for California raisins is 
authorized under the Agricultural 
Marketing Agreement Act of 1937. As 
stated above, the results of continuance 
referenda should be based upon the 
same percentage of support required in 
section 8c({8) of the Act with respect to 
producer approval of the issuance of a 
marketing order. Thus, this requirement 
is appropriate as a measure of producer 
support to continue the marketing order. 
Therefore, the exception is denied. 

Based upon an exception filed by Mr. 
Nef, the findings and conclusions in 
material issue number 8 of the 
Recommended Decision, concerning the 
implementation of tenure requirements, 
are further amended by adding the 
following paragraph after the seventh 
paragraph of material issue number 8 to 
read as follows: 

Mr. Nef indicated that this material 
issue also referred to “proponents” and 
that this could be confusing since in this 
issue the “proponents” are the 
Department rather than the Committee. 
However, each material issue has been 
numbered, the proponent herein 
identified, and discussed separately. 
Therefore, no clarification is needed. 

’ Thus, Mr. Nef’s exception is denied. 


Marketing Agreements and Orders 


Annexed hereto and made part hereof 
are the documents entitled, “Order 
Amending the Order, As Amended, 
Regulating the Handling of Raisins 
Produced From Grapes Grown in 
California” and “Marketing Agreement, 
As Further Amended, Regulating the 
Handling Of Raisins Produced From 
Grapes Grown in California.” These 
documents have been decided upon as 
the detailed and appropriate means of 
effectuating the oe conclusions. 

It is hereby ordered, That this entire 
decision, except the annexed marketing 
agreement, be published in the Federal 
Register. The regulatory provisions of 
the marketing agreement are identical 
with those contained in the order as 
hereby proposed to be amended by the 
annexed order which is published with 
the decision. 


Referendum Order 


It is hereby directed that a referendum 
be conducted in accordance with the 
procedure for the conduct of referenda 
(7 CFR 900.400 et seq.), to determine 
whether the issuance of the annexed 
order, as amended and as hereby 
proposed to be amended, regulating the 
handling of raisins produced from 
grapes grown in California, is approved 
or favored by producers, as defined 
under the terms of the order, who during 
the representative period, were engaged 
in the production of raisins in the 
aforesaid production area. 

The representative period is hereby 
determined to be August 1, 1987, through 
July 31, 1988. 

The agents of the Secretary to conduct 
such referendum are hereby designated 
to be Gary D. Olson and Richard Van 
Diest, Marketing Order Administration 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, USDA, 
1755 N. Gateway, Suite B, Fresno, 
California 93727; and Patricia A. 
Petrella, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, Agricultural 
Marketing Service, USDA, Room 2525-S, 
P.O. Box 96456, Washington, DC 20090- 
6456; telephone: (202) 447-5120. 


From Grapes Grown in 


Findings and Determinations 


The findings and determinations 
hereinafter set forth are supplementary 
and in addition to the findings and 
determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and all of 
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said previous findings and 
determinations are hereby ratified and 
affirmed, except insofar as such findings 
and determinations may be in conflict 
with the findings and determinations set 
forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended {7 
U.S.C. 602 et seq.), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
Part 900), a public hearing was held 
upon proposed amendment of the 
marketing agreement, as amended, and 
Order No. 989, as amended (7 CFR Part 
989), reguiating the handling of raisins 
produced from grapes grown in 
California. 

Upon the basis of the record it is 
found that: 


General Findings 


(1) The order, as amended, and as 
hereby further amended, and all terms 
and conditions thereof, will tend to 
effectuate the declared policy of the Act; 

(2) The order, as amended, and as 
hereby further amended, regulates the 
handling of raisins produced from 
grapes grown in the production area in 
the same manner as, and is applicable 
only to persons in the respective classes 
of commercial and industrial activity 
specified in the marketing agreement 
and order upon which hearings have 
been held; 

(3) The order, as amended, and as 
hereby further amended, is limited in its 
application to the smallest regional 
production area which is practicable, 
consistent with carrying out the 
declared policy of the Act, and the 
issuance of several orders applicable to 
subdivisions of the production area 
would not effectively carry out the 
declared policy of the Act; 

(4) There are no differences in the 
production and marketing of raisins 
produced from grapes grown in the 
production area which make necessary 
different terms and provisions 
applicable to different parts of such 
area; and 

(5) All handling of raisins produced 
from grapes grown in the production 
area is in the current of interstate or 
foreign commerce or directly burdens, 
obstructs, or affects such commerce. 


List of Subjects in 7 CFR Part 989 


California, Grapes, Marketing 
agreements and orders, Raisins. 
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Order Relative to Handling 


It is therefore ordered, that on and 
after the effective date hereof, the 
handling of raisins produced from 
grapes grown in California shall be in 
conformity to and in compliance of the 
said order, as hereby amended, as 
follows: 5 

The provisions of the proposed 
marketing agreement and order, 
amending the order, contained in the 
Recommended Decision issued by the 
Administrator on July 21, 1988, and 
published in the Federal Register (53 FR 
28411, July 28, 1988), shall be and are the 
terms and provisions of this order, 
amending the order, are set forth in full 
herein. 

1. The authority citation for 7 CFR 
Part 989 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


PART 989—RAISINS PRODUCED 
FROM GRAPES GROWN IN 
CALIFORNIA 


2. Section 989.28 is revised as follows: 


§ 989.28 Term of office. 
The term of office of all 
‘representatives serving on the 
committee shall be two years and shall 
end on April 30 of even numbered 
calendar years, but each such member 
and alternate member shall continue to 
serve until their successor is selected 
and has qualified. Beginning with the 
1990 term of office, no member shall 
serve more than three full consecutive 
terms: Provided, That members serving 
three consecutive terms could again 
become eligible to serve on the 
committee by not serving for one full 
term as either a member or alternate 
member. 
3. Section 989.29 is amended by 

revising paragraph (b)(2) and paragraph 
(b)(4) as follows: 


(b) * 

(2){i) Any producer representing 
independent producers and producers 
who are affiliated with cooperative 
marketing association(s) handling less 
than 10 percent of the total raisin 
acquisitions during the preceding crop 
year must have produced grapes which 
were made into raisins in the particular 
district for which they are nominated, to 
represent said district as a producer 
member or alternate producer member 
on the committee. In the event any such 
nominees are engaged as producers in 

-more than one district they may be a 
nominee for only one district. One or 


more producers may be nominated for 
each such producer member or alternate 
member position. 

(ii) Each such producer whose name is 
offered in nomination shall be given the 
opportunity to provide the committee a 
short statement outlining their 
qualifications and desire to represent on 
the committee independent producers or 
producers who are affiliated with 
cooperative marketing associations 
handling less than 10 percent of the total 
raisin acquisitions during the preceding 
crop year. These brief statements, 
together with a ballot and voting 
instructions, shall be mailed to all 
independent producers and producers 
who are affiliated with cooperative 
marketing associations handling less 
than 10 percent of the total raisin 
acquisitions during the preceding crop 
year of record with the committee in 
each district. The producer receiving the 
highest number of votes shall be 
designated as the first member nominee, 
the second highest shall be designated 
as the second member nominee or 
alternate member nominee, as the case 
may be, until nomirees for all member 
and alternate member positions have 
been filled. 

(iii) Each independent producer and 
producers affiliated with cooperative 
marketing association(s) handling less 
than 10 percent of the total raisin 
acquisitions during the preceding crop 
year shall cast only one vote with 
respect to each position for which 
nominations are to be made. Write-in 
candidates shall be accepted. The 
person receiving the most votes with 
respect to each position to be filled, in 
accordance with paragraph (b)(2)(ii) of 
this section, shall be the person to be 
certified to the Secretary as the 
nominee. The committee may, subject to 
the approval of the Secretary, establish 
rules and regulations to effectuate this 
section. 


* * * * = 


(4) Each vote cast shall be on behalf 
of the person voting, the person's agent, 
subsidiaries, affiliates, and 
representatives. Voting at each handler 
meeting shall be in person. The results 
of each ballot at each handler meeting 
shall be announced at that meeting. 


* * * * * 


4. Section 989.39 is revised as follows: 


§ 989.39 Compensation and expenses. 

The members and alternate members 
of the committee shall serve without 
compensation, but shall be allowed their 
necessary expenses as approved by the 
committee. 
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5. Section 989.56 is amended by 
revising paragraphs (a) and (c) as 
follows: 


§ 989.56 Raisin diversion program. 

(a) Announcement of program. On or 
before November 30 of each crop year, 
the committee shall hold a meeting to 
review production data, supply data, 
demand data, including anticipated 
demand to all potential market outlets, 
desirable carryout inventory and other 
matters relating to the quantity of 
raisins of all varietal types. When the 
committee determines that raisins exist 
in the reserve pool in excess of 
projected market needs for any varietal 
type, it may announce the amount of 
such tonnage eligible for diversion 
during the subsequent crop year. At the 
same time, the committee shall 
determine and announce to producers, 
handlers, and the cooperative 
bargaining association(s) the allowable 
harvest cost to be applicable to such 
diversion tonnage. A production cap of 
2.75 tons of raisins per acre shall be 
established for any production unit 
approved for participation in a diversion 
program. The committee, with the 
approval of the Secretary, may 
recommend at the same time that the 
diversion tonnage for that season is 
announced, a change in the production 
cap for that season's diversion program 
of less than 2.75 tons per acre for any 
production unit approved for the 
diversion program. 

(c) Issuance of diversion certificates. 
After the committee announces a raisin 
diversion program, any producer may 
divert grapes of their own production 
and receive from the committee a 
diversion certificate in accordance with 
the applicable rules and regulations. 
Such certificates may only be submitted 
by producers to handlers in accordance 
with applicable rules and regulations. 
Diversion certificates issued by the 
committee shall apply to a specific 
production unit and shall be equal to the 
creditable fruit weight, not to exceed the 
production cap established pursuant to 
paragraph (a) of this section, of such 
raisins produced on such unit during the 
prior crop year or the last prior crop 
year eligible for such diversion: 
Provided, That in the case of a 
production unit, or partial production 
unit, removed from production through 
vine removal or other means established 
by the committee, it may issue a 
diversion certificate in an amount 
greater than the creditable fruit weight 
of the raisins produced therein or the 
production cap applicable. 


a * . * © 
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6. Section 989.66 is amended by 


revising paragraphs (b)(1), (b)(4), and (d) 
as follows: 


§989.66 Reserve tonnage generally. 

(b)(1) Each handler shall hold in 
storage all reserve tonnage raisins 
acquired by such handler and all reserve 
tonnage transferred to such handler by 
the committee until such handler has 
been relieved of such responsibility by 
the committee, either by delivery to the 
committee or otherwise. Such handler 
shall store such reserve tonnage raisins 
in such manner as will maintain the 
raisins in the same condition as when 
such handler acquired them, except for 
normal and natural deterioration and 
shrinkage, and except for loss through 
fire, acts of God or other conditons 
beyond the handler'’s control. 


* * * * * 


(4) The committee may, after giving 
reasonable notice, require a handler to 
deliver to it, or to anyone designate by 
it, at such handler’s warehouse or at 
such other place as the raisins may be 
stored, part or all of the reserve tonnage 
raisins held by such handler. Reserve 
tonnage raisins delivered by any 
handler to the committee, or to any 
person designated by it, in the form of 
natural conditions raisins shall in the 
aggregate be not more than 2 percent 
less than the average maturity level of 
all raisins such handler acquired during 
the applicable crop year. The committee 
may require that such delivery consist of 
natural condition raisins with the bloom 
still visible, or it may arrange for such 
delivery to consist of packed raisins. 


* * * * * 


(d) Reserve tonnage raisins delivered 
by any handler to the committee, or to 
any person designated by it, whether in 
the form of natural condition raisins 
with the bloom still visible or packed 
raisins shall meet the applicable 
minimum grade and condition 
standards, except for normal and 
natural deterioration. The committee 
shall have the authority to require, in its 
discretion and at its expense, such 
reinspection and certification of reserve 
pool tonnage raisins as it may deem 
necessary. 


7. Section 989.67 is amended by 
revising paragraph (g) as follows: 
$989.67 Disposal of reserve raisins. 


2 * * * * 


(g)(1) The committee may, subject to 
review by the Secretary, refuse to sell 
reserve tonnage raisins for export: 


(i) To any handler who is in default on 
any previous purchase of reserve 
tonnage raisins from the committee; 

(ii) To any handler currently not in 
compliance with the provisions of a 
sales agreement covering reserve 
tonnage raisins, executed by such 
handler with the committee; or 

(iii) To any handler who signifies an 
intention to sell reserve tonnage to or 
through any person who has previously 
failed to complete a sale of reserve 
tonnage raisins to a foreign buyer and 
such raisins remain to be exported and 
remain unsold to any foreign buyer in an 
eligible export market. 

(2) Handlers who are in default of 
timely payment under any purchase 
agreement are subject to an interest and 
late payment charge(s) recommended by 
the committee and approved by the 
Secretary on the delinquent amount that 
is owned the committee. The interest 
charge shall be the current prime rate 
plus 2 percent established by the bank 
in which the committee has its 
administrative assessment funds 
deposited, on the day the amount owed 
becomes delinquent; and further, that 
such rate of interest be added to the bill 
monthly until the handler’s delinquent 
amount owed plus applicable interest 
has been paid: Provided, That the 
committee, with the approval of the 
Secretary, may recommend changes in 
the rate of interest to another rate of 
interest. When the committee 
determines to change the rate of interest 
or a late payment charge is needed, and 
such change is approved by the 
Secretary, the committee shall announce 
the change in the rate of interest or the 
rate of late payment charge through a 
mailing by the committee to handlers. 

(3) Appeals. If a determination is 
made by the committee that a handler 
has not complied with the provisions of 
this section and any actions allowed 
under this section are taken against the 
handler, such handler may request a 
hearing before an appeals subcommittee 
established by the committee. If the 
handler disagrees with the 
subcommittee’s decisions, the handler 
may request the committee to review the 
subcommittee’s decision. The committee 
may, subject to the approval of the 
Secretary, establish additional 
procedures concerning appeals. 


* * 


8. Section 989.91 is amended by 
redesignating and republishing 
paragraph (d) as paragraph (e), and 
adding a new paragraph (d) as follows: 
§989.91 Suspension or termination. 

(d) The Secretary shall conduct a 
referendum in crop year 1993-94 and 
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every six years thereafter to ascertain 
whether continuance of this amended 
subpart is favored by raisin producers. 
The Secretary may terminate the 
provisions of this amended subpart at 
the end of any crop year in which the 
Secretary has found that continuance of 
this subpart is not favored by producers, 
who during a representative period 
determined by the Secretary, have been 
engaged in the production for market of 
grapes used in the production of raisins 
in the State of California. Such 
termination shall be effective only if 
announced before July 31 of the then 
current crop year. 

(e) The provisions of the amended 
subpart shall, in any event, terminate 
whenever the provisions of the Act 
authorizing them cease to be in effect. 


Dated: March 20, 1989. 


Robert Melland, 


Deputy Assistant Secretary for Marketing 
and Inspection Services 


Marketing Agreement, as Further Amended, 
Regulating the Handling of Raisins Produced 
From Grapes Grown in California 

The parties hereto, in order to effectuate 
the declared policy of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (secs. 1-19, 48 Stat. 31, as amended; 
7 U.S.C. 601-674), and in accordance with the 
applicable rules of practice and procedure 
effective thereunder (7 CFR Part 900) desire 
to enter into this agreement further amending 
the marketing agreement regulating the 
handling of raisins produced from grapes 
grown in California; and each party hereto 
agrees that such handling shall, from the 
effective date of this marketing agreement, be 
in conformity to and in compliance with, the 
provisions of said marketing agreement as 
hereby further amended: 

The provisions of §§ 989.1 through 989.95, 
inclusive, of the order as amended and as 
further amended by the order annexed to and 
made a part of the decision of the Secretary 
of Agriculture with respect to a proposed 
marketing agreement and order regulating the 
handling of raisins produced from grapes 
grown in California, plus the following 
additional provisions shall be, and the same 
hereby are, the terms and conditions hereof; 
and the specified provisions of said annexed 
order are hereby incorporated into this 
marketing agreement as if set forth in full 
herein: 


§989.96 Counterparts 


This agreement may be executed in 
multiple counterparts and when one 
counterpart is signed by the Secretary, all 
such counterparts shall constitute, when 
taken together, one and the same instrument 
as if all signatures were contained in one 
original. 


§989.97_ Additional parties 


After the effective date hereof, any handler 
may become a party to this agreement if a 
counterpart is executed by him and delivered 
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to the Secretary. This agreement shall take 
effect as to such new contracting party at the 
time such counterpart is delivered to the 
Secretary, and the benefits, privileges, and 
immunities conferred by this agreement shall 
then be effective as to such new contracting 
part. 


§989.98 Order with marketing agreement 

Each signatory handler requests the 
Secretary to issue pursuant to the act, an 
order providing for regulating the handling of 
raisins produced from grapes grown in 
California in the same manner as is provided 
for in this agreement. 

The undersigned hereby authorizes the 
Director, or Acting Director, Fruit and 
Vegetable Division, Agricultural Marketing 
Service, U.S. Department of Agriculture, to 
correct any typographical errors which may 
have been made in this marketing agreement. 

IN WITNESS WHEREOF, the contracting 
parties, acting under the provisions of the 
Act, for the purpose and subject to the 
limitations therein contained, and not 
otherwise, have hereto set their signatures 
and seals. 


(Firm Name) 


(Mailing Address) 


(Corporate Seal; if none, so state) 


(Date of Execution) 
[FR Doc. 89-7084 Filed 3-23-89; 8:45 am] 
BILLING CODE 3410-02-M 


Farmers Home Administration 

7 CFR Parts 1807, 1890t and 1927 
Real Estate Title Clearance and Loan 
Closing 


AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The Farmers Home 
Administration (FmHA) proposes a 
revision of its Real Estate Title 
Clearance and Loan Closing regulations. 
This proposed action will: (1) Eliminate 
gender-biased language, (2) eliminate 
inconsistencies between the CFR and 
the FmHA Instruction, (3) incorporate 7 
CFR Part 1890t, “Timesaving and 
Program Improvement,” into the 
regulation, (4) renumber 7 CFR Parts 
1807 to 1927, Subpart B, (5) change the 
title of 7 CFR Part 1927 to “Federal 


1 If one of the contracting parties to this 
agreement is a corporation, my signature constitutes 
certification that I have the power granted to me by 
the Board of Directors to bind this corporation to 


the marketing agreement. 


Statute of Limitations and Title 
Clearance and Loan Closing,” (6) 
provide clarification of loan approving 
officials’ responsibilities in reviewing 
preliminary title information, (7) 
increase the deductible for liability 
coverage for attorneys, title insurance 
companies, and their employees, (8) 
eliminate certain FmHA forms and 
develop other FmHA forms, (9) 
eliminate the designation process for 
attorneys and title insurance companies, 
(10) change the requirement for 
describing notes in mortgages by 
specifying that, in most cases, only the 
note(s) for the new Loan(s) need(s) to be 
described when a subsequent loan is 
made and a subsequent mortgage is 
taken, and (11) to add a new section to 
include Administrator's exception 
authority. The purpose of this proposed 
action is to bring FmHA procedures into 
conformance with title evidence 
requirements accepted by conventional 
lending institutions and experienced 
title attorneys. Fidelity bonding 
requirements have been increased to 
$50,000. FmHA recognizes that this may 
not cover the amount of loan checks 
outstanding to an attorney/title 
company. We encourage comments 
regarding the cost effectiveness of 
increasing this protection further. 
DATES: Comments must be submitted 
May 23, 1989. 
ADDRESSES: Submit written comments, 
in duplicate, to the Office of the Chief, 
Directives and Forms Management 
Branch, Farmers Home Administration, 
USDA, Room 6348, South Building, 14th 
and Independence Avenue, SW., 
Washington, DC 20250. All comments 
received in a timely response to this 
notice will be considered and will be 
available for public inspection in the 
above office on weekdays during regular 
work hours. The collection of 
information requirements contained in 
this rule have been submitted to Office 
of Management and Budget for review 
under section 3504 (h) of the Paperwork 
Reduction Act of 1980. Public reporting 
burden for this collection of information 
is estimated to vary from five minutes to 
one hour and twenty minutes per 
response, with an average of forty two 
minutes per response including time for 
reviewing instructions, i 
existing data sources, gathering and 
completing and reviewing the collection 
of information. Send comments 

ing this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to Department of 
Agriculture, Clearance Office, OIRM, 
Room 404—-W, Washington, DC 20250; 
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and to the Office of Management and 
Budget, Paperwork Reduction Project 
(OMB# 0575-___), Washington, DC 
20250. 


FOR FURTHER INFORMATION CONTACT: 
Karen A. Savoie, Senior Loan Specialist, 
Single Family Housing Processing 
Division, Farmers Home Administration, 
USDA, Room 5338, South Agricultural 
Building, 14th and Independence 
Avenue, SW., Washington, DC 20250, 
telephone (202) 382-0099. 


SUPPLEMENTARY INFORMATION: . 
Classification 


This proposed action has been 
reviewed under USDA procedure 
established in Departmental Regulation 
1512-1, which implements Executive 
Order 12291, and has been determined 
to be “non-major” since the annual 
effect on the economy is less than $100 
million and there will be no significant 
increase in cost or price for consumers, 
individual industries; Federal, State or 
Local Government agencies; or 
geographic regions. Furthermore there 
will be no adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. This proposed action is not 
expected to substantially affect budget 
outlay or to affect more than one agency 
or to be controversial. The new result is 
expected to provide better service to 
rural communities. 

Regulatory Flexibility Act 

Vance L. Clark, Administrator of 
Farmers Home Administration, has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities 
because only the approval method of 
these entities will be altered, not the 
frequency of their use. The self- 
certification method proposed will 
increase the ease and efficiency of 
approving attorneys and title companies 
for loan closing purposes. 


Intergovernmental Consultation 


Programs Affected: These programs/ 
activities listed in the Catalog of Federal 
Domestic Assistance under Numbers: 
10.405 Farm Labor Housing Loans and 

Grants 
10.415 Rural Rental Housing Loans 
10.416 Soil and Water Loans 
10.404 Emergency Loans 
10.406 Farm Operating Loans 
10.407 Farm Ownership Loans 
10.410 Low Income Housing Loans 
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Catalog Nos. 10.405, 10.415, and 10.416 
are subject to the provisions of 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and Local officials (7 CFR Part 
3015, Subpart V, 48 FR 29112, June 24, 
1983). Catalog Nos. 10.404, 10.406, 10.407, 
10.410, and non-program loans are 
excluded from the scope of Executive 
Order 12372. 

Environmental Impact Statement 

This document has been reviewed in 
accordance with 7 CFR Part 1940, 
Subpart G, “Environmental Program.” It 
is the determination of FmHA that this 
proposed action does not constitute a 
major Federal Action significantly 
affecting the quality of the human 
environment, and in accordance with 
the National Environmental Policy Act 
of 1969, Pub. L. 91-190, an 
Environmental Impact Statement is not 
required. 

Di a 

FmHA proposes to revise and 
redesignate Part 1807 and 1890t as Part 
1927, Subpart B. Section 1927.54 
proposes to change the approving 
process of attorneys and title insurance 
companies. The Agency will no longer 
use the process where the State Director 
designates attorneys and title insurance 
companies after the requesting party 
provides evidence of fidelity and 
liability insurance coverage. The revised 
regulation allows an attorney or title 
insurance company selected by the 
applicant to self-certify to the FmHA 
official that the respective party is 
adequately covered by fidelity and 
liability insurance. Based on this 
information the approving official will 
approve the attorney or title insurance 
company before commissioning any title 
work. Section 1927.54 allows higher 
deductibles for liability policies. The 
new § 1927.91, as proposed, addresses 
when the Administrator may make an 
exception to the requirements of Part 
1927, and is written to conform with the 
exception authorities in other FmHA 
programs. 

List of Subjects 
7 CFR Parts 1807 and 1890t 

Loan programs—agriculture, Loan 
programs—housing and community 
development, Rural areas 


7 CFR Part 1927 


Loan closing agents, Loan programs— 
Agriculture, Loan programs—Housing 
and community development and 
mortgages. 

Therefore, as proposed, Chapter 
XVIII, Title 7, Code of Federal 
Regulations is amended as follows: 


PART 1807—TITLE CLEARING AND 
LOAN CLOSING 


1. Part 1807 is removed and reserved. 


PART 1890t—TIMESAVING AND 
PROGRAM IMPROVEMENT 


2. Part 1890t is removed and reserved. 


PART 1927—FEDERAL STATUTE OF 
LIMITATIONS 


3. The authority citation for Part 1927 
continues to read as follows: 


Authority: 7 USC 1989, 42 USC 1480, 5 USC 
301, 7 CFR 2.23, 7 CFR 2.70. 


4. The title of Part 1927 is being 
revised to read: “PART 1927—FEDERAL 
STATUTE OF LIMITATIONS AND 


5. Subpart B of Part 1927 is added to 
read as follows: 


Subpart B—Real Estate Titie Clearance and 

Loan Closing 

Sec. 

1927.51 General. 

1927.52-1927.53 [Reserved] 

1927.54 Borrower's attorney or title 
company. 

1927.55 Initial loans: 

1927.56 Subsequent loans and/or transfers 
with assumptions. 

1927.57-1927.61 [Reserved] 

1927.62 Voluntary conveyances. 

1927.63-1927.64 [Reserved] 

1927.65 Additional requirements in 
connection with loans to homestead 
entrymen, contract purchasers of farm 
units from the Bureau of Reclamation, 
and certain American Indians. 

1927.66 Cancellation of loan, assumption, or 
credit sale. 

1927.67-1927.89 [Reserved] 

1927.90 State supplements. 

1927.91 Exception authority. 

1927.92-1927.100 [Reserved] 


Subpart B—Real Estate Titie Clearance 
and Loan Closing. 


§ 1927.51 General. 


This subpart sets forth the authorities, 
policies, and procedures for real estate 
title clearance and closing of loans, 
asumptions and credit sales in 
connection with the following types of 
Farmers Home Administration (FmHA) 
loans: Farm Ownership (FO), Nonfarm 
Enterprise (FO-NFE), Emergency (EM), 
Operating (OL), Rural Housing (RH), 
Farm Labor Housing (LH), Rural Rental 
Housing (RRH), Rural Cooperative 
Housing (RCH), Soil and Water (SW), 
and Non Program (NP) loans. It also 
covers the title clearance requirements 
in connection with voluntary 
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conveyances. This subpart does not 
apply to quaranteed loans. 

(a) Other types of loans and 
transactions. Title clearance and closing 
for all other types of FmHA loans and 
assumptions will be handled as 
provided in the applicable program 
instructions or as provided in special 
authorizations from the National Office. 

(b) Definitions as used in this 
subpart.—{1) Approved attorney. A duly 
licensed attorney who provides title 
clearance services, closes loans, 
assumptions, credit sales and voluntary 
conveyances; and disburses funds in 
connection with FmHA loans. The 
FmHA approving official approves the 
attorney on a case-by-case basis after 
reviewing the attorney's certification. 
For the purpose of this regulation 
“approved attorney” will subsequently 
be referred to as “attorney.” 

(2) Approved title insurance company. 
A title insurance company (including its 
local representatives, employees, and 
agents) that provides title clearance 
services, closes loans, assumptions, 
credit sales, and voluntary conveyances; 
provides title insurance; and disburses 
funds in connection with FmHA loans. 
The FmHA approving official approves 
the title insurance company on a case- 
by-case basis after reviewing the title 
insurance company's certification. For 
the purpose of this regulation “approved 
title insurance company” will 
subsequently be referred to as “title 
company.” 

(3) Approving official. The FmHA 
employee who has been delegated the 
authority to approve, close, and service 
the particular kind of loan will approve 
an attorney/title company to close these 
loans. If, due to the amount of the loan 
request, the loan is approved outside the 
initiating office, the initiating office will 
approve the attorney/title company 
before forwarding the loan material to 
the loan approval official. 

(4) Borrower. The party(ies) indebted 
after the loan, assumption, or credit sale 
is closed. 

(5) Closed loan. A loan is considered 
to be closed when the mortgage is filed 
for record. 

(6) Cosigner. A party who joins in the 
execution of a promissory note or 
assumption agreement to guarantee 
repayment of the-debt. 

(7) Credit Sale. A sale in which FmHA 
provides credit to the purchaser(s) of © 
FmHA inventory property. Title 
clearance and closing of a credit sale 
are the same as for an initial loan except 
the property is conveyed by quitclaim 
deed. 

(8) Exceptions. Exceptions include but 
are not limited to recorded covenarts, 
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conditions, restrictions, reservations, 
liens, encumbrances, easements, rights- 
of-way, leases, mixeral, oil, gas and 
geothermal rights (with or without the 
right of surface entry), timber rights, 
water rights, judgments, pending court 
proceedings, probate proceedings and 
agreements which limit the title to the 
property. 

(9) FmHA. The United States of 
America acting through the Farmers 
Home Administration of the Department 
of Agriculture. 

(10) Land contract (Contract for 
Deed). This is a contract between the 
buyer and seller of land in which the 
buyer has the right to possession and 
use of the land and over a period of time 
(usually in excess of one year) makes 
periodic payments of a portion of the 
purchase price to the seller. The seller 
retains legal title to the property until 
the final payment is made, at which time 
the buyer will receive a deed to the land 
vesting fee title in the buyer. This is a 
security device whereby the seller 
finances a portion of the purchase price 
for the buyer. 

(11) Mortgage. Real estate security 
instrument; includes deed of trust and 
deed to secure debt. 

(12) Office of General Counsel (OGC). 
Refers to the United States Department 
of Agriculture (USDA) Regional 
Attorney or Attorney-in-Charge who 
provides FmHA legal counsel for loan 
making and loan servicing actions. 

(13) Program regulations. Refers to the 
FmHA Regulations for the particular 
loan program involved (e.g., 7 CFR 1944 
Subpart A for Rural Housing loans). 

(14) Quitclaim Deed. A transfer of the 
grantors’ interest in the title, without 
warranties or covenants. This type of 
deed is used by FmHA to convey title to 
purchasers of inventory property. 

(15) Seller. Individual(s) or other 
entity{ies) which are conveying 
ownership in real property to an FmHA 
applicant/buyer. 

(16) Title clearance. Examination of a 
title and its exceptions, to assure that 
the FmHA loan is legally secured and 
has the required priority. 

(17) Vendee. The buyer. 

(18) Vendor. The seller. 

(19) Voluntary conveyance. A method 
of liquidation by which title to FmHA 
security is transferred by a borrower to 
FmHA by deed in lieu of foreclosure. 

(20) Warranty deed. A deed in which 
the grantor warrants that he/she has the 
right to convey the property, that it is 
free from encumbrances, and that the 
grantor will take any further action 
necessary to perfect title. 

(c) Review by the Office of the 
General Counsel (OGC). When required 
by applicable program regulations, such 


as for multi-family housing (MFH) 
organizations or other complex cases as 
determined by the State Director, the 
State Director will request OGC to 
review the docket and issue closing 
instructions. 

(d) Costs of title clearance and 
closing of transactions. The borrower or 
the seller, or both, will be responsible 
for payment of all costs of title 
clearance and closing of the transaction 
and will arrange for payment before the 
transaction is closed. In voluntary 
conveyance cases to FmHA, these costs 
will be paid as provided in § 1955.10{g) 
of Subpert A of Part 1955 of this chapter. 
In a case involving the purchase or sale 
of real estate, the option or sales 
contract must state who will pay the 
title clearance and closing costs. These 
costs will include any costs of abstracts 
of title, land surveys, attorney’s fees, 
owner's and lender's policies of title 
insurance, obtaining curative material, 
notary fees, documentary stamps, 
recordation costs, and other expenses 
necessary to complete the transaction. 


§§ 1927.52-1927.53 [Reserved] 


§ 1927.54 Borrower's attorney or title 
company. 

(a) General. An attorney/title 
company may close FmHA real estate 
loans, provide necessary title clearance, 
and perform such other duties as are set 
forth in this subpart. An attorney/title 
company will have the responsibility for 
closing FmHA loans including 
disbursing both FmHA loan funds and 
funds provided by the borrower in 
connection with the FmHA loan. The 
borrower will select his or her attorney 
or title company. The approving official 
will approve attorneys and title 
companies on a case-by-case basis prior 
to loan closing and without 
discrimination, based on the information 
supplied by the attorney on Form FmHA 
1927-19, “Certification of Attorney,” or 
by the title company on Form FmHA 
1927-20, “Certification of Title Insurance 
Company.” FmHA will use Form FmHA 
1927-2, “Transmittal of Form FmHA 
1927--19/1927-20,” to transmit the 
appropriate form to the attorney or title 
company chosen by the applicant. 

(b) Approval of attorneys. Any 
attorney selected by an FmHA applicant 
must submit a completed Form FmHA 
1927-19 to the approving official, who 
will approve on a case-by-case basis 
any qualified attorney who is duly 
licensed to practice law in that State 
and complies with the bonding and 
insurance requirements in this section. 
Any attorney who has been debarred or 
suspended from participation in FmHA 
programs in accordance with Subpart E 
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of Part 1924 of this chapter will not be 
approved. 

(1) An attorney must have in full force 
and effect an acceptable liability 
insurance policy for errors and 
omissions in an amount of at least 
$250,000 per occurrence. This liability 
policy may have a deductible of what is 
customary in the area, but not more than 
$5,000 per claim unless prior 
authorization is obtained from the 
National Office on a state wide basis. If 
submitted to the National Office for a 
larger liability deductible, the request 
must be supported with information 
from the state bar showing what is 
customary throughout the state. 

(2) An attorney must have in full force 
and effect a fidelity type bond of at least 
$50,000 or equivalent fidelity type _ 
protection. If partners, associates or 
members of the attorney's staff have 
access to the funds in the escrow 
account, each such individual must 
either have a separate fidelity type bond 
to cover any fraudulent or dishonest act 
or such person(s) may be covered by a 
blanket fidelity bond; provided that 
$50,000 of protection is maintained for 
each individual person. 

(c) Approval of title companies. Any 
title company selected by an FmHA 
applicant must submit Form FmHA 
1927-20 to the approving official who 
will approve, on a case-by-case basis, 
any company which issues title 
insurance policies in a form acceptable 
to FmHA, is licensed to do business in 
the state, is not debarred or suspended, 
and will meet the following 
requirements: 

(1) The title company agrees, in 
writing, that it can furnish a title 
insurance binder and a mortgagee or 
joint mortgagee-owner policy of title 
insurance. 

(2) The title company certifies that it 
has the financial ability to cover losses 
resulting from errors and omissions 
made in its activities as a title company. 

(3) The title company must certify that 
it has fidelity coverage of at least 
$50,000 on each individual who will 
have access to the loan funds, or 
provide an indemnification agreement 
satisfactory to FmHA providing for 
reimbursement to FmHA for any loss 
caused by fraud or dishonesty or failure 
by the attorneys, agents or employees of 
the title company to comply with 
FmHA’s written closing instructions. 
The approving official is authorized to 
approve title companies without such 
certification if the approving official and 
OGC determine that state law imposes 
requirements which give FmHA at least 
equivalent protection. 
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(4) The title company agrees that the 
mortgagee title policy will be in a form 
acceptable-to FmHA. and will contain 
only standard types of and 
exclusions approved in advance by. the 
approving official with the advice of 
OGC. If the company issues different 
types of mortgagee title. policies the 
approving official will inform. the title 
company which types are acceptable. 

(5) The title insurance company. 
agrees that the representative who 
supervises the closing of the transaction 
will be authorized by the company to 
receive funds and‘ give receipts for the 
company’s charges. 

(d) Responsibility of approving 
official. In addition to: approving 
attorney/title companies, the approving 
official will inform ail attorney title 
companies used im connection: with 
FmHA closing of their duties and 
responsibilities: under this subpart, 
applicable state supplements,.and any 
changes or additional: requirements 


attorney/title company as needed. 

(e) Conflict of interest.. Am attorney 
who has, or whose speuse or children 
have, a financial interest-.in. the real 
estate which. will secure the FmHA debt 
cannot be involved. in the title clearance 
or loan closing process.. Financial 
interest includes having either an equity. 
or creditor interest.in any corporation, 
trust or partnership with-a financial. 
interest in.the.real estate: which will 
secure the FmHA debt: 

(f) Special provisions. Attorney/title 
companies are responsible for having: 
current knowledge of the requirements 
of state laws in connection with loan 
closing and title clearance and should. 
advise the State Director of any changes 
in state laws which necessitate.changes 
in state mortgage forms and/or state 
supplements. 


§ 1827.55 Initial ioans: 

(a) Title clearance services.—{1) 
Responsibilities of attorneys and title 
companies: Legal services: to: be 
provided to the borrower by: an 
attorney/title company im connection 
with the transaction will include: 

(i) Review of the legal description and 
title-to the security 

(ii) Issuing preliminary and:final title 
opinions or certificates of title or title 


curative material, conveyances, and 
security instruments. 

(iv) Advising the approving official 
and borrower of the nature and legal 


effect of outstanding interests: or 
exceptions such: as liens,.encumbrances,. 
leases, easements, covenants, 
conditions, restrictions; reservations, 
and rights relating to mineral, ail, gas, 
geothermal, timber, and water rights: 
(including the presence or a! of 
the-right of entry by the holder of such 
rights); prior sales:of part.of the 
ns ee probate: 

pending court actions 
affecting here real property or other 
oe exceptions or interests to 
assist in. determining: 

(A), Whether the outstanding interests 
or exceptions. affect the: value: of the 
property or its. operation, and 

(B) Which. exceptions.must be 
corrected in order for the borrowers: to 
obtain good. and. marketable title of 
record in. accordance with. prevailing 
title examination. standards, and for 
FmHA to-obtain.a. valid lien of the 
required priority.. The attorney/title 
company is expected to perform these 
services. without unnecessary. delay. 
Delay in. providing services without 
justification may be grounds for not 
approving the: attorney/title company in 
future cases. 

(v) Provide copies of these interests 
and exceptions as requested by the 
approving official. 

(2) Initial responsibility of approving 
official. The approval o' will 
furnish the attorney /title company with 
Form FmHA 1927-4, “Transmittal of 
Title Information”, alf the information 
and documents-called for therein 
(including: waivers, easements, and’ 
FmHA forms}, and any’information not 
contained in this-regulation regarding 
FmHA policies:and procedures 
applicable to the type of transaction’ 
involved. 

(b) Ordering title clearance and loan 
closing. The approving’ official will 
notify the borrower and seller; if 
applicable,.that am attorney or title 
company must be:employed to examine 
the title and perform other legal services 
in connection:with the clearance and’ 
closing of the transaction. Application 
for title examination will be made:by the 
borrower to: an-attorney or title 
company. Application for mortgage title 
insurance. will be:on:a form: which has 
been approved. by the approving official. 
The mortgagee policy will be for at least 
the amount of the:ioan.. The United: 
States:of America will be named as the 
mortgagee insured: Attorney services: 
may be requested im the form of FmHA 
Guide Letter No. 1927-1. 

(c) Examination of title:-—{1): oe of 
search. The attomey/title company. will 
deterntine: 

(i) AH’ ownerfs)} of record of the: real: 
property, 
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(ii) Whether there. are any outstanding 
mortgages, liens, judgments or pending 
suits in Federal or State courts (as 
disclosed! by’a lis pendens-or other 
similar notice of a: pending lawsuit), 

(iii) Whether there are outstanding 
Federal or State tax claims (including 
taxes which under state law may’ 
become a lien superior to a previously 
attaching mortgage:lien), 

(iv) Whether outstanding bankruptcy, 
insolvency;.or probate proceedings 
involving any part of the property; 
whether already owned by the 
borrower, or to be acquired by 
assumption or with loan funds, or 
involving the borrower or the seller 
exist, 

(v) If a water right is to be included in 
the security for the loan. The attorney/: 
title company must attach a full legal 
description of the water right. 

(vi) If wetlands easements or other 
conservation.easements have: been: 
placed on the property. 

(vii). If there are any liens or recorded 
claims which would prevent FmHA from. 
obtaining an enforceable mortgage lien. 
of the.required priority on: the security. 
property. 

Title examination will include 
searches of the records, or certificates. 
from the clerks of.the-appropriate State 
courts, Federal Bankruptcy courts and. 
United States district. courts, for. the 
period determined necessary by local. 
custom, to issue a title opinion.or title 
insurance policy. 

(2) Preliminary. title opinion or title 
insurance binder. (i).1f the services of an: 
attorney. are used the: preliminary title: 
opinion will be issued to the approving 
official on form FmHA.1927-9, 
“Preliminary. Title Opinion.” If that ferm: 
is not legally sufficient in a particular 
state an OGC approved state: form will 
be used. 

(ii) When: title insurance is: to be 
obtained, the approving officiel will: be 
furnished. with a title insurance binder 
disclosing any: defects:in: and: 
encumbrances against the title, the 
conditions to be met to make: the title 
insurable, and the-curative or other 
actions to be takem before:closing of the 
transaction.. The binder must include a 
commitment to)issue:a mortgagee title 
policy im am amount at least equal the 
amount:of the loan. In: the case of an 
assumption without a. subsequent loan, 
the existing policy may be continued if 
the coverage meets: or exceeds the 
assumptiorm balance: and the titie 
company agrees in writing to.extend 
coverage in full force:and effect. 

(d) Approving official’s 
responsibilities after receipt: of 
preliminary title opinion or title 
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insurance binder. (1) Upon receipt of the 
insurance title opinon or title 

insurance binder, the approving official 
will 

(i) Check the opinion or binder 
carefully. If any required information is 
omitted, or if the standard form of 
opinion or binder is amended, the 
approving official will return it for 
completion or correction. If the 
attorney/title company is unable or 
unwillings to comply, the approving 
official will send the opinion or binder 
with a full explanation to OGC through 
the State Director for advice. 

(ii) Check the legal description of the 
land, rights, rights-of-way, easements, 
and other security involved, to 
determine that the description covers all 
of the property rights intended to be 
taken as security. 

(iii) Review all exceptions to title 
shown in the preliminary title opinion or 
title insurance binder. The approving 
official will determine which exceptions 
must be modified, eliminated or waived, 
or whether an agreement with prior 
lienholders is necessary or advisable to 
protect FmHA’'s interests. If prior 
encumbrance(s) will remain, the 
approving official should obtain and 
review a copy of each to insure that its 
terms are acceptable to FmHA. If an 
option or sales contract which lists 

acceptable exceptions is involved, the 
approving official will determine 
whether the exceptions in the 
preliminary title opinion or title 
insurance binder are the same as those 
in the option or sales contract and 
inform the applicant of discrepancies. If 
the approving official has any doubt as 
to the acceptability or effect of any 
exception, the applicant will be 
requested to obtain a clarification. The 
appro official will consult with the 
sacs company and/or the State 
Director when necessary to determine 
the acceptability of any exception. 

(2) The approving official may arrange 
e closing if he/she determines that the 
exceptions shown in the preliminary 
title opinion or title insurance binder 
will not adversely affect the suitability, 
security value or successful operation of 
the property, and one of the following 
conditions exists: 

(i) The applicant accepts title subject 
to the exceptions and the exceptions are 
waived on Form 1927-15, “Loan Closing 
Instructions,” 

(ii) The attorney/title company 
advises that any defects that cannot be 
waived can be corrected or eliminated 
at or before closing. 

(3) If the approving official is unable 
to make the determinations required in 
§ 1927.55(d) (2), or the effect of certain 
exceptions on the title, suitability, 


security value, or successful operation 
of the property is not clear, and if such 
exceptions cannot be corrected or 
eliminated without undue expense, the 
approving official will forward the 

pre aay title opinion or title 
insurance binder to the State Director 
together with comments regarding the 
objectionable features and copies of the 
exceptions when needed. 

(i) If, with the advice of OGC, the 
State Director determines that the 
exceptions will not adversely affect the 
title to the property or its suitability, 
security value, or successful operation, 
the State Director will advise the 
approving official. The approving 
official will then arrange for closing. 

(ii) If the State Director, with the 
advice of OGC, finds that these 
execptions will adversely affect the title 
to the property, its suitability, security 
value, or successful operation, the State 
Director may waive them conditionally 
and instruct the approving official as to 
how the conditions may be met. 

(4) The approving official will make 
sure that all requirements of Subpart I of 
Part 1940 of this chapter have been met 
before the loan is closed. 

(5) In arranging for loan closing, the 
approving official will send Form FmHA 
1927-15 to attorney/title company and 
at the same time send written 
notification of loan closing to applicant. 
For Single Family Housing Loans Form 
FmHA 1927-16, “Notification of Loan 
Closing,” will be used to notify the 
applicant. 

(e) Preparation of deeds. The 
attorney/title company will prepare, 
complete, or approve deeds necessary 
for title clearance and closing of the 
transaction. FmHA forms will be used 
whenever possible. 

(1) Types of estates for married 
borrowers-joint tenancy, entirety, or 
other. If the borrowers are married, 
FmHA prefers, but will not require, that 
title to the real estate will be held in 
such a way that, upon the death of a 
borrower, it will pass to the surviving 
spouse by law to prevent the real estate 
from being tied up in probate 
proceedings. Title may be held in any 
manner that permits obtaining the 
required mortgage. 

(2) Deeds will be prepared as follows: 
(i) Conveyances of title to borrowers by 
parties other than FmHA will be by 
general warranty deed. If a general 
warranty deed cannot be obtained, a 
special warranty deed, quitclaim deed, 
or grant deed may be used if the entity 
providing title clearance (attorney/title 
company) determines that the deed used 
will vest in the borrower a good and 
marketable title of record. All 
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conveyances by FmHA will be by 
quitclaim deed. 

(ii) The deed to the security property 
will show the exceptions to which the 
title is subject and should, where 
customary, contain a tie-in description 
showing that it covers the same land or 
part of the same land as that designated 
or described in another deed or 
mortgage described specifically by date, 
parties, and recording data. 

(iii) Each deed should recite legal 
consideration. 

(f) Preparation of mortgages. The 
attorney/title company will insure that 
all mortgages are properly prepared, 
completed, executed, and filed for 
record. Where applicable, the mortgages 
should recite that it is a purchase money 
mortgage. The following requirements 
will be observed in preparing FmHA 
mortgages: 

(1) Real estate mortgage forms. FmHA 
mortgage forms will be used in all cases 
and other FmHA Forms will be used 
whenver possible. Form FmHA 1927-1 
(State), “Real Estate Mortgage or Deed 
of Trust For ” will be used for 
all insured and direct loans other than 
rural housing and will be prepared and 
distributed in accordance with state 
instructions. Form FmHA 1927-7 (State), 
“Real Estate Deed of Trust for 

” will be used for all rural 
housing loans and will be prepared and 
distributed in accordance with state 
instructions. When a loan is made to a 
homestead entryman or to a contract 
purchaser of a farm unit from the Bureau 
of Reclamation, a rider to Form FmHA 
1927-1 (state) will be used per state 
instruction. 

(2) Number of copies. (i) The original 
recorded mortgage is to be retained in 
the borrower's case file unless the 
original mortgage is retained by the 
recorder, and a conformed copy will be 
provided to the borrower. 

(ii) When the original is to be retained 
by the recorder, an original and two 
conformed copies will be prepared. One 
conformed copy will be retained in the 
borrower's case file and one conformed 
copy will be provided to the borrower. 

(iii) Extra copies of mortgages may be 
needed in individual cases in some 
participation loans, loans on 
reclamation projects, when security is 
taken on trust or restricted property 
involving loans to Amevican Indians, 
and other similar situations. 

(iv) The attorney/title company will 
distribute copies to appropriate parties 
at loan closing or as soon as possible 
thereafter. 

(3) Persons required to execute 
mortgage. The mortgage will be 
executed by the borrower and all other 
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persons having an interest in the real 
property being mortgaged whose 
execution is-necessary for FmFIA to 
have the required lien priority (for 
example, # spouse’s right of dower or 
curtesy), so that, in the event of default; 
the mortgage will be enforceable against 
all such interests. Persons signing the 
promissory note and the mortgage will 
use exactly the same-names which 
appear on the title. 

(i) When the applicant isa 
corporation or cooperative, the mortgage 
will be executed by the authorized: 
officers om behalf of the corporation or 
cooperative. Authorization must be 
granted to the officers by either: 

(A) The Articles of Incorporation and 
By-Laws or 

(B) A.duly adopted resolution of the 
board of directors authorizing such 
execution and indicating which officers 
are authorized. to: execute the loan 
documents on behalf of the corporation/ 
cooperative, unless applicable FmHA: 
instruction or state law prohibits. The 
resolution must bear the certification of 
the corporation/ cooperative secretary 
that it was. duly adopted: and not 
revoked and have the: corporate seal 
affixed te be acceptable. When 
shareholder approval is:necessary the 
resolution must recite that. shareholder 
approval has been obtained. 

(ii) When the applicant is.a 
partnership, the mortgage must be 
executed by the partners required by the 
partnership agreement to execute loan 
documents on its behalf. 

(iii) When the applicant is a trust, the 
requirements of the trust.agreement and 
state law shall control as to who is 
authorized to execute the loan 
documents. 

(4) Date of Execution. The mortgage 
will be dated and executed on the same 
date as the promissory note. If 
necessary, the mortgage may be done on 
a different date provided it is not 
executed before the date of the note or 
after the date of closing. 

(5) Title exceptions. The mortgage will 
specifically describe all exceptions it 
will be subject to, if customary under 


local practice or required by state law or 


state instruction. The exceptions will 
normally be-shown as part of or 
immediately following the legal 
description of the land and’ must be the 
same as shown on the final title opinion 
or mortgagee policy of title insurance. In 
cases where specific description of each 
exception to title is not customary or 
required, these exceptions may be 
described by use of a general statement 
similar to the following (unless 
inconsistent with applicable State law): 
“Subject, however, to-all outstanding 
covenants, conditions, restrictions, 


reservations, liens, encumbrances, 
easements, rights of way, leases, 
mineral, oil, gas and geothermal rights 
(with or without the right of surface 
entry), timber rights, water rights, 
judgments, pending court proceedings, 
probate proceedings and agreements 
which limit the title to the property.” 

(6) Releasing or retaining existing. 
mortgages in refinancing cases: When 
there is an outstanding FmHA real 
estate mortgage against the property 
and the loan secured by the mortgage is 
being refinanced with the current loan, 
the mortgage for the outstanding loan 
will be superseded and will be released 
at the time of loan closing; unless it is 
necessary under state law to keep the 
existing mortgage-in effect to retain a 
valid lien of the same priority for the 
obligation being refinanced. 

(7) Describing notes in mortgages. In 
most cases only the note(s) for the new 
loan(s) needs. to be described’ when a 
subsequent loan is made anda 
subsequent mortgage is taken. The 
note(s)} for any unpaid: loan(s) secured 
by real estate: will not be described in 
the mortgage unless: the approving 
official determines. it is necessary to do 
so to protect the government's interest, 
when: 

(i) The description of the: unpaid prior 
secured note(s),in the mortgage being 
taken would result in a higher title 
insurance premium for the new 
mortgage. 

(ii) State law requires. that all original: 
notes be presented when filing a 
security instrument. A State Instruction 
should reflect.this exception when 
applicable. 

(8) Determining due date of final 
installments.. The “Due Date. of Final 
Installment,” as shown in. the.mortgage, 
is determined by adding:the number of 
years over which the loan is:payable to 
the date of the promissory note: for 
example, if the note is dated March.30, 
1987, and the final. payment is due and 
payable 20 years from that date, the 
“Due Date of Final Installment” is 
March 30, 2007. 

(9) Alteration of mortgage form. A 
mortgage form.may be altered pursuant 
to a state instruction having prior 
approval of the National Office, or in a 
special case, to comply with the terms of 
loan approval prescribed in accordance 
with program instructions. No other 
alterations in the printed: mortgage 
forms will be made without prior 
approval of the National Office. 

(10) Special requirements imposed by 
program instructions. Some program 
instructions require that the mortgage 
forms be modified. In such cases, either 
OGC or the approving official will 
modify the FmHA mortgage form as 
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specified. The attorney/title company. 
will.make sure that. the modification has 
been made prior to execution of the 
mortgage. 

(11) Mortgages on leasehold estates 
and land purchase contracts: When:the 
FmHA security interest is a. leasehold: 
estate, unless state law or state. 
instruction otherwise provides,,the: Form 
FmHA 1927-1. (State), or Form FmHA. 
1927-7 (State) will. be modified 
substantially as follows: 

(i), In the space: provided: on: the: 
mortgage for the description of the real’ 
property security, the:leasehold:estate 
and the land: covered: by the: lease 
should be described. The following 
language should be-used: “All of 
borrower's right, title and interest in and 
to a leasehold estate for am original term 
of __ years, commencing om 19 
—, created:and  estblished by and 
between as lessor and 
owner and:___.___ as lessee, 
including any extensions and renewals 
thereof, a copy of which lease was 
recorded/filed in book __, page —, 
as instrumented number in the 
Office of the (e.g.,. County Clerk), for the 
aforesaid county and state:and covering 
the following real property: 

(ii) Immediately preceding: the 
covenant starting with the words: 
“should default,” the following covenant 
will be added: “{ ) Borrower covenants 
and agrees to pay when due all rents 
and any and all other charges required 
by said lease, to comply with all‘ other 
requirements of said’ lease, and'not to 
surrender or relinquish, without the 
government's prior written consent, any 
of borrower's right, title or interest'in or 
to said leasehold estate or under said 
lease while this mortgage remains of 
record.” 

(12} Mortgages on land purchase 
contract. When the FmHA security 
interest is on a borrower's interest ina 
land purchase contract, OGC will 
provide language to be used to modify 
the Form Form 1927-1 (State) or FmHA 
FmHA 1927-7 (State). 

(g) Preparation of the promissory 
note. The attorney/title company will 
make sure that the promissory note (or 
assumption agreement) is properly 
completed and executed. The approving, 
official will determine who is to-execute 
the promissory note, including cosigners 
if necessary, in accordance with 
program instructions and provide the 
attorney/title company with the names. 
of these individuals. If the applicant is.a 
corporation, partnership, or trust, the 
approving official will provide the: 
name(s} and title(s) of the individuals) 
executing the: promissory note on behalf 
of the entity. Any other signatures on 
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the note (or assumption agreement) 
needed to insure the required security, 
as provided in state instructions, will be 
obtained. Persons having a disability of 
minority or mental incompetency, or 
noncitizens (or persons who have not 
been legally admitted for residency in 
the U.S., its territories, or possessions) 
in an FO case, are not to execute the 
promissory note. The date shown on the 
note will be the date it is executed by 
the borrower which may not be later 
than the date of the mortgage. 

(h) Preparation of protective 
instruments. The attorney/title company 
will properly prepare, complete, and/or 
approve releases and curative 
documents necessary for title clearance 
and closing, in recordable form and 
record them if required. 

(1) Prior lienholder's agreement. If 
any liens (other than tax liens to local 
governmental authorities), 
encumbrances or security agreements 
(hereafter called “liens”) with priority 
over FmHA’s mortgage will remain 
against the real property securing the 
loan{s), the lienholders must execute, in 
recordable form, agreements containing 
all of the following provisions: 

(i) The prior lienholder shall agree not 
to declare the lien in default or 
accelerate the indebtedness secured by 
the prior lien for a specific period of 
time after notice to FmHA. The 
agreement should: 

(A) Provide that the specified period 
of time will not commence until the 
lienholder gives written notice of the 
borrower's default and the prior 
lienholder’s intention to accelerate the 
indebtedness to the FmHA office 
servicing the loan, 

(B) Include the address of the FmHA 
servicing office, 

(C) Give FmHA the option to cure any 
monetary default by paying the amount 
of the borrower's delinquent payments 
to the prior lienholder, and 

(D) Provide that the prior lienholder 
will not declare the lien in default for 
any nonmonetary reason if FmHA 
commences liquidation proceedings 
against the property and thereafter 
acquires the property. 

(ii) When the prior lien secures future 
advances, including the lienholder’s 
costs for borrower liquidation or 
bankruptcy, which under state law have 
priority over the mortgage being taken 
(or a FmHA mortgage already held), the 
prior lienholder shall agree not to make 
advances for purposes other than taxes, 
insurance or payments on other prior 
liens without written consent of the 
State Director. 

(iii) The prior lienholder shall consent 
to FmHA making (or transferring) the 
loan and taking (or retaining) the related 


mortgage if the prior lien instrument 
prohibits a loan or mortgage (or 
transfer) without the prior lienholder’s 
consent. 

(iv) The prior lienholder shall consent 
to FmHA transferring the property 
subject to the prior lien after FmHA has 
obtained title to the property either by 
foreclosure or voluntary conveyance if 
the prior lien instrument prohibits such 
transfer without the prior lienholder’s 
consent. 

(2) Notice of foreclosure agreements. 
These agreements will be obtained only 
when required by a state supplement. 
As a precautionary measure, the state 
supplement will require notice 
agreements when OGC determines that 
state law permits junior liens of private 
parties to be extinguished by foreclosure 
of a prior lien without the junior 
lienholder being made parties or being 
actual notice. The state supplement will 
specify the number of days within which 
notice of foreclosure is required by the 
agreement. 

(3) Leaseholds. When the FmHA 
security interest is on a leasehold, the 
approving official must review the lease 
to make sure that it meets the security 
and duration requirements of the 
program instructions. If not, it will be 
necessary for the landlord and tenant to 
amend the lease to meet these 
requirements at closing. 

(4) Agreement by holder of vendor's 
interest under land contract. If the 
buyer's interest in the security property 
is that of a buyer under a land contract, 
it will be necessary for the seller 
(vendor) to execute, in recordable form, 
an agreement containing all of the 
following provisions: 

(i) The vendor shall agree not to sell 
or voluntarily transfer the vendor's 
interest under the land contract without 
the prior written consent of the FmHA 
State Director. 

(ii) The vendor shall agree not to 
encumber or cause any liens to be levied 
against the property. 

(iii) The vendor shall agree not to 
commence or take any action to 
accelerate, forfeit or foreclose the 
buyer's interest in the security property 
until a specified period of time after 
notifying the State Director of intent to 
do so. This period of time will be ninety 
(90) days unless a state supplement 
otherwise provides. The agreement shall 
give FmHA the option to cure any 
monetary default by paying the amount 
of the buyer’s delinquent payments to 
the vendor. 

(iv) The vendor shall consent to 
FmHA making the loan and taking a 
security interest in the borrower's 
interest under the land contract as 
security for the FmHA loan. 
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(v) The vendor shall agree not to take 
any actions to foreclose or forfeit the 
interest of the buyer under the land 
contract because FmHA has acquired 
the buyer's interest under the land 
contact by foreclosure or voluntary 
conveyance or because FmHA has 
subsequently sold or assigned the 
buyer's interest to a third party who will 
assume the buyer's obligations under 
the land contract. 

(vi) When FmHA acquires a buyer's 
interest under a land contract by 
voluntary conveyance or foreclosure, 
FmHA will not be deemed to have 
assumed any of the buyer’s obligations 
under the contract, provided that the 
failure of FmHA to perform any such 
obligations while it holds the buyer's 
interest is a ground to commence an 
action to terminate the land contract. 

(5) Form of agreement. The form of 
prior lienholder’s agreement, 
forbearance agreement, notice of 
foreclosure or assignment, and 
agreement by holder of vendor’s interest 
under land contract will be prescribed in 
a State Supplement with the 
concurrence of OGC. When only 
forbearance agreements are needed, 
they will be obtained on form FmHA 
1927-8, “Agreement with Prior 
Lienholder,” or, if that form is not legally 
satisfactory, on a state form having the 
same title. When only notice of 
foreclosure or assignment are required, 
a separate form for this purpose will be 
used. When both forbearance 
agreements and notices of foreclosure or 
assignment are required, Form FmHA 
1927-8 may be amended in order to 
serve both purposes, a substitute state 
form may be used for both purposes, or 
Form FmHA 1927-8 may be used and 
the notice agreement obtained on a 
separate state form. 

(6) Executing, acknowledging, and 
recording. When an agreement is 
required by paragraphs (h)(1), (h)(2). 
(h)(3), or (h)(4) of this section, the 
attorney/title company will determine at 
the time of closing that the agreement is 
properly completed, executed, sealed, 
witnessed, acknowledged, and recorded 
as required by state law or state 
instruction. 

(i) Closing the transaction. The 
attorney/title company will cooperate 
with the approving official, the borrower 
and the seller, and other necessary 
parties to arrange the time and place of 
closing. The attorney/title company will 
make sure that FmHA obtains a valid 
mortgage lien on the property of the 
priority required by FmHA, subject only 
to any defects and exceptions approved 
by the approving official or State 
Director. 
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(1) Attending loan closing. FmHA 
‘personnel! will not attend loan closings 
for which an attorney/title company is 
responsible unless authorized by the 
State Director on an individual basis. 

(2) Disbursement of loan funds. When 
the attorney/title company indicates 
that the conditions necessary to close 
the loan have been met, loan funds will 
be forwarded to the attorney/title 
company. Loan funds will not be 
disbursed prior to filing of the mortgage 
for record; however, when necessary, 
Joan funds maybe placed in escrow 
before the mortgage is filed for record 
and disbursed after it is filed. No 
development funds will be kept in 
escrow by the attorney/title company 
after Joan closing. Loan funds for the 
payment of a lien may be disbursed only 
upon receipt of a discharge, satisfaction, 
or release (or assignment where 
necessary to protect the interests of 
FmHA). After the mortgage is filed for 
record, funds may be disbursed to a 
reputable institutional or government 
lienholder in exchange for the 
lienholder's written agreement to deliver 
the instrument upon receipt of a 
specified sum. 

(3) Title examination and liens or 
claims against borrowers. The attorney/ 
title company will examine the title for 
liens against the property and claims 
against the borrower from the terminal 
date of the preliminary title examination 
up to and including the time of recording 
the current mortgage. If there are no 
entries of record during the period, 
except the documents required in 
connection with title clearance and any 
partial release(s) or subordination(s) 
previously approved by FmHA, the 
transaction may be closed. If there are 
other entries of record during this 
period, the transaction will not be 
closed until these entries have been 
cleared of record or administratively 
approved. The attorney/title company 
will advise the approving official of the 
nature of such intervening instruments 
(including, if possible, providing a copy 
of the recorded instrument creating the 
exception on request of the approving 
official), the legal method by which they 
may be eliminated, and the effect they 
may have on obtaining a valid mortgage 
of the priority required. 

(4) Taxes and assessments. The 
attorney/title company will ascertain 
that all taxes and assessments against 
the property which are due and payable 
are paid at or before the time of closing 
of the transaction. If the seller and the 
borrower have agreed to prorate any 
taxes or assessment which are not yet 
due and payable for the year in which 
the closing of the transaction takes 


place, the seller's proportionate share of 
the taxes and assessments will be 
deducted from the proceeds to be paid 
to seller at closing and will be credited 
to the amount required to be paid by 
borrower at closing. Certificates or 
receipts should be produced from the 
taxing authorities to show that taxes or 
assessments which are due and payable 
have been paid and, if possible, the 
certificates or receipts, or copies, will be 
kept in the borrower's County Office or 
District Office case file. Appropriate 
prorations as agreed upon between the 
borrower and seller may also be made 
from taxes paid by the seller which are 
applicable to a period after the closing 
date, common area maintenance fees, 
prepaid rentals, insurance (unless the 
borrower is to obtain a new policy of 
insurance) and growing crops. 

(5) Affidavit regarding work of 
improvement.—{i) Execution by 
borrower. The attorney/title company 
will require that a Form FmHA 1927-5, 
“Affidavit Regarding Work of 
Improvement,” be completed and 
executed (including acknowledgement) 
when a loan is being made to a 
borrower who already owns the real 
estate to be mortgaged. This affidavit 
will be executed by the borrower at 
closing. 

(ii) Execution by seller. The attorney/ 
title company will require that a form 
FmHA 1927-5 be completed and 
executed (including acknowledgement) 
by the seller when the FmHA is making 
a loan to a borrower to enable the 
borrower to acquire the property 
(including transfers). This affidavit will 
be executed by the seller at closing. 

(iii) Legal insufficiency of affidavit 
form. If Form FmHA 1927-5 is not 
legally sufficient in a particular state, a 
state form approved by OGC will be 
used. 

(iv) Recording. The affidavit will not 
be recorded unless the attorney/title 
company deems it necessary and state 
law permits. 

(v) Delay in closing. The loan will not 
be closed if, at the loan closing, the 
seller (in a sale transaction) or the 
borrower (in a nonpurchase money loan 
situation) indicates that construction, 
repair or remodeling has been 
commenced or completed on the 
property, or related materials or services 
have been delivered to or performed on 
the property within the time limit 
specified in the affidavit, unless a state 
instruction otherwise provides. The 
attorney/title company will notify the 
approving official, who will determine if 
the work of improvement will result in a 
lien prior to the FmHA lien. The State 
Director will, with the advice and 
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concurrence of OGC, provide in a state 
instruction the period of time to be used 
in completing the affidavit. 

(6) Proper completion of deeds, 
promissory notes, mortgages and 
curative instruments. The attorney/title 
company will determine that deeds, 
promissory notes, mortgages, releases, 
and other curative instruments are 
properly completed (sealed and 
witnessed if required by state law) and, 
if necessary, acknowledged and filed for 
record at the proper time. 

(7) Assignment of future income. If 
Form FmHA 443-16, “Assignment of 
Income from Real Estate Security,” is 
required in a particular case, the 
approving official will prepare the form 
and have it available for execution by 
the borrower when the transaction 
closes. The attorney/title company will 
see that the form is properly completed, 
executed (sealed and witnessed if 
required by state law), and 
acknowledged by the borrower. 

(8) Return of completed documents to 
approving official after loan closing. 
Within 15 days after loan closing, the 
attorney/title company will return 
completed and executed copies of Form 
FmHA 1927-17, “Loan Closing 
Statement,” the promissory note, all 
other documents required for loan 
closing (except the mortgage), and the 
final title opinion or policy of title 
insurance to the approving official. If the 
recorded mortgage will be returned to 
the attorney/title company after 
reording, then the recorded mortgage 
should be sent to the approving official 
as soon as it is received by the attorney/ 
title company. 

(9) Final opinion or mortgage title 
policy. As soon as possible after the 
transaction has been closed: 

(i) Final Opinion. The attorney will 
issue a final opinion to FmHA and the 
borrower on Form FmHA 1927-10, 
“Final Title Opinion.” If that form is not 
legally sufficient in a particular state, a 
state form approved by OGC may be 
used. Issuance of the final opinion 
should not be held up pending the return 
of recorded instruments. If it is not 
possible for the final title opinion to 
show the book and page of recordation 
of the FmHA security instrument, the 
words “and is recorded” in paragraph II 
B of Form FmHA 1927-10 may be 
deleted and the following blank space 
completed to show the filing office and 
the filing instrument number if available. 
Attached to the final opinion will be 
required documents then available, 
including any which the approving 
official has furnished to the attorney 
which were not previcusly returned. The 
attorney will ensure that all recorded 
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instruments are forwarded or delivered, 
to the proper parties after recording. The 
certification of title will be forwarded 
for a voluntary conveyance. 

(ii) Mortgagee title policy. The title 
company will send or deliver the 
mortgagee title policy, with the United 
States listed as mortgage holder, to the 
approving official. The policy will be 


subject only to standard exceptions and - 


those outstanding encumbrances, 
exceptions, reservations and other 
defects approved by the approving 
official. If an owner's policy of title 
insurance is requested, the title 
company will send or deliver it to the 
borrower. The title company will ensure 
that all recorded instruments are 
delivered or sent to the proper parties 
after recording. 

(iii) Checking the final title opinion or 
mortgagee title policy, the loan closing 
instructions and loan closing statement. 
The approving official will check the 
final title opinion or mortgage title 
policy to make sure that the lien priority 
required in the loan approval has been 
obtained. Forms FmHA 1927-15 and 
FmHA 1927-17 will be checked to see 
that funds were disbursed as authorized. 
If these conditions have not been met, 
the approving official will report it to the 
State Director for advice. 

(10) Other services of attorney or title 
company—({i) The attorney/title 
company will assist the approval official 
in preparing, completing, obtaining 
execution, acknowledgment, and 
recording the required documents when 
necessary. Standard FmHA forms will 
be used whenever possible. The 
attorney/title company will keep the 
approving official advised as to the 
progress of title clearance and 
preparation of material for closing the 
transaction. 

(ii) The attorney/title company will 
provide services for voluntary 
conveyances as set forth in Section 
1955.10 of Subpart A of Part 1955 of this 
chapter. 


§ 1927.56 Subsequent loans and/or 
transfers with assumptions. 

(a) Title clearance for closing 
subsequent Joans. Title clearance and 
closing subsequent loans to an existing 
borrower will be the same as for initial 
loans, except that: 

(1) Title insurance will only be 
obtained when additional land is being 
acquired, an initial loan is being 
refinanced with a subsequent loan, or an 
additional loan is being made where the 
prior secured loan was not subject to 
title clearance {e.g. where the prior loan 
was secured by the best mortgage 
obtainable). 


(2) When a new mortgagee title policy 
is required, it will cover the entire real 
property which is to secure the loan, 
including the real property already 
owned and any additional real property 


- being acquired by the borrower with the 


loan proceeds. 

(3) When a new mortgagee title policy 
is required, title insurance coverage will 
be obtained for the entire amount of any 
subsequent loan plus the amount of any 
existing loan being refinanced. If the 
existing loan is not being refinanced, the 
new mortgagee policy will insure only 
the amount of the subsequent loan. 

(b) Title clearance required in 
connection with assumptions. This is set 
forth in Subparts A, B, and C of Part 
1965 of this chapter as appropriate for 
the loan type. 


§§ 1927.57-1927.61 [Reserved] 


§ 1927.62 Voluntary conveyances. 

When a borrower offers to convey 
security, the approving official will 
process and close the transaction 
according to § 1955.10 of Subpart A of 
Part 1955 of this chapter. 

(a) Title insurance policy. If title 
clearance is performed by a title 
company, an owner's policy of title 
insurance will be issued at closing 
naming the United States of America as 
the insured and with a liability equal to 
the value of the property as determined 
by an appraisal completed or accepted 
by FmHA. The approval official will 
approve any exception to the policy 
prior to closing the conveyance 
transaction. 

(b) Certification of title. If title 
clearance is performed by an attorney, a 
certification of title will be issued to 
FmHA stating that title is vested in the 
United States of America subject only to 
FmHA liens or prior liens previously 
approved by FmHA under § 1955.10 of 
Subpart A of Part 1955 of this chapter. 


§§ 1927.63-1927.64 [Reserved] 
§ 1927.65 


Whenever loans or assumptions are 
subject to agreements with other 
agencies (e.g. loans to or assumptions by 
homestead entrymen, American Indians, 
or contract purchasers from the Bureau 
of Reclamation) the title clearance and 
closing of the transaction will be 
handled in accordance with special 
instructions issued by FmHA and/or 
other parties involved applicable to the 
type of transaction, as well as those of 
this subpart. The special instructions 
may in form of a Memorandum of 
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Understanding with the advice and 
approval of OGC. 


§ 1927.66 Cancellation of loan, 
assumption, or credit sale. 

If it is determined that the transaction 
will not be closed, the approving official 
will promptly notify the borrower and 
the following parties who are involved 
in the case at the time the determination 
is made: the seller, attorney(s), OGC, 
and the title company. 


§§ 1927.67-1927.89 [Reserved] 


$1927.90 State supplements. 

The state supplement issued pursuant 
to this regulation will have prior 
National Office approval and will be the 
minimum necessary to comply with 
state laws. 


§ 1927.91 Exception authority. 

The Administrator may, in individual 
cases, make an exception to any 
requirement or provision of this subpart 
which is not inconsistent with 
applicable law or opinion of the 
Comptroller General provided the 
Administrator determines that 
application of the requirement or 
provision would adversely affect the 
Government's interest. The 
Administrator may exercise this 
authority upon written request from the 
State Director or an Assistant 
Administrator. Requests for exceptions 
must be supported with documentation 
to explain the adverse effect on the 
Government's interest, proposed 
alternative courses of actions, and show 
how the adverse effect will be 
eliminated or minimized if the exception 
is granted. 

§§ 1927.92-1927.100 [Reserved] 

Dated: December 5, 1988. 

Neal Sox Johnson, 


Acting Administrator, Farmers Home 
Administration. 


[FR Doc. 89-6988 Filed 3-23-89; 8:45 am] 
BILLING CODE 3410-07-M 


Food Safety and inspection Service 
9 CFR Part 381 
[Docket No. 88-002P] 


Partially Cooked, Cured and Smoked, 
Poultry Breakfast Strips 

AGENCY: Food Safety and Inspection 
Service, USDA. 

ACTION: Proposed rule. 

suMMARY: The Food Safety and 


Inspection Service (FSIS) is proposing to 
amend Subchapter C, Part 381, of the 
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poultry products inspection regulations. 
The proposed rule would permit the 
preparation, under certain conditions, of 
partially cooked, cured and smoked, 
poultry breakfast strips which are 
intended to be further cooked by the 
consumer before consumption. This 
product would be labeled with the 
statement “Partially Cooked: For Safety, 
Cook Until Well Done”, specifying that 
the product is not suitable for 
consumption until thoroughly cooked. In 
addition, detailed instructions on how to 
cook the product are required on the 
immediate container of the product. 
DATE: Comments must be received on or 
before: May 23, 1989. 

ADDRESS: Written comments may be 
sent to the Policy Office, Attn: Linda 
Carey, FSIS Hearing Clerk, Room 3171, 
South Agriculture Building, Food Safety 
and Inspection Service, U.S. Department 
of Agriculture, Washington, DC 20250. 
Oral comments, as provided under the 
Poultry Products Inspection Act, should 
be directed to Mr. Ashland Clemons 
(202) 447-4293. (See also “Comments” 
under Supplementary Information.) 

FOR FURTHER INFORMATION CONTACT: 
Mr. Ashland Clemons, Director, 
Standards and Labeling Division, 
Technical Services, U.S. Department of 
Agriculture, Washington, DC 20250; 
(202) 447-4293. 


’ SUPPLEMENTARY INFORMATION: 


Executive Order 12291 


The Administrator has determined in 
accordance with Executive Order 12291 
that this proposed rule is not a “major 
rule.” It will not result in an annual 
effect on the economy of $100 million or 
more. There will be no major increase in 
costs or prices for consumers, individual 
industries, Federal, State or local 
government agencies, or geographic 
regions; and it will not have a significant 
effect on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The production of partially cooked, 
cured and smoked, poultry breakfast 
strip products would be voluntary and 
any costs incurred would be the normal 
costs associated with marketing a new 
product. The extent of these costs will 
depend on the number of producers who 
choose to market partially cooked, cured 
and smoked, poultry breakfast strip 
products, and the amount of product 
they choose to produce. In addition, the 
proposed rule would allow poultry 
product producers to compete on a more 
equitable basis with beef and pork 
bacon producers by modifying a cooking 


restriction that currently only applies to 
poultry products. 


Effect on Small Entities 


The Administrator has determined 
that this proposed rule would not have a 
significant economic impact on a 
substantial number of small entities as 
defined by the Regulatory Flexibility 
Act, Pub. L. 96-354. The production of 
partially cooked, cured and smoked, 
poultry breakfast strips would be 
voluntary, and any cost incurred would 
be the normal costs associated with 
marketing a new product. The extent of 
these costs would depend on the 
number of producers who choose to 
market partially cooked poultry 
breakfast strip products, and the amount 
of product they choose to produce. 


Comments 


Interested persons are invited to 
submit comments concerning this 
proposed rule. Written comments should 
be sent to the Policy Office and should 
refer to the docket number that appears 
in the heading of this document. Any 
person desiring opportunity for oral 
presentation of views, as provided 
under the Poultry Products Inspection 
Act, must make such request to Mr. 
Clemons so that arrangements may be 
made for such views to be presented. A 
record will be made of all views orally 
presented. All comments submitted in 
response to this action will be made 
available for public inspection in the 
Policy Office between 9:00 a.m. and 4:00 
p.m., Monday through Friday. 


Background 

Swift-Eckrich, Inc., Oak Brook, IL, has 
petitioned FSIS to amend the poultry 
products inspection regulations to allow 
for the production of partially cooked 
poultry products, which require further 
cooking by the consumer. 

The current regulation (9 CFR 381.150) 
requires that poultry products which are 
heat processed in any manner must 
reach an internal temperature of 160° F. 
before they are removed from the 
cooking medium. An exception is made 
for cured and smoked poultry products, 
which must be heated to an internal 
temperature of 155° F. 

Minimum cooking temperatures for 
heat processed poultry rolls were 
included as one of several amendments 
to the poultry products inspection 
regulations in 1964 (29 FR 7586), and for 
“other” poultry products in 1972 (37 FR 
9706). The cooking requirements were 
issued to “provide protection against 
non-spore forming pathogenic bacteria” 
(29 FR 4804). Poultry rolls were of 
particular concern as they were a new 
product which required additional 
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handling to fabricate. Additional 
handling offered greater opportunity for 
the introduction of bacteria into the 
interior of the product, which in turn 
made it necessary for poultry rolls to be 
cooked sufficiently to assure that the 
internal temperature of the product was 
high enough to kill the bacteria. 

FSIS believes that many consumers 
may be interested in poultry product 
alternatives to red meat products. 
Poultry breadfast strips would offer a 
lower fat replacement for traditional 
bacon, and a meat alternative for 
consumers prohibited from eating pork 
for religious, cultural or dietary reasons. 
However, because of the inherent low 
fat content of poultry, and the fact that 
this new product would be 
manufactured into thin strips, the 
petitioner indicated that cooking to 155° 
F. in the establishment before 
distribution would result in a product 
which would be inordinately dry and, 
thus, unappealing to consumers. 

The petitioner has requested that the 
cooking requirements in § 381.150 of the 
poultry products inspection regulations 
(9 CFR 381.150) be amended to allow for 
the production or partially cooked 
poultry products. However, because of 
the potential for inclusion of pathogenic 
micro-organisms, such as Sa/monella sp. 
or Listeria sp., during the manufacturing 
process, FSIS has narrowed the 
requested amendment of the poultry 
products inspection regulations to only 
propose to permit the preparation of 
partially cooked, cured and smoked, 
poultry breakfast strips. The cure would 
act as a bacterial inhibitor which would 
reduce bacterial growth and enhance 
product wholesomeness; and the strips 
would be thin enough that heat 
penetration during cooking by the 
consumer would be rapid, so that any 
bacteria remaining in the product would 
be destroyed. 

FSIS has determined that the 
petitioner has presented a reasonable 
request for promulgation of rulemaking 
to accommodate partially cooked, cured 
and smoked, poultry breakfast strips; 
however, there are two issues of 
concern which are addressed in the 
rulemaking. First, a partially cooked 
poultry product could potentially be 
heated by a consumer to appear, but not 
in actuality be, sufficiently cooked to kill 
all pathogenic bacteria. 

Traditional pork bacon is very fatty in 
nature, and many consumers rely on the 
visual effect of heat on the bacon fat to 
determine whether the product has been 
sufficiently cooked. The fat in 
traditional pork bacon is white when it 
is removed from the package. As the 
bacon heats, the fat becomes 
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translucent and eventually turns light 
brown. FSIS believes that this change in 
appearance of traditional bacon fat is 
used by consumers to determine that the 
product has been fully cooked. 

However, because of the inherently 
lower fat content in poultry breakfast 
strips, a visual indicator cannot be used 
to determine that the product has been 
sufficiently cooked. Therefore, this 
proposal would require that the labels of 
partially cooked, cured and smoked, 
poultry breakfast strips bear a statement 
indicating that further cooking is 
required. The statement “Partially 
Cooked: For Safety, Cook Until Well 
Done”, would be required to appear on 
the principal display panel in letters no 
smaller than % the size of the largest 
letter in the product name as a labeling 
requirement. The proposed rule would 
require that the producer provide 
detailed cooking instructions on the 
immediate container of the products; 
however, because appropriate cooking 
instructions will vary from product to 
product, specific cooking instructions 
would not be delineated in the 
rulemaking. 

Secondly, the petitioner did not 
indicate a minimum temperature to 
which the product would be heated 
during manufacturing. Thus, the 
producer may inadvertently choose a 
cooking temperature that would destroy 
harmless spoilage microorganisms 
without destroying pathogens such as 
salmonellae. The proposed rule would 
require that partially cooked, cured, and 
smoked poultry breakfast strips reach 
an internal temperature of 140° F., 
followed by rapid cooling. 

The reduction or elimination of 
competing food spoilage or harmless 
microorganisms may encourage rapid 
growth of pathogens in cured and 
smoked poultry breakfast strips. Thus, 
this product must be quickly cooked to 
80° F. in 1.5 hours and to 40° F. within 5 
hours in order to preserve 
wholesomeness. 

To provide additional protection 
against pathogen growth, the labels of 
partially cooked, cured and smoked, 
poultry breakfast strips would be 
required to bear a “Keep Refrigerated” 
or “Keep Frozen” statement in 
accordance with 9 CFR 381.125. 


List of Subjects in 9 CFR 381 


Poultry products inspection, Cooked 
poultry, Poultry breakfast strips. 


Proposal 
For reasons set forth in the preamble. 
it is proposed to amend Title 9, 


Subchapter C, Part 381, of the Code of 
Federal Regulations as set forth below: 


PART 381—POULTRY PRODUCTS 
INSPECTION REGULATIONS 


1. The authority citation for Part 381 
continues to read as follows: 

Authority: 71 Stat. 441, 62 Stat. 791 as 
amended, 21 U.S.C. 451 et seq., 76 Stat. 663 (7 
U.S.C. 450 et seq.). 


2. Subpart O of Part 381 would be 
amended by revising the heading of 
§ 381.150, designating the current 
paragraph as paragraph (b) and adding 
@ new paragraph (a) to read as follows: 


§ 381.150 Requirements for the 
production of poultry breakfast strips, 
poultry rolis, and certain other poultry 
products. 

(a) Poultry breakfast strips are cured 
and smoked products which requre 
special handling during distribution and 
additional ccoking before consumption. 
These products shall be heated to an 
internal temperature of 140° F. After 
heating in the establishment, these 
products must be cooled to 80° F. within 
1.5 hours and to 40° within 5 hours. 
Labeling for these products shall comply 
with § 381.125 of this part (9 CFR 
381.125). In addition, the statement 
“Partially Cooked: For Safety, Cook 
Until Well Done” shall appear on the 
principal display panel in letters no 
smaller than % the size of the largest 
letter in the product name. Detailed 
cooking instructions shall be provided 
on the immediate container of the 
products. 

3. New paragraph (b) (9 CFR 
381.150(b) would be amended by making 
the first letter of paragraph (b) a small 
letter and inserting a new phrase at the 
beginning of the first sentence of 
paragraph (b) to read as follows: 


* ” * * 
(b) Except for product produced in 
accordance with (a) above, * * *. 
Done at Washington, DC, on: March, 21, 
1989. 
Lester M. Crawford, 


Administrator, Food Safety and Inspection 
Service. 


[FR Doc. 89-6987 Filed 3-23-89; 8:45 am] 
BILLING CODE 3410-DM-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 


12 CFR Part 701 


Organization and Operations of 
Federal Credit Unions. 


AGENCY: National Credit Union 
Administration (“NCUA”). 


BEST COPY AVAILABLE 


12221 


ACTION: Proposed rule and proposed 
interpretive ruling and policy statement 
(“IRPS”). 

summary: For the benefit of the credit 
union community and NCUA staff, the 


NCUA Board has undertaken a full 
reexamination of the policies and 


~procedures under which a Federal credit 


union may obtain and modify its charter. 
This proposed IRPS has been designed 
to address the entire range of charter- 
related activities—new charters, field of 
membership expansions, name changes, 
mergers and spin-offs, and charter 
conversions. It is intended to integrate 
and replace IRPS 84-1, a 1980 NCUA 
manual entitled “Chartering and 
Organizing Manual for Federal Credit 
Unions,” a 1985 NCUA pamphlet 
entitled “Chartering & Organizing of 
Federal Credit Unions,” the NCUA 
Board's decisions on chartering issues 
made in November 1988, and all other 
previous NCUA statements on these 
matters. As finally approved, it will be 
published as a manual, with a preface 
describing the background and history 
of credit unions and an appendix setting 
forth a revised list of type of 
membership codes for use in gathering 
statistical information. 

In addition, NCUA is proposing to 
update § 701.1 of its Rules and 
Regulations entitled “Organizing a 
Federal credit union” so that it 
references the proposed IRPS. 


DATE: Comments must be received by 
May 23, 1989. 


appress: Send comments to Becky 
Baker, Secretary, NCUA Board, National 
Credit Union Administration 1776 G 
Street NW., Washington, DC 20456. 


FOR FURTHER INFORMATION CONTACT: 
H. Allen Carver, Regional Director, 
Region IV (Chicago), 300 Park Blvd., 
Suite #155, Itasca, Illinois 60143, or 
telephone: (312) 250-6000. 


SUPPLEMENTARY INFORMATION: The 
proposed IRPS generally follows 
existing policies and procedures as set 
forth in previous publications or as 
practiced by NCUA staff. However, 
there were a number of important areas 
not expressly covered in previous 
NCUA policy statements where 
inconsistencies in staff practice were 
discovered or where public 
understanding of NCUA’s existing 
policies and procedures was unclear. 
Also found were areas where change 
may be appropriate. The principal 
proposed clarifications, reemphases, or 
changes are: 
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I. New Charters 


A. Occupational Common Bond 
Requirements 


This category would be limited to 
employees of a person or entity and to 
persons who regularly work under 
contract for that person or entity. 
Persons working at an industrial park or 
in a shopping center would not qualify 
as a single occupational group, since 
they have different employers. An 
application from such a group would be 
considered, at the option of the 
applicant, under NCUA's community or 
multiple group policies. 


B. Associational Common Bond 
Requirements 


The proposal would clarify the 
minimum activities for an association to 
be recognized as having a sufficient 
commonality of interest to satisfy 
NCUA's common bond: At least one 
meeting annually which is open to all 
natural person members; sponsorship of 
other activities providing for regular 
contact among natura! person members; 
and an authoritative definition of who is 
eligible for membership. 

The proposal would also reemphasize 
NCUA’s longstanding policy of 
chartering associationally-based 
charters at the lowest economically 
feasible level. An associational charter 
would have this geographic service area 
defined in the field of membership 
unless its constitution and bylaws 
limited the g phic area. 

The cena would clarify the 
Agency’s position with respect to 
chambers of commerce and other 
similarly-structured associations, as 
directed by the NCUA Board last 
November. A charter application for 
employees of a chamber of commerce is 
treated like any other occupational 
group application. However, NCUA 
generally does not grant a charter for 
the members of such an association 
unless they are primarily natural 
persons. And even then, nonnatural 
persons are generally excluded. Finally, 
employees of a chamber of commerce’s 
members are not considered to have a 
sufficient tie to the association to be 
included in its common 

The proposal would also emphasize 
that a client or customer relationship— 
e.g., an insurance company’s or buyers 
club’s customers—does not give a 
sufficiently-close tie to the group to 
satisfy the common bond requirement. 
Depending on the particular 
circumstances, rural electric 
cooperatives and home owners’ or 
tenants’ associations may be sufficiently 
close-knit to have a recognizable 
common bond. 


The proposal would give special 
guidance to loosely-knit, newly-formed, 
and widely-dispersed (particularly 
national) organizations. Though long 
used by NCUA steff in practice, this 
guidance has not previously been put in 
written form. 


C. Chartering Procedures 


The proposal would maintain the 
established guideline for a Federal 
credit union charter at 500 potential 
members. Charter subscribers, officials, 
and employees of proposed Federal 
credit unions would undergo credit and 
background investigations, and a 
mandatory NCUA on-site investigation 
would be required for all Federal credit 
union charter applications. The proposal 
would note that cross regional 
associational charters and field of 
membership expansions would 
generally require special review within 
the Agency. 

Finally, in accordance with the NCUA 
Board's directive in November 1988, all 
charter investigation forms would be 
consolidated and updated. Draft forms 
are included in the proposal. Office of 
Management and Budget approval for 
the forms is being sought. 


D. Economic Advisability 


In November 1988, the NCUA Board 
directed the charter applicants be 
required to prepare and submit a 
business plan. The proposal would 
provide more specific guidance on what 
would have to be included in that plan. 
Also, the membership survey to be 
completed by any group applying for a 
Federal credit union charter would be 
expanded to require polling of at least 
250 potential members. 

Generalized exclusionary clauses 
would be prohibited under the proposed 
IRPS; the use of even well-defined 
exclusionary clauses would be avoided 
whenever possible. 


E. Appropriateness of Federal Credit 
Union Name 


Recently NCUA has received an 
increased number of questions about 
limits on credit union names. Since the 
basic document naming a Federal credit 
union is its charter, the proposal 
includes guidance on this subject as 
well. For example, the policy prohibiting 
duplicate use of a Federal credit union 
name would be restated. The proposal 
would also remind applicants that 
Federal credit union names may not 
infringe on the trade names of other 
entities. 
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F. Letters of Understanding and 
Agreement 


NCUA has traditionally used such 
letters, with a sunset provision, to help 
the management of a new Federal 
charter focus on what the Agency has 
found from experience are the keys to 
success—developing an atmosphere of 
service to members, instituting proper 
accounting and management 
procedures, providing an attractive 
source of savings and credit for 
members, and generally engendering 
member trust. The proposed IRPS would 
enable new charter applicants to plan 
for these letters from the outset and to 
avoid possible surprise and delay later. 
A sample letter of understanding and 
agreement would be included. 


G. Appeal Rights 

Charter applicants would be advised 
in writing of their right-to appeal to the 
NCUA Board an adverse decision made 
by a regional director. 


Il. Field of Membership Additions 


This proposal would carry forward 
existing field of membership addition 
policies, with only slight modification: 


A. Additions Within a Common Bond 


The proposal would clarify the 
circumstances in which a Federal credit 
union may obtain a geographic 
expansion of a common bond included 
in its existing field of membership—for 
example, where a credit union wishes to 
expand to include employees of a 
business listed in its field of 
membership but working at a plant not 
presently within the field of 
membership. 


B. Community-Based Federal Credit 
Union Expansions 


In November 1988, the NCUA Board 
broadened its delegation to the Regional 
Directors to permit approval of 
community Federal credit union 
expansions where the resulting 
community's population does not exceed 
50,000 or the expansion would not add 
more than 30 percent to the credit 
union’s field of membership. Given this 
expanded delegation, community-based 
charters may no longer need the power 
to add select groups within a larger 
well-defined community to their fields of 
membership without expanding their 
boundaries. For that reason, the 
proposal has deleted this option. 


C. Service Status Reports 


One area in which there has been 
substantial diversity among the regions 
has been in periodically requiring 
service status reports from credit unions 
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expanding to serve new groups. The 
purpose of these reports is to determine 
whether the expanding credit union has 
been successful in serving the added 
groups, and to use the information in 
making future decisions—e.g., in 
permitting overlaps or granting 
additional field of membership 
expansions. The proposal would 
expressly state the NCUA Board's 
support for requiring these reports as 
deemed appropriate by the regional 
directors. 


D. Addition Procedures 


The proposal would make explicit 
NCUA’s longstanding policy of 
processing field of membership addition 
requests expenditiously with a goal of 
ten working days from receipt of a 
completed package. It would also clarify 
the NCUA will usually approve field of 
membership expansions only for Federal 
credit unions being operated in a 
satisfactory manner. 

To ensure consistency in the Regions 
and to eliminate risk of uncertainty, all 
credit unions would receive a complete, 
updated recitation of Section 5 of their 
charter (field of membership) with each 
approved addition. 


Ill. Mergers and Spin-offs 
A. Mergers of Troubled Credit Unions 


The proposal would restate the NCUA 
Board’s decision made in November 
1988 that a community credit union 
suffering such severe financial 
difficulties that it will become insolvent 
within six months if some action is not 
taken may merge with another Federal 
credit union within that Federal credit 
union's operational area without regard 
to normal field of membership 
requirements. The proposal would also 
reemphasize that a credit union to be 
merged under NCUA’s emergency 
merger authority (12 U.S.C. 1785(h)) can 
take place without regard to any field of 
membership restrictions. 


B. Spin-offs 


Transactions in which new or existing 
credit unions propose to acquire a 
portion of the loans, shares, and capital 
of other credit unions—‘spin-offs”"— 
have been largely deregulated. This 
proposal does not suggest re-regulation; 
it would simply make explicit the steps 
which must be followed under NCUA's 
existing regulatory structure. 

IV. Purchases and Assumptions 

The proposal would clarify a portion 
of IRPS 84-1 dealing with continuing 
service to the field on membership of a 


credit union being liquidated. In the 
context of a negotiated purchase and 


assumption agreement between NCUA 
as liquidating agent and a Federal credit 
union, the credit union could acquire the 
entire field of membership of the 
liquidated credit union along with the 
loans, shares and certain other 
designated assets and liabilities, without 
regard to field of membership expansion 
restrictions and without changing the 
character of the credit union for 
purposes of future field of membership 
expansions. For example, an 
occupationally-based Federal credit 
union, as part of a purchase and 
assumption agreement, would be able to 
expand its field of membership to 
include that of a liquidated, community- 
based credit union, and to maintain its 
status as an occupationally-based credit 
union for purposes of future field of 
membership addition requests. 


V. Conversions 


Chapter 3 of the proposal would set 
out the policy approved by the NCUA 
Board in November 1988 that State 
credit unions coverting to a Federal 
charter must conform to Federal 
chartering requirements. 


VI. Proposed Section 701.1—Organizing 
a Federal Credit Union. 


Section 701.1 of the NCUA Rules and 
Regulations currently is entitled 
“Organizing a Federal credit union” and 
refers those interested in forming a 
Federal credit union to chapter 6 of the 
1980 Chartering and Organizing Manual. 
It also sets forth how applicants will be 
notified if a charter application or 
amendment is denied. Since the 
proposed IRPS will replace the 1980 
Manual and will address the entire 
range of chartering and field of 
membership activities, it is proposed 
that § 701.1 be renamed “Federal credit 
union chartering, field of membership 
modifications, and conversions” and 
merely set forth a reference to the IRPS. 
When the IRPS is adopted in final form, 
it will be incorporated into the NCUA 
Rules and Regulations by reference. 


Regulatory Procedures 
Regulatory Flexibility Act 


The NCUA Board has determined and 
certifies that changes to NCUA policy 
resulting from adoption of this proposed 
IRPS would not have a significant 
economic impact on a substantial 
number of small credit unions; any 
resulting changes would be directed at 
clarification of existing policy rather 
than at creation of new restrictions. 
Therefore, a regulatory flexibility 
analysis is not required. 


Paperwork Reduction Act 


NCUA is seeking approval from the . 
Office of Management and Budget for all 
additional paperwork requirements 
proposed in this IRPS. 


Executive Order 12612 


Any change in policy resulting from 
this proposed IRPS would not affect 
State regulation of credit unions. 


List of Subjects in 12 CFR Part 701 


Credit union, Field of membership, 
Chartering, Field of membership 
addition, Mergers, Conversions. 

By the National Credit Union 
Administration on March 17, 1989. 

Becky Baker, 
Secretary, NCUA Board. 

Accordingly, NCUA proposes to 
amend 12 CFR Part 701 and to establish 
the following IRPS: 


PART 701—ORGANIZATION AND 
OPERATION OF FEDERAL CREDIT 
UNIONS 


1. The authority citation for Part 701 
continues to read as follows: 

Authority: 12 U.S.C. 1755, 1756, 1757, 1759, 
1761a, 1761b, 1766, 1767, 1782, 1784, 1787, 1789 
and 1798. 


2. Section 701.1 is proposed to be 
revised as follows: 


$701.1 Federal credit union chartering, 
field of membership modifications, and 
conversions. 


National Credit Union Administration 
practices and procedures concerning 
chartering, field of membership 
modifications, and conversions are set 
forth in an Interpretive Ruling and 
Policy Statement (“IRPS”). Copies of the 
IRPS can be obtained from the National 
Credit Union Administration, 
Washington, DC, 20456. 

3. NCUA proposes the following 
Interpretive Ruling and Policy 
Statement. 

Proposed Interpretative Ruling and Policy 
Statement 


Chapter 1—Federal Credit Union 
Chartering 


I. Goals of NCUA Chartering Policy 

NCUA’s chartering policies are 
directed toward achieving three goals: 

A. To uphold the provisions of the 
Federal Credit Union Act concerning 
granting Federal charters; 

B. To promote credit union safety and 
soundness; and 

C. To make quality credit union 
service available to all those who wish 
to have it. 
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II. Who May Apply for a Federal Credit 
Union Charter 


NCUA may grant a charter to any 
group where it finds: 

—The group possesses a recognizable 
and appropriate common bond; 

—The subscribers are of good character 
and are fit to represent the group; and 

—Establishment of the credit union is 
economically advisable—i.e., it will 
be a viable institution and its 
chartering will not materially affect 
the interests of other credit unions or 
the credit union system. 

Generally, these are the only criteria 
NCUA will look to. In unusual 
circumstances, however, NCUA may 
consider other factors, such as other 
Federal law or public policy in deciding 
if a charter should be approved. 


A. Common Bond 


Congress has recognized three types 
of Federal credit union common bonds: 
occupational, associational, and 
community. A Federal credit union may 
also consist of a combination of 
occupational and associational groups— 
for example, NCUA may charter a 
Federal credit union consisting of 
employees of a local school district and 
members of a church group. Individual 
groups have their own common bond. 
All of the groups belonging to one 
particular credit union (i.e., listed in 
Section 5 of the credit union's charter) 
make up the credit union's field of 
membership. 

If the charter is granted, the Federal 
credit union will only be able to grant 
loans and provide services to persons 
within the groups defined in the charter. 
If the Federal credit union later wishes 
to add persons to its field of 
membership, it must submit a charter 
amendment request to NCUA in 
accordance with the procedures set 
forth in Chapter 2. 

1. Occupational Common Bond. 
NCUA has limited this common bond 
and to employment by the same 
enterprise. Persons sharing this common 
bond may be geographically dispersed. 
Employees of a parent corporation and 
its wholly-owned subsidiaries and 
persons under contract to work regularly 
for an enterprise may be considered 
under a single occupational bond. Each 
category to be served (e.g., subsidiaries, 
contractors) must be separately listed. 
Persons with different employers, even 
if closely related geographically— 
persons working at a single shopping 
center, industrial park, or office building, 
for example—are not treated as having 
a single common bond, but will be 
considered under NCUA's community or 
multiple-group charter policies. 


All occupational common bonds will 
include a geographic definition: e.g., 
“employees, officials, and persons who 
work under contract regularly for ABC 
Corporation or any of its subsidiaries, 
who work in Miami, Florida.” Other 
acceptable geographic definitions are: 
“employees * * * who are paid from 
* * *" or “employees * * * who are 
supervised from * * *.” 

The employer may also be included in 
this common bond—e.g., “ABC 
Corporation and its subsidiaries.” The 
employer will be defined in the last 
clause describing the group. 

Some examples of occupational group 
definitions are: 

a. “Employees of the Scott 
Manufacturing Company who work in 
Chester, Pennsylvania * * *.” 

b. “Employees and elected and 
appointed officials of municipal 
government in Parma, Ohio * * *.” 

c. “Employees of Johnson Soap 
Company and its majority-owned 
subsidiary, Johnson Toothpaste 
Company, who work in Augusta and 
Portland, Maine * * *.” 

d. “Personnel of fleet units of the U.S. 
Navy home ported at Mayport, Florida 

e. “Civilian and military personnel of 
the U.S. Government who work or are 
stationed at, or are attached or assigned 
to Fort Belvoir, Virginia, or those who 
are retired from, or their dependents or 
dependent survivors who are eligible by 
law or regulations to receive and are 
receiving benefits or services from, that 
military installation * * *.” 

f. “Employees of these contractors 
who work regularly at U.S. Naval 
Shipyard in Bremerton, Washington 

g. “Employees, doctors, medical staff, 
technicians, medical and nursing 
students who work at Boston Medical 
Center at the locations stated: * * *.” 

h. “Employees and teachers who work 
for the School District Number 3 in 
Austin, Texas * * *.” 

Some examples of insufficiently 
defined occupational groups are: 

a. “Employees of engineering firms in 
Seattle, Washington.” (No common 
employer; names of firms must be 
stated; however, may be the basis for a 
multiple group.) 

b. “Persons employed or working in 
Chicago, Illinois.” (No common 
employer; names of firms must be 
stated.) 

c. “Persons working in the 
entertainment industry in California.” 
(No common employer; names of firms 
must be stated.) 

2. Associational Common Bonds. 
NCUA limits this common bond to 
groups consisting primarily of 
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individuals (natural persons) who 
participate in activities developing 
common loyalties, mutual benefits, and 
mutual interests. Qualifying 
associational groups must hold meetings 
open to all natural person members at 
least once a year, must sponsor other 
activities providing for contact among 
natural person members, and must have 
an authoritative definition of who is 
eligible for membership—usually, this 
will be the association’s constitution 
and bylaws. The clarity of the 
associational group's definition and 
compactness of its membership will be 
important criteria in reviewing the 
application. NCUA policy is to organize 
associational charters at the lowest 
organizational level which is 
economically feasible. 

Student groups constitute an 
associational common bond and may 
qualify for a Federal credit union 
charter. 

Associations formed primarily to 
obtain a credit union charter do not 
have a sufficient associational common 
bond; nor do associations based on a 
client or customer relationship—an 
insurance company’s customers or a 
buyer's club, for example. 

NCUA normally charters 
associational Federal credit unions 
consisting of natural person members. In 
certain instances, NCUA will allow 
nonnatural persons (e.g. corporate 
sponsor or organizations of members) to 
be eligible for membership. 

Moreover, the common bond extends 
only to the association’s members. The 
employees of a member of a local 
chamber of commerce, for example, do 
not have a sufficiently close tie to the 
association to be included. A proposal 
to include these persons among those to 
be served by the Federal credit union 
will be considered as a multiple-group 
charter application. 

Homeowner associations, tenant 
groups, electric co-ops, consumer groups 
and other groups of persons having an 
“interest in” a particular cause and 
certain consumer cooperatives may be 
eligible to receive a Federal charter; 
however, they must make a strong 
showing of common activities and 
economic viability. Newly-organized 
associations must make a similar 
showing; experience has shown that a 
new group’s efforts are best focused on 
solidifying member interest before 
attempting to offer credit union service. 

All associational common bonds will 
include a definition of the group and a 
geographic or “operational area” 
limitation—unless the constitution or 
bylaws of the associational group limit 
the geographical area—e.g., “Members 
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of the ABC Association living or 
working in New York, New York, who 
qualify for membership. in.accerdance. 
with its constitution and bylaws in 
effect on January 21, 1989.” 

The association itself: may also be 
included in the field of membership— 
e.g., “ABC Association.” 

Some examples of associational group 
definitions are: 

a. “Regular members of Locals 10 and 
13, IBEW Union, Miami, Florida, who 
qualify for membership in accordance 
with their constitution and bylaws in 
effect on May 20, 1989:" 

b. “Members of the Hoosier Farm 
Bureaw who live or work in Grant, 
Logan, or Lee Counties of Indiana, who 
qualify for membership im accordance 
with its constitution and bylaws in 
effect on March 7, 1980.” 

c. “Members of the Mennonite Church 
who live or work in the State of 
Kansas.” 


d. “Members.of the Shalom 


ryland. 

e. “Regular members of the Corporate 
Executives: Association, located in 
Westchester; New: York, who live or 
work in Westchester, Rockland, and 
Suffolk Counties in New York, who 
qualify for membership in accordance 
with its constitution and bylaws in 
effect on December 1, 1985.” 


shen 
Some examples of insufficiently 
defined associational group definitions 


are: 

a. “Members of military service clubs 
in the State of New Mexico.” (No single 
associational tie; specific clubs and 
locations must be named; may be: 
considered as multiple:group). 

b. “Veterans of U.S. military service.” 

Some examples of unacceptable 
associational common bonds are: 

a. “ABC Buyers Club.” (An interest in 
purchasing only does not meet 
associational standards.) 

b:.“Customers. of ABC Insurance 
Company.” (Policyholders.or custemer/ 
client relationships. do not. meet 


union.charter that will be based on.a:tie 
to a specific geographic location. be 
limited to “a well-defined neighborhood, 
community, or rural district.” NCUA. 
policy is to limit. the community to.a 
single, compact, well-defined area. 
where residents commingle and interact: 
regularly. NCRA recognizes two types. of 


employment. Given.the diversity of 


community characteristics throughout 

the country and: NCUA's goal of making 
credit union service available to those 
who wish to:have it, NCUA has 
established the following common: bond 


a. The geographic: area’s boundaries 
must. be. clearly defined; and. 

b..The charter applicant must 
establish. that the area is recognized by 
those who live and work there as-a 
distinet “neighborhood, community, or 
rural district.” 

A typical definition of a community- 
based common bond is: “Persons who 
live or work in ABC, the area of XYZ. 
City. bounded by Fern Street on the 
north, Long Street.on the east, Fourth 
Street on the south, and Elm Avenue on: 
the west.” 

If the community is also. a recognized 
legal entity, it may alse be included in 
the field of membership—e.g., “DEF 
Township.” 

Some examples of community 
common bond definitions are: 

a. “Persons who live or work in ABC 
County, Maine.” 

b. “Persons who live or work in 
Independent School District No. 1, ABC 
County, Minnesota.” 

c. “Persons who live or work within a 
ten-mile radius of Walnut, Illinois” 
(Rural areas only.) 

Some examples of insufficiently 
defined community common bond 
definitions are: 

a. “Persons who live or work within a 
ten-mile radius of Washington, D:C.” 
(Not a recognized “neighborhood, 
community, or rural district.) 

b. “Persons who live or work in the 
industrial section of XYZ, New York.” 

4. Multiple-Group Charters. NCUA 
may charter a Federal credit union to 
serve a combination of distinct, 
definable occupational and/or 
associational groups: However, NCUA 
will not charter-as a single Federal 
credit union multiple groups which 
include one based on # community 
common bond. 

In addition to general chartering 
requirements, special requirements 
pertaining to multiple-group applications 
must be satisfied’ before NCUA A will 
grant such a charter. 

a. Each group to be included in the 
proposed field of membership of the 
Federal credit union must have its.own 
common bond. 

b. Each group must individually 
request inclusion im the 
Federal credit union’s charter. 

c. All groups must be within the 
operational area. of a planned home or 
branch office of the proposed Federal 
credit union. “Operational area” is: am 
area surrounding the home or a branch 
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office that can be reasonably served by 
the applicant as: determined by NCUA. 
For chartering purposes, “branch office” 
means any office of a Federal credit 
uniom where an accepts 
payment on shares and disburses loans. 
An ATMor similar cash disbursing 
— does-not qualify as a. “branch 
office. 

_ example = a multiple-group field 
of me 

“The field of enlaidily of this 

Federal credit union shall be limited to 
those having the following common 
bond: 

1. Employees of DuPont Corp. who 
work in Wilmington, Delaware; 

2. Partners and employees of the law 
firm of Smith & Jones who work in 
Wilmington, Delaware; 

3. Members of the GHI Associations 
who live in Wilmington, Delaware, and 
qualify for membership-in accordance 
with its constitution and bylaws. 

5. Other Persons Sharing Common 
Bond. A number of persons. by virtue of 
their close relationship to a common 
bond group may be included at the 
charter applicant's option in the field of 
membership: 

a. “Spouses of persons who died while 
within the filed of membership of this 
credit union”; 

b. “Employees of this'credit union”; 

c. “Persons retired as. pensioners. or 
annuitants from the above 
employment”; 

d. “Members of their immediate 
families”; 

e. “Volunteers”; 

f. “Organizations of such persons.” 

“Members of their immediate 
families” may be generally defined as 
deemed appropriate by a Federal credit 
union when this group among 
those to be served: To be made 
effective, however, the Federal credit 
union’s beard of directors: must approve 
the definition by resolution, and include 
it in Article XVII, Section 2, of its 
bylaws. The single exceptiomis for these 
Federal credit unions serving student 
groups: only the “members of the 
immediate families” of students who 
actually join the Federal credit union 
may be included. NCUA defines this 
secondary group for student groups as 
follows: “Members of the immediate 
families of students who are members of 
this credit union.” 

Volunteers, by virtue of their close 
a witha on may 
be included. Examples include 
voluntenss vessking at o heopital erin © 
church 


Under Article If, Section 5, of NCUA’s 
Standard Bylaws, if a member leaves 
the field: of membership, standard 





member services will be terminated. 
However, the board of directors may, by 
resolution, set forth the circumstances 
under which a member may maintain 
membership. This option is commonly 
referred to as the “once a member, 
always a member” bylaw provision. 


B. Character and Fitness of Subscribers 


The Federal Credit Union Act requires 
that seven or more natural persons must 
present to NCUA for approval a sworn 
organization certificate stating at a 

1. The name of the proposed Federal 


it union; 

2. The location of the proposed 
Federal credit union and the territory in 
which it will operate; 

3. The names and addresses of the 
subscribers to the certificate and the 
number of shares subscribed by each; 

4. The initial par value of the shares; 

5. The proposed field of membership, 
specified in detail; 

6. The term of the existence of the 
corporation, which may be perpetual; 


and 

7. The fact that the certificate is made 
to enable such persons to avail 
themselves of the advantages of the 
Federal Credit Union Act. 

These seven or more persons will be 
the proposed Federal credit union's 
“subscribers.” False statements on this 
certificate may be grounds for Federal 
criminal prosecution. 

The Act also requires NCUA to satisfy 
itself as to the “general character and 
fitness” of these subscribers. These 
persons, therefore, may be the subject of 
credit and background investigations at 
NCUA's discretion. 

C. Economic Advisability 


Before chartering a Federal credit 
union, NCUA must be assured that the 
institution will be viable and that it will 
not materially affect existing state or 
Federal credit unions. This economic 
advisability inquiry has become 
especially important since 1970, when 
Congress assigned NCUA the obligation 
to establish a Fund insuring credit union 
shares and to preserve that Fund. 

NCUA will conduct an independent 
on-site investigation for each charter 
application to assure itself that the 
pro can be successful. 

1. The Proposed Federal Credit 
Union’s Viability. The success of any 
credit union depends on: (a) The depth 
of the members’ support; (b) the 
character and fitness of management; 
and (c) present and projected market 
conditions. 

a. Member Support. While NCUA has 
not set a minimum size field of 
membership for chartering a Federal 


credit union, experience has shown that 
a credit union with unde: 590 potential 
members generally is unlikely to 
succeed. A charter applicant with a 
proposed field of membership of under 
500 will have to demonstrate convincing 
support for the credit union. For 
example, in an occupational group a 
commitment for significant long-term 
support from the employer must be in 
evidence. 

The group's size is only of help if 
members participate in the credit union. 
The charter applicant must show that a 
substantial percentage of the group's 
members will join the credit union and 
use its services. Survey results must be 
based at a minimum on a sampling of 
250 potential members. In particular 
instances, especially where the common 
bond is broadly-defined or newly- 
established, NCUA may require a larger 
sampling. 

b. Proposed Management's Character 
and Fitness. The applicant must provide 
a list of the persons who will serve as 
officials. NCUA will conduct a credit 
and background (including criminal 
record) investigation on each of the 
proposed Federal credit union's officials. 
NCUA also reserves the right to perform 
such checks on employees of the 
applicant FCU. The Agency will also 
need assurance that the management 
team will have the requisite skills— 
particularly in leadership and 
accounting—and the commitment to 
dedicate in the time and effort needed to 
make the Federal credit union a success. 

c. Present and Future Market 
Conditions. The ability to compete in the 
marketplace and to adapt to changing 
market conditions is key to the survival 
of any enterprise, and a crucial part of 
that is the ability to plan well. NCUA, 
therefore, requires an applicant to 
submit a business plan based on 
realistic and supportable proejctions 
and assumptions, including, as a 
minimum, these elements: 

i. Mission statement; 

ii. Analysis of market conditions— 
economic prospects for the group, 
availability of financial services from 
credit unions, banks, S&Ls; 

iii. Summary of survey results; 

iv. Financial services needed/ desired; 

v. Financial services to be provided; 

vi. How/when services are to be 
implemented; 

vii. Staffing of credit union and 
credentials of key employees; 

viii. Physical facility—office, 
equipment; 

ix. Type of recordkeeping system; 

x. Budget for 1st, 2nd, and 3rd year; 

xi. Semiannual pro forma financial 
statements for 1st, 2nd, and 3rd year, 
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including assumptions—e.g., loans and 
dividend rates; 

xii. Goals for number of members; 

xiii. Goals for operating 
independently; 

xiv. Source of funds to pay expenses 
during initial months of operation; 

xv. Written policies (lending, 
investments, funds management); 

xvi. Goals for dividends, generation of 
resources; 

xvii. Plan for continuity—directors, 
committee members; and 

xviii. Evidence of sponsor 
commitment if subsidies are critical to 
success of the Federal credit union. 

NCUA expects that the subscribers 
and proposed officials will understand 
and support the business plan 
submitted. 

2. Overlaps. (This discussion pertains 
to new charters as well as existing 
charters.) 

An overlap exists when a group of 
persons is eligible for membership in 
two or more credit unions, including 
state charters. General policy requires 
that every effort be made to avoid an 
overlap. Ideally, a group of persons 
should be included in the field of 
membership in only one credit union. 

Both new and existing credit unions 
are obligated to investigate the 
possibility of an overlap prior to 
submitting an application for a new 
charter or adding a group, by surveying 
the prospective field of membership and 
contacting the state credit union 
supervisor and the local credit union 
league or trade association. If and when 
an overlap situation does arise, officials 
of the involved credit unions are 
encouraged to work out the overlap 
problem internally. If the matter is 
resolved informally, the applicant must 
submit a letter to that effect from the 
credit union whose field of membership 
already includes the subject group. If no 
resolution is possible, an application for 
a new charter or expansion may still be 
submitted, but must also include 
information regarding the overlap and 
document attempts at informal 
resolution. In any event, the applicant 
Federal credit union must clearly 
indicate why a new credit union or 
expansion is being sought and why 
existing and potential members of the 
current credit union will support and 
join a newly-chartered or expanded 
Federal credit union. 

When resolution of an overlap 
problem is not forthcoming, and other 
circumstances warrant an overlap, then 
an overlap may be permitted. Among 
the circumstances which may justify an 
overlap are (1) failure of the original 
credit union to provide service to the 





Federal Register / Vol. 54, No. 56 / Friday, March 24, 1989 / Proposed Rules 


by. 
senbnesbemghapeses of the: group in. 
the original! credit union after the: 
expiration of a reasonable period of 
time, and: (3):incidental overlap (the 
group of persons in question is so small 


interested. 
of the involved potential or current 
members. In general, NCUA will not 
protect. associational and community 
charters from a with 
occupational charters. 

A number of situations may not justify. 
approval of a requested overlap. For 
example, if the requesting credit union 


extra services alone may not justify the 
overlap.. Also, proximity, by itself, does 
not warrant approval of an overlap. A 
Federal credit union in Chicago, linois, 
may not have a convincing ent, 


argum: 
based on geography alone, that a select 
employee group (SEG) also located in 
Chicago w 


ould be better served by it 
than by the SEG’s headquarters.credit 
union located’ in Dallas, Texas. 

From an overlap prevention 
perspective, new charter applicants and 
every occupational or associational 
group which comes before the Regional 
Directors for affiliation with an existing 
Federal credit union must advise in 
writing whether the group is included’ 
within the field of membership of any 
other credit union. This requirement 
alert the Regional Directors to possible 
overlap situations before they occur. 
Thus, most potential field of 
membership conflicts can be avoided. If 
cases do arise where the assurance 
given to a Regional Director concerning 
unavailability of credit union service 
turns out later to be inaccurate, the 
misinformation is grounds for removal of 
the group from the Federal credit union’s 
charter. 

3. Exclusionary Clauses. (This 
discussion pertains to-new charters as 
well as existing charters.) 

In certain instances, exclusionary 
wording prohibiting certain overlaps 
may be used to help define the field of 
membership of a Federal credit union. 
Use of exclusionary wording should be 
avoided if possible..Generally, a 
thorough investigation of a charter 
application or an application for a field 
of membership expansion will disclose 


the situations: where other credit union 
service is:available. The field of 
membership should be written so that 
only the specific locations where credit 
union service is: not currently available 
are allotted: to the new charter or to the 
FCU seeking the field of membership 
addition. 

However, certain cases: exist where a. 
specific recitation of work locations (for 
an occupational: group} or member 
locations (for an associational group) is 
not feasible. Corporations or 
associations with widely 
employees or members fall into this 
“exception” category. In these — 
cases. wording could 
used to provide some limits on ar 
extensive field of membership. An 
example might be employees of X¥Z 
Corporation where. XYZ Corporation is 
a relatively new company which 
specializes in acquisitions: and 
divestitures and its corporate makeup is 
constantly changing: In this case the 
field of membership could be described 
as “employees of X¥Z. Corporation who 
work in the United States, except 
ee i 


of a new co credit union or the 
field of membership conversion of an 
existing occupational or 

credit union toa community charter. 
Although investigation may show _ 
the residents of the proposed area of 
service by and large do not have access 
to a credit union, other credit unions 
may be operating in. the community 
which desire te. remaim autonomous 
entities. If the Regional Director 
determines that avoidance of overlap is 
warranted, an exclusionary clause may 
be inserted in the community credit 
union’s field of membership. Examples 
of exclusionary wording are as follows: 

1. Persons. who. reside or work in. 
Portland, Maine except persons’ eligible 
for primary membership in ABC 
Employees. Federal Credit Union or 
Portland City Employees-Credit Union 
as of the date of this charter; 

2. Persons who reside:or work in Hilo, 
Hawaii, except employees of Hilo Sugar 
Company and the United States: 
Government; 

The exclusionary language in a 
community charter’s field of 
membership ordinarily applies only to 
“primary” members of existing 
occupational-type credit unions. 
‘Primary” is defined as the basic 
occupational or associational affinity to 
the field of membership defined in 
section.5 of the charter. In example 1 
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above, assuming that the two excluded 
Federal credit unions have single 
sponsor fields of membership, only 
employees of ABC Company and of the 
City of Portland would be excluded. 
Family members (or other secondary or 
derivative members} are not excluded. 
Also, unless special circumstances 
warrant, only occupational field of 
membership will be protected by the 
exclusion. That is, associational, 
multiple group and other community 
credit unions will not normally be 
afforded protection from overlap. 
Finally, by dating the exclusion, only 
those employee units in the field(s) of 
membership of the protected credit 
union(s) as of the specified date are 
excluded from membership eligibility in 
the community credit union. Thus, 
groups added by an occupational credit 
union subsequent to the establishment 
of the ity charter are net 
excluded from. the community credit 
union. In the second. example above, 
dating the exclusion clause, which is 
written very specifically, is 
inappropriate. 

Although use of exclusionary clauses 
by NCUA will normally be on an 
exception basis only, Regional Directors 
may, at their discretion, apply 
exclusionary wording to a credit union's 
field of membership. However, the 
clauses shall not be used in lieu of a 
thorough investigation of the availability 
of existing credit union service by a 
charter applicant or an applicant for a 
field of membership addition. 
Furthermore, it is NCUA’s intent to use 
exclusionary clauses only to increase 
the vitality and strength of the credit 
union system, not to prevent people 
from obtaining credit union service. 


II. Appropriateness of Proposed 
Federal Credit Union Name 


It is the responsibility of the Federal 
credit union organizers to ensure that 
the FCU applicant's name or FCU name 
change does not constitute an 
infringement on. the name of any 
corporation in their trade area. Prior to 
granting a charter or approving a name 
change, NCUA will ensure that the 
credit union’s name: (a) Is not already 
being used by another Federal credit 
union; (b) will not be confused with 
NCUA or another Federal or State 
agency, or with another credit union; 
and (c) does not include inappropriate 
language: The last three words in the 
name of every credit union chartered by 
NCUA must be “Federal Credit Union.” 
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IV. Widely-Dispersed Associational 
Charters 


NCUA policy is to charter 
associational Federal credit unions at 
the lowest level which is economically 
feasible. This does not preclude the 
granting of associational charters with 
widely-dispersed memberships. NCUA 
may grant such charters after 
scrutinizing the adequecy of the 
applicant's common bond. NCUA may, 
at its discretion, require that the 
proposed field of membership be 
narrowed before granting a new charter; 
expansion to include a larger portion of 
the association's members may be 
allowed at a later time if appropriate. 

Also, as with any widely-dispersed 
group, overlap issues are likely to arise, 
either at the time of or subsequent to 
chartering. NCUA may have to consider 
the effect that granting a charter with 
such a group in its field of membership 
would have on any number of existing 
credit unions. In addition, an 
associational credit union with a 
widely-dispersed membership may 
expect overlaps to be granted to other 
credit unions in the future, particularly 
at the local level. 

In recognition of these unique 
problems, NCUA follows a separate 
internal procedure for associational 
charter applications for associations 
with proposed fields of membership of 
500 or more persons which cross NCUA 
regional boundaries. NCUA’s Director of 
Examination and Insurance and all 
NCUA Regional Directors with any of 
the association’s members located in 
their region must vote on the charter 
application. A majority vote is required 
for approvals; tie votes are referred 
directly to the NCUA Board for decision; 
denials are appealable to the Board. 


V. Industrial Parks, Shopping Centers 
and Similar Groupings 


A Federal charter may be available to 
persons working in a particular 
industrial park or shopping mall, either 
as community-based or as a multiple 
group. If the multiple group option is 
selected, all multiple group requirements 
must be met. Each employee group 
within the industrial park or shopping 
center must submit a letter requesting 
service. Only those groups submitting 
letters will be added to the charter. If 
the community option is selected, the 
industrial park or shopping center must 
meet the standards for community 
charters. 


VIL. Specially-Designated Federal Credit 
Unions 


Some credit unions are recognized 
and designated by NCUA to perform 


certain functions different from those 
available to Federal credit unions in 
general. An applicant wishing to be 
considered for such a designation may, 
at the time of charter application, 
provide the additional information 
NCUA needs. NCUA will then consider 
the designation and the charter 
application together. The designation 
can also be applied for at a later time if 
all the requirements are met. 


A. Low-Income Credit Union 


A low-income credit union is defined 
as one where a majority of its members 
fall into one or more of these categories: 
(1) Those whose annual income falls at 
or below the lower-level standard of 
living classification as established by 
the Bureau of Labor Statistics and as 
updated by the Employment and 
Training Administration of the U.S. 
Department of Labor; (2) those who are 
residents of a public housing project 
who quality for such residency because 
of low income; (3) those who qualify as 
recipients in a community action 
program; (4) those who are enrolled as 
full-time or part-time students in a 
college, university, high school, or 
vocational school. The Federal credit 
union applicant should forward a 
separate request for a low-income 
designation at the time the application is 
submitted with appropriate 
documentation. 

A credit union designated by NCUA 
as a low-income credit union has greater 
flexibility in accepting nonmember 
deposits insured by NCUA. The credit 
union may also participate in special 
funding such as the Community 
Development Revolving Loan Program 
for Credit Unions if it is involved in the 
stimulation of economic development 
activities and community revitalization 
efforts. 


B. Corporate Federal Credit Union 


A corporate credit union is defined as: 
(1) One that is operated primarily for the 
purpose of serving other credit unions; 
and (2) one whose total dollar amount of 
outstanding loans to member credit 
unions plus shares issued to member 
credit unions equals or exceeds 75 
percent of its total outstanding loans 
plus shares and deposits. They are 
governed by different reserving and 
other standards as set forth in Part 704 
of NCUA’s Rules and Regulations. 


VII. How to Apply for a Federal Credit 
Union Charter 
A Organizing a Federal Credit Union 


Federal credit unions are organized by 
persons who donate time and resources 
and are responsible for determining the 
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interest, commitment, and advisability 
of forming a Federal credit union. The 
organization of a Federal credit union 
takes considerable planning and 
dedication in order to ensure the 
success of the new credit union. 

Persons interested in organizing a 
Federal credit union should contact the 
NCUA Regional Director serving the 
state in which the credit union will be 
organized or their state credit union 
league. A list of NCUA offices is 
attached as Exhibit A to this Chapter. 
NCUA will provide information to 
groups interested in pursuing a Federal 
charter and will assist them in obtaining 
an organizer. 

A credit union organizer may be a 
trade association representative, an 
NCUA examiner, or a volunteer with 
training and experience in chartering 
new Federal credit unions. The 
functions of the organizer are to provide 
direction, guidance, and advice on the 
chartering process. The organizer also 
provides the group with information 
about a credit union's functions and 
purpose as well as technical assistance 
in preparing and submitting the charter 
application. Close communication and 
cooperation between the organizer and 
the group members is critical to the 
chartering process. 

Once the group has decided to apply 
for a Federal credit union charter and 
the organizer is satisfied that the 
application has merit, the group should 
elect 7 to 10 persons to serve as 
subscribers. The subscribers and 
organizer will work together to ensure 
that information required in the Federal 
Credit Union Investigation Report 
(NCUA 4001 for Federal credit union 
applicants or NCUA 4000 for 
applications to convert to a Federal 
charter) is well supported and 
documented. The organizer and 
subscribers should develop a business 
plan as discussed earlier in this chapter. 
The subscribers should also locate 
willing individuals capable of serving on 
the board of directors, credit committee, 
supervisory committee, and as 
treasurer/manager of the proposed 
credit union. This documentation will be 
submitted along with other chartering 
documents by the organizer following 
the charter organization meeting. 

A charter organization meeting will be 
called as soon as the subscribers and 
organizer are satisfied that the required 
chartering information has been 
collected. The charter organization 
meeting should be attended by all 
subscribers, persons who have agreed to 
serve on the board or comittees, and any 
other potential members of the credit 
union. At this meeting, the organizer will 
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discuss the progress and conclusions of 
the charter investigation, will announce 
the proposed slate of officials, and will 
respond to any questions posed at the 
meeting. When satisfied that the group 
meets all the chartering requirements, 
the subscribers should then sign and 
have notorized two copies of the 
Organization Certificate (NCUA 4008) 
and provide this to the organizer for 
inclusion in the charter application. As 
their final duty, the subscribers will 
elect the board of directors and credit 
committee of the proposed Federal 
credit union. The charter organization 
meeting should then be adjourned. 

Following the charter organization 
meeting, the board of directors should 
meet to elect officers and appoint 
members of the supervisory committee. 
The credit and supervisory committees 
_ should then meet to elect their 
respective chairmen and secretaries. 
The minutes of these and all future 
board of directors and committee 
meetings should be kept and 
safeguarded by their respective 
secretaries. Each official should execute 
a copy of Report of Officials and 
Agreement to Serve (NCUA 4012) to be 
submitted with the charter application 
package. 

The board of directors should take 
action to apply for insurance of member 
accounts. The Certificate of Resolutions 
(NCUA 9501) should be executed by the 
president and secretary. Following 
action on this issue, the president and 
treasurer should execute the Application 
and Agreements for Insurance of 
Accounts (NCUA 9500). These 
documents should be provided to the 
organizer as part of the charter 
application. These actions conclude the 
major activities for the first meeting of 
the board of directors. 


B. Support for Charter Application 


As discussed previously in this 
Chapter, applicants for Federal credit 
union charters must, at a minimum, 
provide evidence that: 


—The group constitutes a recognized 
common bond; 

= subscribers are of good character; 
an 

—tThe establishment of the credit union 
is economically feasible. 

In addition, the Federal Credit Union 
Act requires applicants to submit a 
sworn organization certificate setting 
forth seven criteria (see section II B of 
this Chapter). In order to process the 
application and capture all required 
information, NCUA has developed 
certain chartering forms to assist 
organizers. 


1. Federal Credit Union Investigation 
Report. Applications for new Federal 
credit unions will be submitted on Form 
NCUA 4001. (State-chartered credit 
unions applying for conversion to 
Federal charter will use Form NCUA 
4000. See Chapter 4 for a full 
discussion.) The organizer is required to 
certify the information and recommend 
approval or disapproval, based on the 
investigation of the request. Instructions 
and guidance for completing the form 
are provided on the form’s reverse side. 
Associational charter applicants must 
include a statement of their membership 
criteria (normally the group's 
constitution or bylaws) and a current 
financial statement. 

2. Report of Official and Agreement to 
Serve, NCUA 4012. This form documents 
general background information of each 
official of the proposed Federal credit 
union. Each official must complete and 
sign this form. In addition, NCUA will 
request credit and criminal 
investigations of new officials. 

3. Organization Certificate, NCUA 
4008. This document establishes the 
seven criteria required of subscribers by 
the Federal Credit Union Act and is 
signed by the subscribers and notarized. 
This document should be executed in 
duplicate. 

4. Certification of Resolutions, NCUA 
9501. This document certifies that the 
board of directors of the proposed 
Federal credit union has resolved to 
apply for insurance of member accounts 
and has authorized the president and 
treasurer to execute the Application and 
Agreements for Insurance of Accounts. 
This form must be signed by both the 
president and secretary of the proposed 
Federal credit union. 

5. Application and Agreements for 
Insurance of Accounts, NCUA 9500. This 
document contains the agreements with 
which Federal credit unions must 
comply in order to obtain National 
Credit Union Share Insurance Fund 
(NCUSIF) coverage of member accounts, 
including appropriate fidelity bond 
coverage of officials. The document 
must be completed and signed by both 
the president and treasurer. 

6. Business Plan. While the required 
business plan need not follow a 
prescribed form, it must include all of 
the information set forth in Chapter 1. 


C. Submittal of Application 


Applications for new charters should 
be submitted to the Regional Director 
serving the state in which the proposed 
credit union is headquartered. 
Applications for Federal credit union 
charters should include, at a minimum, 
the documentation discussed in section 
B above. All charter applications are 
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processed by the Regional Director in 
accordance with NCUA procedures. 

The appropriate NCUA regional office 
will investigate all applications for 
Federal credit union charters. The 
investigation will include on-site 
contacts by NCUA with proposed 
officials and others having an interest in 
the proposed new charter. Credit and 
background checks will be requested for 
the credit unions’ proposed officials. 
NCUA will acknowledge receipt of the 
application and will estimate processing 
time. Every effort will be made to act 
expeditiously on all applications. 


VIII. Letters of Understanding and 
Agreement 


NCUA has found from experience that 
certain activities generally cause 
significant problems for new credit 
unions. Therefore, in most cases, NCUA 
will require the prospective Federal 
credit union’s officials to enter into an 
agreement not to engage in certain 
activities. The agreement is for a limited 
term—usually two to four years. A 
sample letter is attached as Exhibit B of 
this Chapter. 


IX. Approvals 


NCUA will make every effort to 
process the application expeditiously. 
Once approved, the board of directors of 
the newly-formed Federal credit union 
will receive a signed charter and by- 
laws from the Regional Director. In 
addition, the officials will be advised of 
the name and mailing address of the 
examiner who has been assigned 
responsibility for supervising and 
examining the credit union. Generally. 
the examiner will contact the credit 
union officials shortly after approval of 
the charter in order to arrange for the 
initial examination (usually within the 
first six months of operation). 
Assistance in commencing operations is 
generally available through the various 
state credit union leagues. 


X. Appeals 


New charter applications denied by 
the NCUA Regional ce are 
appealable to the NCUA Board. All such 
appeals should be sent to the 
appropriate NCUA Regional Office. 
Exhibit A—NCUA Regions/Regional Offices 
Region I—Albany 
9 Washington Square, Washington Avenue 

Extension, Albany, NY 12205 
Commercial: 518-472-4554 
FTS: 8-562-4454 
FAX: 518-869-1788 
Maine 


New Hampshire 
Vermont 
Massachusetts 


Rhode Island 
Connecticut 
New York 
New Jersey 





Virgin Islands 

Region II—Capital 

1776 G Street, NW, Suite 800, Washington, 
DC 20008 

Commercial: 202-682-1900 

FAX: 202-789-2043 

Pennsylvania 

Maryland 

West Virginia 

Region IlI—Atlanta 

7000 Central Parkway, Suite 1600, Atlanta, 


Georgia 30328 
jal: 404-396-4042 


Puerto Rico 


Delaware 
Virginia 
District of Columbia 


FAX: 404-698-8211 
Kentucky 

Tennessee 

North Carolina 

South Carolina 
Mississippi 


Region IV—Chicago 
300 Park Bivd., Suite 155, Itasca, Illinois 60143 
Commercial: 312-250-6000 

FTS: 8-312-250-6000 
FAX: 312-889-9707 


Michigan 
Ohio 


Indiana 

Ilinoi 

Missouri 

Region V—Austin 

48007 Spicewood Springs Road, Suite 5200, 
Austin, Texas 78759 

Commercial: 512-482-4500 

FTS: 8-770-4500 

FAX: 512-482-4511 

New Mexico 

Utah 


Texas 
Austin Suboffice 
320 6th Street, Room 202, Sioux City, lowa 


Region VI—Pacific 
2300 Clayton Road, Suite 1350, Concord, 
California 94520 


To the Board of Directors and Other 
Officials... Federal 
Credit Union 

Since the purposes of credit unions are to 
promote thrift and make funds available for 
loans to credit union members for provident 
and productive purposes, and since newly- 
chartered credit unions do not generally have 
sufficient reserve to cover large losses on 
loans or meet unduly large liquidity 
requirements, Federal insurance coverage of 


member accounts under the National Credit 
Union Share Insurance Fund will be granted 
to the above named credit union subject to 
the conditions listed in this Letter of 
Understanding and Agreement and in the 
Organization Certificate and Application and 
Agreements for Insurance of Accounts. These 
terms are listed below and are subject to 
acceptance by authorized credit union 
officials. 


1. The credit union will refrain from 
soliciting or accepting brokered fund deposits 
from any source without the prior written 
approval of the Regional Director. 

2. The credit union will refrain from the 
making of large loans, that is, loans in excess 
of 5 percent of unimpaired capital and 
surplus, to any one member or group of 
members without the prior written approval 
of the Regional Director. 

3. The credit union will not establish or 
invest in a Credit Union Service Organization 
(CUSO) without the prior written approval of 
the Regional Director. 

4. The credit union will not enter into any 
insurance programs whereby the credit union 
member finances the payment of insurance 
premiums through loans from the credit 
union. 

5. Any special insurance plan/program, 
that is, insurance other than usual and 
normal surety bonding or casualty or liability 
or loan protection and life savings insurance 
coverage, which the credit union officials 
intend to undertake, will be submitted to the 
Regional Director of the National Credit 
Union Administration for written approval 
prior to the officials committing the credit 
union thereto. 

6. The credit union will prepare and mail to 
the district examiner, financial and statistical 
reports as required by the Federal Credit 
Union Act and Bylaws, by the 20th of each 
month following that for which the report is 
prepared. 

Dated this day of 
1989. 

NATIONAL CREDIT UNION 
ADMINISTRATION BOARD ON BEHALF 
OF THE NATIONAL CREDIT UNION 
SHARE INSURANCE FUND 


Regional Director 

We, the undersigned officials of the 
—__________ Federal Credit Union, as 
authorized by the board of directors, 
acknowledge receipt of and-agree to the 
attached Letter of Understanding and 
Agreement dated _________ 1989. 

This Letter of Understanding and 
Agreement has been voluntarily entered into 
with the National Credit Union 
Administration. We agree to comply with all 
terms and conditions expressed in this Letter 
of Understanding and Agreement. 

Should the NCUA Board determine that 
these terms and conditions have not been 
complied with or that the board of directors 
or other officials have not conducted the 
affairs of the credit union in a sound and 
prudent manner, the NCUA Board may 
terminate insurance coverage of the credit 
union. If actions by the officials, in violation 
of this Letter of Understanding and 
Agreement, cause the credit union to become 
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insolvent, the officials assume such personal 
liability as may result from their actions. 
The term of this Letter of Understanding 
and Agreement shall be for the period of at 
least 24 months from the date the credit union 
is insured. This Letter of Understanding and 
Agreement may, at the option of the Regional 
Director, be extended for an additional 24 
months at the end of the initial term of this 
agreement. 
—__________ Federal Credit Union 


By: 
Date 


Chief Executive Officer (President) 
Date 


Chief Financial Officer (Treasurer) 
Date 


Chief Recording Officer (Secretary) 


Chapter 2—Changes in Field of 
Membership 


As in the case of NCUA chartering 
policy, the goals for field of membership 
expansion are: 

A. To uphold the provisions of the 
Federal Credit Union Act concerning the 
granting of Federal charters; 

B. To promote credit union safety and 
soundness; and 

C. To make quality credit union 
service available to all those who wish 
to have it. 

A Federal credit union’s field of 
membership is an official statement 
which specifically defines who may 
become a member of the credit union. It 
is recorded in section 5 of the credit 
union's charter. 

Any change to the field of 
membership, whether it is an addition, 
deletion, or simple update, must be 
reflected formally in section 5 of the 
credit union’s charter. Changes to 
section 5 are normally initiated by the 
officials of the respective Federal credit 
union and submitted in writing to the 
appropriate NCUA Regional Office for 
approval. 

The National Credit Union 
Administration Board has delegated the 
authority to the Regional Directors to act 
on most charter amendment requests. 
This delegation enables the Agency to 
respond to the majority of requests 
promptly. However, certain complex 
proposals require special investigation 
by the Regional Directors, and may also 
require consultation with other Regional 
Directors and the Agency's Central 
Office. Applicants submitting such 
complex proposals will be advised in 
writing of the need for special review 
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and the likelihood of extra processing 
time. 


Reasons for Requesting an Amendment 


A Federal credit union’s board of 
directors may wish to request a field of 
membership amendment for a variety of 
reasons, including, but not limited to: 
—Providing credit union access and 

service to an additional, clearly- 

defined group of persons who desire 
to be served by the applicant credit 
union; 

—Accommodating sponsor acquisitions 
or reoganization; 

—Diversifying the membership base in 
order to withstand real or potential 
economic adversities (e.g., sponsor 
shutdown or cutback, economic 
downturn); 

—Merger with another credit union; 

—Expanding the membership base to 
facilitate an improvement of service to 
all members. 


Field of Membership Addition 
Requests—Types and Criteria 


As noted in the previous chapter, four 
types of common bond (occupation, 
association, community, and multiple 
group) are recognized for purposes of 
chartering a Federal credit union. Field 
of membership expansions are achieved 
by adding groups (either occupational, 
associational or community) to an 
existing credit union. 

The definition of common bond for 
purposes of field of membership 
additions is the same as that found in 
the previous chapter concerning Federal 
credit union chartering. The examples of 
groups which do and do not meet the 
definition of common bond found in that 
chapter apply to field of membership 
additions as well. Different criteria 
apply to occupational, associations and 
multiple group field of membership 
additions than apply to community field 
of membership expansions. These two 
sets of criteria are discussed below. 

Special rules apply for credit union 
additions to provide service to retiree 
and senior citizen groups. Additional 
methods of increasing the field of 
membership additions are possible 
through a merger or a purchase & 
assumption. All of these types of 
expansion are discussed briefly below. 

Occupational and associational 
groups which share the same common 
bond as the credit union’s primary 
sponsor fali under the category of 
common bond additions. Occupational 
and associational groups which have a 
separate common bond from a Federal 
credit union’s primary sponsor (common 
bond group) are added under the 
provisions of select group field of 
membership expansion policy. Select 


group and common bond expansions are 
treated somewhat differently. 


Additions Within the Common Bond 


Some field of membership expansions 
for occupational and associational type 
Federal credit unions can be 
accomplished along traditional common 
bond lines. For example, an FCU whose 
primary sponsor is a particular 
corporation may add by a charter 
amendment the employees of that 
corporation who work at another 
location, employees of the corporation 
who are paid from or are supervised 
from the headquarters location, such as 
sales persons or sales agents who work 
at a number of locations, employees of a 
division or a majority-owned subsidiary 
of the parent corporation regardless of 
location, or employees of a related 
company (such as a company under 
contract and possessing a strong 
dependency relationship on the 
sponsoring corporation). 

The written request for an addition 
must be supported by a letter from an 
authoritative representative of the 
corporate unit to be added. This letter 
should indicate: 

(1) That the group wants to affiliate 
with the applicant Federal credit union; 

(2) That at present the group does not 
have the availability of a credit union; 


(3) The number of persons currently 
employed by the corporate unit. 

Whenever possible, this letter should 
be submitted on the letterhead 
stationery of the respective corporate 
entity. Included with the request for 
expansion must be a current financial 
statement for the applicant Federal 
credit union. 

For associational Federal credit 
unions, expansions along common bond 
lines will normally be allowed only at 
the lowest economically feasible 
organizational level of the sponsoring 
association. For example, a Federal 
credit union serving the members of a 
local chapter of an association could 
apply to serve the members of another 
chapter. 

The approval or disapproval of a field 
of membership amendment request of an 
existing FCU adding an association 
which crosses NCUA regional 
boundaries may be subject to special 
review, and this may cause some delay 
in processing. The Regional Director 
whose jurisdiction includes the 
applicant credit union will notify the 
applicant of the special review and will 
advise the applicant in writing of the 
estimated time frame needed to reach a 
decision. 

Unlike select group additions, 
common bond additions do not have 
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operational area requirements. That is, 
an addition within the common bond 
may be approved even though the 
applicant FCU does not have an office in 
the vicinity of the group to be added. 


Select Group Additions 


A select group of persons seeking 
credit union service from an 
occupational, associational or multiple 
group Federal credit union must have its 
own common bond. The select groups 
themselves may be either employee 


‘ (occupational) groups or associational 


groups. However, a select group for 
expansion purposes cannot be defined 
by a common bond of community. The 
group’s common bond need not be 
similar to the common bond({sj of the 
existing Federal credit union. In addition 
to the group having its own common 
bond, the following five criteria must be 
satisfied before an addition request will 
be approved. 

a. All affected groups have requested 
service from the applicant FCU. 

b. The applicant FCU possesses the 
financial resources and management 
capability te provide quality credit 
union service to each group. The 
applicant credit union’s current CAMEL 
rating and financial condition will be 
considered under this criterion. 

c. The addition request is 
economically feasible and advisable. 

d. The applicant obtains a written 
statement from each group indicating 
whether the group is currently eligible 
for membership or is being served by 
any other credit union. If the groups are 
eligible for membership in another credit 
union, justification must be provided to 
show that the groups no longer desire 
that eligibility for continued service. The 
applicant credit union must provide a 
written statement from any overlapped 
credit union concurring or objecting to 
the overlap. 

e. The group must be within the 
operational area of the home or a 
branch office of the FCU. Operational 
area is defined as an area surrounding 
the home or branch office that can 
reasonably be served by the applicant 
as determined by NCUA. Although a 
new select group alone is not enough to 
justify a proposed branch office, it is 
permissible to include new groups as 
partial justification for a proposed 
branch office if that office will also 
improve credit union service to the 
existing field of membership. However, 
the current field of membership must 
comprise a significant portion of the 
total field of membership to be served 
initially by the proposed branch office. 
A branch office means any office of a 
Federal credit union where an employee 





accepts payment on shares and 
disburses loans., An ATM, or similar 
cash disbursing machine, does not 
qualify as a branch office for purposes 
of field of membership expansion. 

The process to add a select group to a 
Federal credit union's field of 
membership is a relatively simple one. A 
Federal credit union must submit a 
formal written request for the expansion 
to the appropriate Regional Office of 
NCUA. The request should be signed by 
the credit union's president or chairman 
of the board of directors. Accompanying 
the correspondence from the requesting 
credit union should be (1) a letter signed 
by an authoritative representative of 
each select group to be added and (2) a 
current financial statement for the 
requesting credit union. The letter from 
the select group should indicate at least 
the following: 

1. The number of employees or 
members in the select group; 

2. Whether the group currently has 
access to another credit union (if it does, 
then the other credit union should be 
specifically identified. A letter from the 
overlapped credit union should be 
obtained stating its concurrence or 
objection. If objections are raised, then 
the overlapped credit union is required 
to furnish the number of persons from 
the select group who are enrolled as 
members.); 

3. That the select group is interested 
in obtaining service from the requesting 
credit union and that the group will 
support the credit union by such means 
as providing access to its employees or 
members via payroll deduction, use of 
ae or member newsletters, etc., 
an 

4. The proximity to the applicant 
credit union’s closest office. 

Credit unions using the select group 
addition alternative should obtain the 
supporting letter from the group on the 
select group's letterhead stationery. The 
letterhead will enable NCUA to 
correctly identify the proper title of the 
select group and will provide validation 
of the select group’s location (to ensure 
that the operational area requirement is 
satisfied). 

It is possible for a Federal credit 
union to serve the employees or 
members of a select group who are 
located outside the operating area of the 
credit union as long as the select group 
has its headquarters (or its “paid from”) 
location within the credit union's 
operating area, or a majority of the 
company’s employees work within the 
credit union’s operational area. 
However, special care will be exercised 
by the Regional Directors in considering 
requests for select associational group 
expansions where the association’s 


membership is geographically dispersed. 
The associational chartering policy 
criteria discussed in Chapter 1 will 
apply in its entirety to select 
associational group expansion requests. 


Community FCU Field of Membership 
Expansions 

Community Federal credit union’s 
may expand their fields of membership 
only by redefining the boundaries of 
their service area. Community charter 
policy stipulates that there be regular 
contact among persons who live or work 
within a well-defined neighborhood, 
community or rural district in order to 
satisfy the common bond requirements 
of the Federal Credit Union Act. The 
burden of proof for existence of the 
common bond is placed upon the 
applicant credit union. 

An existing community Federal credit 
union may submit a request to expand 
its area of service by changing the 
boundaries which define its community 
field of membership. The enlarged area 
must constitute a geographical area that 
could be established as a community 
credit union under NCUA policy. Also, 
an existing occupational, associational 
or multiple group type Federal credit 
union may apply to convert to a 
community charter. In order to support a 
case for such an expansion, the 
applicant Federal Credit Union must 
submit a map or maps showing both the 
existing and proposed boundaries for 
the field of membership. The most 
current population figures for the two 
areas must be obtained and included in 
the package. The source of the 
population information must be 
recorded in the credit union's request. 
Evidence in the form of surveys or 
letters from authoritative 
representatives of prominent groups 
located in the area to be added must be 
furnished to show that the residents of 
the area are interested in affiliating with 
the applicant credit union. Information 
concerning the availability of financial 
services to the residents of the new area 
must be supplied. Especially important 
is whether other credit union service is 
currently available. If present credit 
union service to the residents of the new 
area is adequate, there may be no basis 
for the proposed expansion. 

In addition, depending upon the 
significance of the potential membership 
increase, the Regional Director may 
require formulation of a business plan to 
show how the residents of the new area 
are to be served and whether the costs 
of this proposed service can be afforded 
by the applicant credit union. Whether 
or not a formal business plan is 
required, the applicant FCU must submit 
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current financial statements with its 
proposal. 

Finally, in the majority of cases where 
community credit unions are asking to 
expand their areas of service and in all 
cases where a conversion to a 
community charter is proposed, an 
NCUA examiner will make an on-site 
evaluation of the proposal. The 
examiner will prepare a separate 
analysis of the proposed expansion 
independent of the credit union’s 
application. Following completion of the 
on-site evaluation and Regional Office 
review of the examiner's report, the 
Regional Director will act on the 
proposal, provided that the size of the 
proposed area’s population does not 
exceed his delegated authority. If so, the 
applicant credit union will be formally 
apprised of the need for NCUA Board 
consideration. 


Addition of Retiree or Senior Citizen 
Associations 


Special rules apply for retiree or 
senior citizen groups that seek credit 
union service. For field of membership 
addition purposes, these groups are 
viewed as unique associational groups 
which do not need to meet all the 
requirements for associations discussed 
in Chapter 1. It is NCUA Board policy to 
make FCU service available to as many 
senior citizens and retirees as possible 
who are in fact interested in obtaining 
access to a credit union. Federal credit 
unions are encouraged to bring 
associations of senior citizens or retired 
persons within their fields of 
membership, and to sponsor and assist . 
in the formation of such associations 
where they do not exist. The policies 
recited in Chapter 1 for associational 
groups (requiring that the sponsoring 
association be well-established and that: 
it not be an organization created solely 
as a vehicle to obtain credit union 
service) do not apply to retiree or senior 
citizen associations. Such groups may be 
formed with the primary purpose of 
providing eligibility for FCU service to 
the associations and their members. The 
definitions of senior citizen or retiree 
are left to each organization. The 
operational area criterion does apply to 
senior citizen and retiree organizations. 


Additions Via Mergers and Purchase 
and Assumptions 


A Federal credit union may obtain the 
entire field of membership of another 
credit union through a merger. In 
general, for mergers where the 
continuing credit union is federally 
chartered, the field of membership 
criteria stipulated in this and the 
preceding chapter are applicable. The 
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criteria do not apply in the case of 
emergency mergers. 

The following discussion pertains to a 
continuing credit union that is federally 
chartered. Most mergers fall into one of 
two fields of membership categories. 
The mergers are feasible either because 
the two credit unions had common 
sponsors (like common bonds) or were 
located in the same operational area 
(multiple group). Two credit unions 
serving the employees of the same 
corporation may merge without regard 
to the locations of the credit unions’ 
offices. Similarly, two credit unions 
serving members of the same 
association may merge even though the 
two are not located in the same 
operational area. However, two credit 
unions with unlike fields of membership 
may only merge when they are located 
in the same operational area. Any 
combination of associational, multiple 
group, and occupational is permissible 
as long as the operational area 
requirement is satisfied. Mergers of any 
of these three types of field of 
membership into a community charter 
are permissible as long as the merging 
credit union is located within the 
community credit union's service area. 
The resulting field of membership 
remains a community charter. 

Mergers of community credit unions 
into a Federal credit union of any type 
may be accomplished where the 
operational area requirement is satisfied 
and the continuing Federal credit union 
is not interested in obtaining the field of 
membership of the merging community 
charter. The continuing Federal credit 
union will only obtain the members of 
record of the merging credit union. 
Where both credit unions are 
community charters and the criteria for 
expanding the service area of a 
community credit union (as discussed 
previously in this chapter) are satisfied, 
the entire field of membership of the 
merging credit union will be added to 
the continuing Federal credit union's 
charter. Where the merging community 
credit union is suffering such severe 
financial difficulties that it will become 
insolvent within six months, it may 
merge into any Federal credit union in 
the same operational area, and the field 
of membership of the community credit 
union will be transferred intact to the 
continuing Federal credit union. In this 
case, the continuing Federal credit union 
will remain as an occupational, 
associational or multiple group charter 
for purposes of future field of 
membership expansions. 

Finally, a specifically designated 
emergency merger may be approved by 
the NCUA Board without regard to field 


of membership or other legal 
constraints. An emergency merger 
involves NCUA's direct intervention. 
The credit union to be merged must 
either be insolvent or in danger of 
insolvency and the NCUA Board must 
determine that: 

A. An emergency requiring 
expeditious action exists; 

B. Other alternatives are not 
reasonably available; and 

C. The public interest would best be 
served by approving the merger. 

In an emergency merger situation, 
NCUA takes an active role in finding a 
suitable merger partner (continuing 
credit union). NCUA is primarily 
concerned that the continuing credit 
union has the financial strength and 
management expertise to absorb the 
troubled credit union without adversely 
affecting its own financial condition and 
stability. As a stipulated conditiont to 
an emergency merger, the field of 
membership of the merging credit union 
may be transferred intact to the 
continuing credit union. 

Another alternative for acquiring the 
field of membership of a failing credit 
union is through consolidation known as 
purchase and assumption. A purchase 
and assumption has limited application 
because the failing credit union must be 
placed into involuntary liquidation. 
However, in the few instances where 
purchase and assumption may occur, the 
assuming Federal credit union may 
acquire the entire field of membership 
along with loans, shares and certain 
designated assets and liabilities, without 
regard to field of membership expansion 
restrictions and without changing the 
character of the credit union for 
purposes of future field of membership 
expansions. 


Spin-offs 


A “spin-off” is, in effect, a partial 
merger. By agreement of the parties, a 
portion of the field of membership of a 
credit union, along with assets, 
liabilities, and capital, is transferred to a 
new or existing credit union. If the spin- 
off goes to a new Federal charter, the 
requirements of Chapter 1 apply. If it 
goes to an existing Federal charter, the 
requirements of Chapter 2 apply. Prior to 
completion, NCUA must approve all 
spin-offs in which a Federal credit union 
is involved. 


Overlaps 

See Chapter 1 of discussion. 
Exclusionary Clauses 

See Chapter 1 for discussion. 


Reviewing Field of Membership 
Addition Requests 


All fields of membership requests will 
be reviewed by Regional Office staff in 
order to ensure that the requests 
conform to NCUA policy, are properly 
documented and do not cause 
significantly harmful or unreasonable 
overlap with the fields of membership of 
existing credit unions. NCUA 
understands and appreciates the 
importance of timely processing of well- 
supported addition requests. To respond 
to this desire for prompt handling, each 
Regional Office has established a goal 
of ten working days from the date of 
receipt in the Regional Office for 
complete processing of a routine 
addition request. A fully documented 
request that fulfills all of the criteria 
discussed in this manual and does not 
require written or telephone follow-up 
will normally be processed within this 
time. 

In some cases, an on-site review by 
NCUA examiner staff may be requested 
by the Regional Director before acting 
on a proposed addition. Nonstandard or 
controversial requests, those involving 
associational, community or multiple 
charters, or those from credit unions 
with serious operational or management 
poroblems, are most likeiy to fall into 
this category. In addition, as stated in 
the earlier discussion in this chapter 
under community charter expansions, 
the Regional Director may, at his 
discretion, after taking into account the 
significance of the field of membership 
expansion proposed, require the 
applicant to submit a business plan. 

The condition of the requesting credit 
union will be considered in every 
instance. The economic feasibility of 
expanding the field of membership of a 
credit union with serious management 
or operational problems must be 
carefully considered by regional staff if 
the safety and soundness of the credit 
union is to be preserved. In most cases, 
field of membership additions will only 
be approved for credit unions which are 
operating satisfactorily. If a Federal 
credit union is having difficulty 
providing good service to its current 
membership, it may have even more 
difficulty serving an enlarged field of 
membership. In some cases, expanding 
the field of membership of a struggling 
credit union may do more harm than 
good. A struggling credit union's 
resources need to be focused on current 
problems. Placing an additional strain 
on these resources by increasing the 
field of membership may also increase 
the credit union's problems. 
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If the requested addition is approved 
by the Regional Director, the credit 
union will be furnished a formal, 
updated section 5 of its charter which 
restates the field of membership, 
including the requested addition. After 
action by the board of directors, the 
form should be promptly filed with the 
credit union's official charter and 
bylaws. 

If the request is denied by the 
Regional Director, the credit union will 
be so advised in writing and furnished 
specific reasons for the denial. This 
correspondence may include suggestions 
and other options for the credit union's 
consideration. This letter will also 
include information about the 
availability of the appeals process. If a 
credit union's request is disapproved by 
the Regional Director, the credit union 
may appeal the decision (or request a 
review of the policy involved) to the 
NCUA Board through the appropriate 
Regional Director. 


Service Status Reports 


Federal credit unions which 
frequently add select groups to their 
fields of membership should be prepared 
to furnish a written summary of the 
results of their efforts to bring service to 
the employees or members of the select 
groups. The Regional Offices will 
request periodically that such FCU’s 
submit service status reports to NCUA 
showing, at a minimum, the number of 
primary potential members of each 
select group added and the number of 
persons from each select group who 
have actually enrolled as credit union 
members. These service status reports 
can be enlarged to require information 
concerning aggregate share and loan 
activity by select group or participation 
in other credit union services. In any 
event, Federal credit unions using the 
select group addition method should 
implement an information gathering 
system early in their addition/ 
diversification program to track their 
progress in bringing service to the 
potential members of their select groups. 

This information will help the credit 
union to operate efficiently and will give 
management the data necessary to make 
decisions about marketing strategy, new 
promotions, implementation of new 
services, etc. The service status reports 
will enable NCUA to determine which 
Federal credit unions are serving newly 
added groups, as well as any Federal 
credit unions that are not serving new 
groups. If the NCUA determines that a 
Federal credit union is not adequately 
serving new groups, the Regional 
Director may remove the select group(s) 
not being served from Section 5 of the 
credit union charter. 


Chapter 3—Charter Conversions 


A charter conversion is a change in 
the jurisdictional authority under which 
a credit union operates. A credit union's 
charter is the instrument given to the 
institution by the government, either 
state or Federal, granting to it the 
authority to carry out credit union 
business in accordance with law. 

Federal credit unions receive their 
charters from NCUA and are subject to 
its supervision, examination, and 
regulation; they are incorporated under 
Federal law. State-chartered credit 
unions are incorporated in a particular 
state, receiving their charter from the 
state agency responsible for credit 
unions and subject to the state’s 
supervisory authority. If the state- 
chartered credit union is federally 
insured by NCUA, it will also fall under 
NCUA's jurisdiction. 

A Federal credit union's power and 
authority are principally derived from 
the Federal Credit Union Act and NCUA 
Rules and Regulations. State-chartered 
credit unions are principally governed 
by state law and regulation. 

There are two types of charter 
conversions: Federal charter to state 
charter, and state charter to Federal 
charter. Although common bond is not 
an issue from NCUA's standpoint in the 
case of a Federal to state charter 
conversion, the procedures and forms 
relevant to such a conversion have been 
included. 


I. Conversion of a State Credit Union to 
a Federal Credit Union 


A. General Requirements 


Any state-chartered credit union may 
apply to convert to a Federal credit 
union. In order to do so, it must: 

1. Comply with state law regarding 
conversion; 

2. File proof of compliance with 
NCUA; 

3. File a Federal credit union 
organization certificate; 

4. Comply with the requirements of 
the Federal Credit Union Act, e.g., 
common bond and reserve requirements; 


an 

5. Be granted a charter by NCUA. 

Conversions are treated the same as 
any initial application for a Federal 
charter, including mandatory on-site 
examination by NUCA. NUCA will also 
consult with the appropriate state 
authority regarding the credit union's 
current condition, management 
expertise, and past performance. Since 
the applicant in a conversion is an 
ongoing credit union, the economic 
advisability of granting a charter is more 
readily determinable than in the case of 
an initial charter application. 
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A converting state credit union's 
proposed field of membership must 
conform to NCUA chartering policy. 
However, existing members who would 
not be within the revised field of 
membership will be allowed to retain 
their membership after the conversion. 


B. Submission of Conversion Proposal to 
NCUA 


The following actions are to be taken 
before submitting a conversion proposal: 

1. The credit union board must 
approve a proposal for conversion. 

2. The Application to Convert (NCUA 
Form 4401) must be completed. Ite 
purpose is to provide the Regional 
Director with information on the present 
operating policies and financial 
condition of the credit union and the 
reasons why the conversion is desired. 
A continuation sheet may be used if 
space on the form is inadequate. 
Particular attention should be given to 
answering the question on the reasons 
for conversion. These reasons should be 
stated in specific terms, not as 
generalities. 

3. The Application must be 
accompanied by all required 
attachments. Additional attachments 
not specified in the Application include: 

a. Evidence that the state supervisory 
authority is either in agreement with the 
conversion proposal or, if not in 
agreement, the reasons therefor; and 

b. The Application for Insurance of 
Accounts (Form NCUA 9600) in the case 
of a state credit union that is not 
federally insured. 

c. The Form 5300—Call Report. 

d. The most current financial and 
statistical report. 


C. NCUA Consideration of the 
Application to Convert 


1. Review by the Regional Director. 
The Application will be reviewed to 
determine that is is complete and that 
the proposal is in compliance with 
Section 125 of the Federal Credit Union 
Act. This review will include a 
determination that the state credit 
union’s field of membership is in 
compliance with NCUA's chartering 
policies. The Regional Director may 
make further investigation into the 
proposal and may require the 
submission of additional information to 
support the request to convert. 

2. Examination and Payment of Fees. 
NCUA will examine the books and 
records of the credit union on-site. 
NCUA will charge the credit union and 
examination fee. Nonfederally-insured 
credit unions will also be assessed an 
application fee. 
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3. Conditions to the Approval. The 
Regional Director will specify any 
special conditions that the credit union 
must meet in order to proceed with the 
conversion. When necessary, this will 
include changes to the credit union's 
field of membership in order to conform 
to NCUA’s chartering policies. 

4. Approval by the Regional Director. 
The conversion will be approved by the 
Regional Director if it is in compliance 
with Section 125 of the Federal Credit 
Union Act and meets the criteria for 
Federal insurance. 

5. Notification. The Regional Director 
will notify both the credit union and the 
state supervisory authority of the 
decision on the conversion. 


D. Action by Board of Directors 


Upon being informed of the Regional 
Director's approval, the board must: 

1. Comply with all requirements of the 
state supervisory authority that will 
enable the credit union to convert to e 
Federal charter and cease being a state 
credit union; 

2. Obtain a letter or official statement 
from the state supervisory authority 
certifying that the credit union has met 
all of the state requirements and will 
cease to be a state credit union upon its 
receiving a Federal charter. A copy of 
this document must be submitted to the 
Regional Director; 

3. Submit a statement of the action 
taken to comply with any conditions 
imposed by the Regional Director in the 
approval of the conversion proposal. 


E. Application for a Federal Charter 


When the Regional Director has 
received evidence that the board has 
completed the actions described in (D) 
above, the credit union will be 
authorized to proceed in making 
application for a Federal charter. 

The Regional Director will normally 
assign a staff member to assist the 
credit union in preparing its Application 
for a Federal Charter (Organization 
Cerfiticate, Form NCUA 4008), which 
will include an application and 
Agreements for Insurance of Accounts 
(Form NCUA 9500). 

The Organization Certificate will be 
submitted to the Regional Director, 
together with the Application for 
Insurance. 

When received by the Regional 
Director, the proposed Organization 
Certificate will constitute the credit 
union's formal application to become a 
Federal credit union. If the application is 
approved, the credit union may 
complete the conversion. Denials are 
appealable to the NCUA Board. 


F. Completion of the Conversion 


1. Effective Date of Conversion. The 
date on which the Regional Director 
approves the Organization Certificate 
and the Application and Agreements for 
Insurance of Accounts is the date on 
which the credit union becomes a 
Federal credit union. The Regional 
Director will forward to the credit union 
its Federal charter and Certificate of 
Insurance and will notify the state 
supervisory authority of the date of the 
conversion. 

2. Assumption of Assets and 
Liabilities. As of the effective date, the 
Federal credit union will be the owner of 
all of the assets and will be responsible 
for all of the liabilities and share 
accounts of the state credit union. 

3. Board of Directors’ Meeting. Upon 
receipt of its Federal charter, the board 
will hold its first meeting as a Federal 
credit union. At this meeting, the board 
will transact such business as is 
necessary to complete the conversion as 
approved and to operate the credit 
union in accordance with the 
requirements of the Federal Credit 
Union Act and NCUA Rules and 
Regulations. Actions to be taken at this 
meeting include: 

a. Change of the credit union’s name 
on all records, accounts, investments, 
and other documents evidencing assets 
or liabilities of the credit union; 

b. Changes to the credit union’s books 
and records: 

(1) As of the commencement of 
business, the accounting system, 
records, and forms must conform to the 
standard established by NCUA; 

(2) New journal and cash record and 
general ledger pages should be set up. 
The general ledger accounts for the state 
credit union will be posted through the 
effective date of the conversion, and the 
new balances will be transferred to the 
new general ledger accounts of the 
Federal credit union; 

(3) The income and expenses accounts 
of the state credit union will not be 
closed unless the conversion is at the 
close of an accounting period or is 
required by the state supervisory 
authority; and 

(4) The individual share and loan 
ledger accounts used by the state credit 
union may continue to be used. The 
Federal credit union's name should be 
properly reflected on these accounts. 

4. Reports to NCUA. Within 10 days 
after commencement of operations, the 
Federal credit union must submit to the 
Regional Director the following: 

. Report of Officials (NCUA 4501); 
an 

b. Financial and Statistical Reports, 
FCU 109A, 109B, and 109F, or their 
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equivalent, as of the commencement of 
business of the Federal credit union. 


II. Conversion of a Federal Credit Union 
to a State Credit Union 


A. General Requirements 


Any Federal credit union may apply 
to convert to a state credit union. In 
order to do so, it must: 

1. Comply with the requirements of 
the Federal Credit Union Act (Section 
125) that enable it to convert to a state 
credit union and to cease being a 
Federal credit union; and 

2. Comply with applicable state law 
and the requirements of the state 
supervisory authority. 


B. Special Provisions Regarding Federal 
Share Insurance 


If the Federal credit union wants to 
continue Federal share insurance after 
the conversion to a state credit union, it 
must submit an Application for 
Insurance of Accounts (Form NCUA 
9600) to the Regional Director at the time 
it requests approval of the conversion 
proposal. The Regional Director has the 
authority to approve or disapprove the 
Application. 

If the converting Federal credit union 
does not want to continue Federal share 
insurance or if its application for 
continued insurance is denied, insurance 
will cease in accordance with the 
provisions of Section 206 of the Federal 
Credit Union Act. 

If, upon its conversion to a state credit 
union, the Federal credit union will be 
terminating its Federal share insurance 
or converting from Federal to nonfederal 
share insurance, it must comply with the 
membership notice and voting 
procedures set forth in Section 206 of the 
Federal Credit Union Act and Part 708 of 
NCUA's Rules and Regulations. 

Where the state credit union will be 
nonfederally insured, Federal insurance 
ceases on the effective date of the 
conversion. If it will be uninsured, then 
Federal insurance will cease one year 
after the date of conversion subject to 
the restrictions in Section 206(d)(1) of 
the Federal Credit Union Act. In either 
case, the state credit union will be 
entitled to a refund of the Federal credit 
union’s NCUSIF capitalization deposit 
and any unused portion of the Federal 
insurance premium after the final date 
on which any of its shares are federally 
insured. The NCUA Board reserves the 
right to delay the refund of the 
capitalization deposit for up to one year 
if it determines that payment would 
jeopardize the NCUSIF. 





12236 


C. Submission of Conversion Proposal to 
NCUA 


Upon approval of a proposition for 
conversion by a majority vote of the 
board of directors at a meeting held in 
accordance with the Federal credit 
union's bylaws, the conversion proposal 
will be submitted to the Regional 
Director and will include: 

1. A current financial report; 

2. A current delinquent loan schedule; 

3. An explanation and appropriate 
documents relative to any changes in 
insurance of member accounts; 

4. A resolution of the board of 
directors; 

5. A proposed Notice of Special 
Meeting of the Members (Form NCUA 
4221); 

6. A copy of the ballot to be sent to 
members (Form NCUA 4506); 

7. Evidence that the state supervisory 
authority is in agreement with the 
conversion proposal; and 

8. A statement of reasons supporting 
the request to convert. 


D. Approval of the Proposal to Convert 


1. Review by the Regional Director. 
The proposal will be reviewed to 
determine that it is complete and is in 
compliance with Section 125 of the 
Federal Credit Union Act. The Regional 
Director may make further investigation 
into the proposal and require the 
submission of additional information to 
support the request. 

2. Conditions to the Approval. The 
Regional Director will specify any 
special conditions that the credit union 
must meet in order to proceed with the 
conversion. 

3. Approval by the Regional Director. 
The proposal will be approved by the 
Regional Director if it is in compliance 
with Section 125 and, in the case where 
the state credit union will no longer be 
federally insured, the notice and voting 
requirements of Section 206 of the 
Federal Credit Union Act. 

4. Notification. The Regional Director 
will notify both the credit union and the 
state supervisory authority of the 
decision on the proposal. 


E. Approval of Proposal by Members 


Upon approval of the proposal by the 
Regional Director, the following actions 
will be taken by the board of directors: 

1. The proposal must be submitted to 
the members for approval and a date set 
for a vote on the proposal. The proposal 
may be acted on at the annual meeting, 
at a special meeting for that purpose, or 
by written ballot to be filed by the date 
set for the vote. 

2. Members must be given advance 
notice (NCUA 4221) of the meeting at 


which the proposal is to be submitted in 
accordance with the provisions of the 


Federal Credit Union Bylaws (Article V). 


The notice shall: 

a. Specify the purpose, time and place 
of the meeting; 

b. Include a brief and accurate 
statement of the reasons for and against 
the proposed conversion, including any 
effects it could have upon share 
holdings, insurance of member accounts, 
and the policies and practices of the 
credit union; 

c. Inform the members that they have 
the right to vote on the proposal at the 
meeting, or by written ballot to be filed 
not later than the date and time 
announced for the annual meeting, or.at 
the special meeting called for that 
purpose; 

d. Be accompanied by a Ballot for 
Conversion Proposal (NCUA 4506); and 

e. State in bold face type that the 
issue will be decided by a majority of 
members who vote. 

3. A copy of the Notice of the meeting 
shall be delivered to the Regional 
Director at the same time that it is 
delivered to the members. 

The proposed conversion must be 
approved by a majority of all of the 
members who vote on the proposal in 
order for the credit union to proceed 
further with the proposition. Ballots cast 
by members who did not attend the 
meeting but who submitted their ballots 
in accordance with (2.c.) above will be 
counted with votes cast at the meeting. 
In order to have a suitable record of the 
vote, the voting at the meeting should be 
by written ballot as well. 

5. The board of directors shall, within 
10 days, certify the results of the 
membership vote to the Regional 
Director. The statement shall be verified 
by affidavits of the Chief Executive 
Officer and the Recording Officer on 
Form NCUA 4505. 


F. Compliance with State Laws 


If the proposition for conversion is 
approved by a majority of all members 
_ voted, the board of directors should 

en: 

1. Ensure that all requirements of state 
law and the state supervisory authority 
have been accommodated; 

2. Ensure that the state charter or the 
license has been received within 90 days 
from the date the members approved the 
proposal to convert; 

3. Ensure that the Regional Director is 
kept informed as to progress toward 
conversion and of any material delay or 
of substantial difficulties which may be 
encountered. 

If the conversion cannot be completed 
within the 90-day period, the Regional 
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Director should be informed of the 
reasons for the delay. 


G. Completion of Conversion 


In order for the conversion to be 
completed, the following steps are 
necessary: x: 

1. The baord of directors will submit a 
copy of the state charter to the Regional 
Director within 10 days of its receipt. 
This will be accompanied by the Federal 
charter and the Federal insurance 
certificate. A copy of the financial 
reports (FCU 109A and 109B) as of the 
preceding month-end shoulod be 
submitted at this time. 

2. The Regional Director will notify 
the credit union and the state 
supervisory authority in writing of the 
receipt of evidence that the credit union 
has been authorized to operate as a 
state credit union. 

3. The effective date of conversion is 
the day immediately preceding the date 
on which the credit union became a 
state credit union. The credit union shall 
cease to be a Federal credit union as of 
the effective date. 

4. If the Regional Director finds a 
material deviation from the provisions 
that would invalidate any steps taken in 
the conversion, the credit union and the 
state supervisory authority shall be 
promptly notified in writing. This notice 
may be either before or after the copy of 
the state charter if filed with the 
Regional Director. The notice will inform 
the credit union as to the nature of the 
adverse findings. The conversion will 
not be effected and completed until the 
improper actions and steps have been 
corrected. 

5. Upon ceasing to be a Federal credit 
union, the credit union shall no longer 
be subject to any of the provisions of the 
Federal Credit Union Act, except as may 
apply if Federal share insurance 
coverage is continued. The successor 
state credit union shall be immediately 
vested with all of the assets and shall 
continue to be responsible for all of the 
obligations of the Federal credit union to 
the same extent as though the 
conversion had not taken place. 
Operation of the credit union from this 
point will be in accordance with the 
requirements of state law and the state 
credit union supervisory authority. 

6. If the Regional Director is satisfied 
that the conversion has been 
accomplished in accordance with the 
approved proposal, the Federal charter 
will be canceled. 

7. There is no requirement for closing 
the records of the Federal credit union 
at the time of conversion or for the 
manner in which the records shall be 
maintained thereafter, except that the 
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credit union shlal no longer use the 
words “Federal Credit Union” in its 
name nor represent itself in any manner 
as being a Federal credit union. 

8. If the state credit union is to be 
federally insured, the Regional Director 
will issue a new insurance certificate. 
[FR Doc. 89-6895 Filed 3-23-89; 8:45 am] 
BILLING CODE 7535-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 145 
[Docket No. 88P-0224] 


Canned Pineapple; Proposal To Amend 
Standards of Identity and Quality 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Proposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
amend the U.S. standards of identity 
and quality for canned pineapple to 
provide for “whole” style pineapple. 
This action is based on a petition by the 
Pineapple Growers Association of 
Hawaii and will promote honesty and 
fair dealing in the interest of consumers. 
DATES: Comments by May 23, 1989. The 
agency proposes that any final rule that 
may issue based upon this proposal 
shall become effective 60 days after date 
of publication of the final rule in the 
Federal Register. 

ADDRESS: Written comments, data, or 
other information to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Howard A. Anderson, Center for Food 
Safety and Applied Nutrition (HFF-414), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-485- 
0119. 

SUPPLEMENTARY INFORMATION: The 
Pineapple Growers Association of 
Hawaii (PGAH), 1150 South King St., 
Suite 901, Honolulu, HI 96814, has 
submitted a petition requesting that FDA 
amend the standards of identity and 
quality for canned pineapple (21 CFR 
145.180 (a) and (b)) to provide for.a style 
of canned pineapple designated as 
“whole.” 

The grounds given by PGAH for 
requesting these amendments are that: 
(1) The data collected thus far by the 
Dole Packaged Foods Co., 50 California 
St., San Francisco, CA 94111, under an 
FDA-issued temporary marketing permit 


(53 FR 16471; May 9, 1988), indicate 
positive consumer reaction to whole 
style canned pineapple; (2) the whole 
style of the pineapple fruit has become 
more familiar to the American consumer 
with increased sales of whole style fresh 
pineapple in recent years due to 
industry promotion and to the 
introduction of pineapple trimmer 
machines in supermarkets; (3) the 
recommended international Codex 
Standard for Canned Pineapple (Codex 
standard 42-1981) (the Codex standard), 
developed by the Food and Agriculture 
Organization/World Health 
Organization Codex Alimentarius 
Commission, includes whole pineapple 
as an optional style. 

The agency notes that the Codex 
standard was published in its entirety in 
the Federal Register of July 10, 1979 (44 
FR 40336), as a part of the proposal to 
amend the U.S. standard of quality for 
canned pineapple in consideration of the 
adoption of the Codex standard by the 
United States. In that same issue of the 
Federal Register, the agency also 
published a final rule (44 FR 40276) 
amending the U.S. standard of identity 
for canned pineapple in consideration of 
the identity features of the Codex 
standard. FDA did not provide for the 
optional style “whole” at that time 
because there had been no 
demonstration of interest in its inclusion 
in the U.S. standard of identity. 

FDA has reviewed PGAH'’s petition 
and the grounds for an amendment set 
forth therein, and believes that 
providing for “whole” pineapple as an 
optional style for canned pineapple 
would be in the interest of consumers 
because consumers have demonstrated 
interest in, and acceptance of, this style 
of the fruit. Accordingly, the agency is 
proposing to amend 21 CFR 145.180 to 
provide for the optional style “whole” 
for canned pineapple as set forth in 21 
CFR 145.180 below. 


Economic Impact 


In accordance with the Regulatory 
Flexibility Act (Pub. L. 96-354; 5 U.S.C. 
601), FDA has reviewed this proposal to 
determine its impact on small 
businesses. The agency believes that 
this proposal provides increased 
flexibility to manufacturers and will not 
impose an additional burden on the 
industry. Therefore, FDA certifies that 
this proposed action will not have a 
significant economic impact on a 
substantial number of small entities. 


Environmental Impact 


The agency has determined under 21 
CFR 25.24(b)(1) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
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the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


Request for Comments 


Interested persons may, on or before 
May 23, 1989, submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 


List of Subjects in 21 CFR Part 145 


Canned pineapple, Food grades and 
standards, Fruits. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, it is proposed that 
Part 145 be amended as follows: 


PART 145—CANNED FRUITS 


1. The authority citation for Part 145 is 
revised to read as follows: 

Authority: Secs. 401, 701(e), 52 Stat. 1046,-70 
Stat. 919 as amended (21 U.S.C. 341, 371(e)); 
21 CFR 5.10 and 5.61. 


2. Section 145.180 is amended by 
adding new paragraphs (a)(2)(xii), 
(b)(1)(ii)(4), (b)(1)(iii)(C), (b)(1)fiv)(a), and 
(b)(1)(v)(f), and by revising the 
introductory text of paragraph (b)(1)(iv). 
and paragraphs (b)(2), and (b)(3)(iv) to 
read as follows: 


§ 145.180 Canned pineapple. 

(a) * * ft 

(2) 2. = 

(xii) Whole—consisting of whole fruit 
peeled and cored into a reasonably 
symmetrical pineapple cylinder (unit) 
with both ends cut perpendicular to the 
cylinder axis. 

(b) e** 

(1) ze * 

(ii) * * * 

(i) Whole. The maximum diameter of 
the cylinder exceeds the minimum 
diameter of the cylinder by not more 
than 10 millimeters (% inch). The 
cylinder may be cracked but not broken 
into separate pieces. 

(iii) **2* 

(c) Whole. Not more than three 
blemishes per cylinder. 
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(iv) Excessively trimmed. Slices, half 
slices and quarter slices are considered 
excessively trimmed if the portion 
trimmed away exceeds 5 percent of the 
apparent physical bulk of the perfectly 
formed unit and if the trimming destroys 
the normal circular shape of the outer or 
inner edge of the unit. Whole, broken 
slices, spears, and tidbits are 
excessively trimmed if the trimming 
destroys the normal shape of the unit. 

(d) Whole. Not more than 10 percent 
by count of the cylinders may be 
excessively trimmed. 

(v eee 

(f}) Whole. Not more than 10 percent 
by count of the cylinders may have 
greater than 10 percent of the surface 
area mashed. 

(2) Sampling and acceptance: 
Determine compliance as specified in 
§ 145.3{0), except that a lot shall be 
deemed to be in compliance for 
excessively trimmed in whole style 
based on the average of all samples 


analyzed, according to the sampling 
plans set out in § 145.3(p). 


ae em 


(iv) In the case of broken slices and 
whole, check the dimension of each unit 
against the requirements of paragraphs 
(b)(1)(ii)(c) and (b)(1)(ii)(), respectively, 
of this section. 

Dated: March 17, 1989. 

Fred R. Shank, 

Acting Director, Center for Food Safety and 
Applied Nutrition 

[FR Doc. 89-7017 Filed 3-23-89; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Part 1 
[INTL-41-88] 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of public hearing on 
proposed regulations. 


SUMMARY: This document provides 
notice of a public hearing on proposed 
regulations relating to allocation and 
apportionment of deduction for state 
income taxes. These amendment are 
proposed to conform the regulations to 
sections 861(b), 862(b), and 863(a) of the 
Internal Revenue Code. 


DATES: The public hearing will be held 
on Thursday, May 18, 1989, beginning at 
10:00 a.m. Request to speak and outlines 
of oral comments must be delivered on 
or mailed by Thursday, May 4, 1989. 


ADpRESS: The public hearing will be 
held in the LR.S. Auditorium, Seventh 
Floor, 7400 Corridor, Internal Revenue 
Building, 1111 Constitution Avenue, 
NW., Washington, DC. The requests to 
speak and outlines of oral comments 
should be submitted to the 
Commissioner of Internal Revenue, P.O. 
Box 7604, Ben Franklin Station, 
Attention: CC:CORP:T:R (INTL—41-88), 
Washington, DC 20044. 


FOR FURTHER INFORMATION CONTACT: 
Jackie Burgess, telephone (202) 566-3935 
(not a toll-free call). 


SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations appearing in the Federal 
Register for Monday, December 12, 1988, 
(53 FR 49893). 


The rules of § 601.601(a)(3) of the 
“Statement of Procedural Rules” (26 
CFR Part 601) shall apply with respect to 
the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit, not later than Thursday, 
May 4, 1989, an outline of the oral 
comments to be presented at the hearing 
and the time they wish to devote to each 
subject. 


Each speaker will be limited 10 
minutes for an oral presentation 
exclusive of the time consumed by 
questions from the panel for the 
government and answers to these 
questions. 


Because of controlled access 
restrictions, attendees cannot be 
admitted beyond the lobby of the 
Internal Revenue Building until 9:45 a.m. 


An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the speakers. 

Copies of the agenda will be available 
free of charge at the hearing. 


By direction of the Commissioner of 


Internal Revenue: 


T. Wayne Thomas, 
Chief, Technical Service Staff. 


[FR Doc. 89-7085 Filed 3-23-89; 8:45 am] 
BILLING CODE 4830-01-™ 
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31 CFR Part 103 


pean eines 
Act Regulations Relating to 

Gonmmchis Henesuipat Gudea 

Domestic Currency Transactions 


AGENCY: Departmental Office, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: Section 6185(c) of Title VI of 
the Anti-Drug Abuse Act of 1988, Pub. L. 
100-690, November 18, 1988, permits the 
Secretary of the Treasury to issue an 
order to identify financial institutions in 
certain geographic locations for special 
reporting of currency transactions in 
amounts less than $10,000 for a limited 
period of time. This notice proposes a 
regulation to describe the procedures 
that Treasury would follow in issuing 
such an order. 


DATE: Comments are due on May 8, 
1989. 


ADDRESS: Comments should be sent to 
Amy G. Rudnick, Director, Office of 
Financial Enforcement, Office of the 
Assistant Secretary (Enforcement), 
Department of the Treasury, Room 4320, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 


FOR FURTHER INFORMATION CONTACT: 
Kathleen A. Scott, Attorney Advisor, 
Office of the Assistant General Counsel 
(Enforcement), (202) 566-9947. 


SUPPLEMENTARY INFORMATION: Section 
6185(c) of Title VI of the Anti-Drug 
Abuse Act of 1988 added a new section 
5326 to the Bank Secrecy Act: 


Sec. 5326. Records of certain domestic coin 
and currency transactions 


(a) In General.—If the Secretary of the 
Treasury finds, upon the Secretary’s own 
initiative or at the request of an appropriate 
Federal or State law enforcement official, 
that reasonable grounds exist for concluding 
that additional recordkeeping and reporting 
requirements are necessary to carry out the 
purposes of this subtitle and prevent evasions 
thereof, the Secretary may issue an order 
requiring any domestic financial institution or 
group of domestic financial institutions in a 
geographic area— 

(1) to obtain such information as the 
Secretary may describe in such order 
concerning— 

(A) any transaction in which such financial 
institution is involved for the payment, 
receipt, or transfer of United States coins or 
currency (or such other monetary instruments 
as the Secretary may describe in such order) 
the total amounts or denominations of which 
are equal to or greater than an amount which 
the Secretary may prescribe; and 

(B) any other person participating in such 
transaction; 

(2) to maintain a record of such information 
for such period of time as the Secretary may 
require; and 
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(3) to file a report with respect to any 
transaction desribed in paragraph (1)(A) in 
= manner and to the extent specified in the 
order. 

(b) Maximum Effective Period For Order.— 
No order issued under subsection (a) shall be 
effective for more than 60 days unless 
renewed pursuant to the requirements of 
subsection (a). 


The practical effect of this amendment 
is to permit the Secretary to lower the 
reporting threshold of § 103.22(a) for a 
financial institution, or a group of 
financial institutions, in a specified 
geographic area of the United States. 
Generaily, the Secretary would require a 
financial institution or group of financial 
institutions to lower, for a certain 
specified period of time, the $10,000 
threshold for some or all of the types of 
transactions which currently must be 
reported at the $10,000 level. 

Unless otherwise specified in the 
order, financial institutions involved in 
the targeted transactions would have to 
provide the same information required 
under the Bank Secrecy Act regulations 
for reporting under 31 CFR 103.22(a). 
This reporting requirement would be in 
addition to the present requirement in 31 
U.S.C. 5313 and 31 CFR 103.22(a) that 
requires financial institutions to report 
currency transactions over $10,000. 
Congress was concerned with the 
prevalence of schemes involving 
structuring of currency transactions 
below $10,000 to avoid the Bank Secrecy 
Act reporting requirements in certain 
areas of the country. 

The House Report on this provision 
noted: 


The Committee is persuaded that such 
authority is necessary in order to target those 
geographic areas and those specific financial 
institutions which may be more prone to be 
abused by organized crime, and especially 
narcotics trafficking. It is expected that such 
targeted recordkeeping and reporting 
requirements would be of limited duration 
and would provide law enforcement 
authorities with additional tools to combat 
money laundering operations associated with 
organized crime and drug trafficking. 

H. Rep. 100-716, 100th Cong., 2d Sess. 8. 


Treasury was asked to comment on 
this provision while it was still a 
legislative proposal and stated that it 
believed that the information obtained 
could be highly useful to law 
enforcement officials, because “[o]n-the- 
spot analysis of the information may 
very well lead to the breakup of money 
laundering organizations.” Statement of 
the Honorable Gerald L. Hilsher, Deputy 
Assistant Secretary (Law Enforcement), 
before the Committee on Banking, 
Finance and Urban Affairs, U.S. House 
of Representative, June 8, 1988. 

The regulation proposed today sets 
out procedures and limitations to govern 


the issuance of a “geographic targeting 
order” under section 5326(a). Under 
these procedures, prior to selecting an 
area of the country for targeted 
reporting, Treasury would make a 
determination that a high level of drug 
money laundering or other illegal 
activity may be occurring in that area at 
levels below the current $10,000 
currency reporting threshold. Generally, 
a request from a Treasury law 
enforcement “currency group” or joint 
financial investigative task force would 
trigger such a determination. A request 
also could be made by any Federal or 
State law enforcement agency. Treasury 
anticipates that, at least initially, 
geographic areas subject to the 
enhanced reporting requirement would 
be as small as a few city blocks or as 
large as a city or county. 

Following identification of the 
geographic area, Treasury would 
identify the affected financial institution 
or institutions (as that term is defined in 
31 CFR 103.11(g)), including, for 
example, banks, check cashers, 
securities dealers or brokers, or casinos, 
to receive the geographic targeting order 
in that area. Each financial institution 
would receive an order requiring it to 
keep a record of specified currency 
transactions at or above a specified 
monetary limit, for a certain period of 
time (not to exceed 60 days), and to file 
a report as prescribed by Treasury on 
those transactions and the individuals 
involved beginning on a date specified 
in the order. 

The type and dollar amount of the 
currency transactions and other 
information to be reported also would 
be specified in the order. All of the 
information that is being requested as 
well as the instructions on how and 
where to file the reports (not necessarily 
the IRS Detroit Computing Center) will 
be specified in the order. Treasury also 
will specify how long the records 
generated in response to this order will 
have to be kept. 

Treasury will try to provide each 
affected financial institution with 
sufficient time to implement a 
geographic targeting order. In 
determining the amount of time allowed 
by the order for financial institutions to 
implement any changes in their bank 
Secrecy Act reporting requirements, 
Treasury will consider the number and 
type of financial institution(s) and 
financial transaction(s) as well as the 
amount of specified information 
required to be reported. In addition, 
Treasury will make every effort to work 
with the targeted financial institutions to 
ensure maximum compliance with the 
targeting order at a minimum burden to 
the financial institutions. The name of a 
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Treasury contact will be provided to 
offer assistance if needed. 

For example, if it is determined that 
there may be a high degree of money 
laundering in City X by individuals 
purchasing cashier's checks with 
currency in amounts of $5,000 or more, 
the affected financial institutions in City 
X could be required to report all 
purchases of casher’s checks between 
$5,000 and $10,000.01 in currency for 60 
days. Similarly, if it is determined that 
currency transactions in amounts in 
excess of $6,000 were occurring 
frequently at financial institutions in a 
certain district within a large 
metropolitan area, those financial 
institutions could be required to report 
all their deposits, withdrawals, 
exchanges of currency or other 
payments or transfers involving a 
transaction in currency of more than 
$6,000 and less than $10,000.01 for a 
period of two weeks. 

In complying with a particular order, 
financial institutions will not be 
required to purchase additional 
computer hardware or software. 
However, Treasury encourages financial 
institutions, wherever feasible, to adjust 
any existing computerized aggregation 
systems that they have in place in order 
to capture the information specified in 
the order. In addition, those financial 
institutions with manual aggregation 
systems should not have any problems 
adjusting their manual systems in order 
to capture the data required to be 
reported in any geographic targeting 
order. Of course, if a financial institution 
has knowledge through other means, 
e.g., the personal knowledge of a bank 
employee, that there are aggregated 
transactions falling within the limits 
described in the order, the financial 
institution will be required to report on 
those aggregated transactions, 
regardless of whether the existing 
system at the financial institution has 
the ability to identify the ated 
transactions. Finally, every effort will be 
made to work with those financial 
institutions filing magnetically who 
receive a section 5326(a) order so as not 
to disrupt the magnetic media filing 
precess. 

Geographic targeting orders will not 
be published in the Federal Register. 
They will be issued only to the affected 
financial institutions. Issuance of a 
section 5326(a) order to a financial 
institution will not exempt that 
institution from its duty to report all 
over-$10,000 currency transactions. 

The Right to Financial Privacy Act, 12 
U.S.C. Chapter 35, is inapplicable to 
orders issued under section 5326(a), as 
that information is required to be 





reported by law. 12 U.S.C. 3413. 
Therefore, targeted financial institutions 
are not required to notify customers of 
their temporarily enhanced reporting 
requirements. In order to ensure that the 
purpose of the order is not 
circumvented, Trea normally would 
request that a financial institution 
subject to a geographic targeting order 
not notify the public of the enhanced 
reporting and recordkeeping 
requirement limits, but merely advise its 
customer at the time of the transaction 


It is anticipated that financial 
institutions will be directed to use Form 
4789, the C Transaction Report 
(CTR), currently used for reporting 
currency transactions over $10,000, in 
order to comply with a section 5326({a) 
order. In general, unless otherwise 
specified in the order, the provisions of 
Part 103 relating to the reporting of 
currency transactions in excess of 
$10,000 would apply to reports filed on 
transactions falling within the scope of a 
section 5326({a) order. Unless otherwise 
noted in the order, it is anticipated that 
all existing exemptions granted by a 
targeted bank under 31 CFR 103.22(b) 
prior to the time it received the order 
would continue to be utilized in 
complying with a section 5326({a) order. 
During the enhanced reporting period, 
no new exemptions could be granted to 
businesses that have regular and 
frequent currency transactions in 
amounts either above or below $10,000, 
without the approval of Treasury. 
Finally, while the legislation gives the 
Department the authority to include 
monetary instrument transaction 
reporting in such an order, it is 
anticipated that, as a general rule, 
Treasury will use section 5326({a) orders 
— reports on currency transactions 
only. 


Submission of Comments 


Treasury requests comments from all 
interested persons concerning the 
proposed amendments. All comments 
received before the closing date will be 
carefully considered. Oral comments 
must be reduced to writing and 
submitted to Treasury to receive 
consideration. Comments received after 
the closing date and too late for 
consideration will be treated as possible 
suggestions for future action. The 
Treasury Department will not recognize 
any materials or comments, including 
the name of any person submitting 
comments, as confidential. Any material 
not intended to be disclosed to the 
public should not be included in 
comments. All comments submitted will 
be available for public inspection during 


the hours that the Treasury Library is 
open to the public. The Treasury Library 
is located in Room 5030, 1500 
Pennsylvania Ave., NW., Washington, 
DC 20220. Appointments must be made 
to view the comments. Persons wishing 
to view the comments submitted should 
contact the Office of Financial 
Enforcement at (202) 566-8022. 


Executive Order 12291 


This proposed rule, if adopted as a 
final rule, is not a major rule for 
purposes of Executive Order 12291. It is 
not anticipated to have an annual effect 
on the economy of $100 million or more. 
It will not result in a major increase in 
costs or prices for consumers, individual 
industries, Federal, state, or local 
government agencies, or geographic 
regions. It will not have any significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or foreign markets. A 
Regulatory Impact Analysis therefore is 
not required. 

Regulatory Flexibility Act 

It is hereby certified under section 
605(b) of the Regulatory Flexibility Act, 
5 U.S.C. 601, et seg., that this proposed 
rule, if adopted, will not have a 
significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


The collections of information 
contained in this Notice of Proposed 
Rulemaking have been submitted to the 
Office of Management and Budget for 
review in accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3504(h)), Comments on the 
collections of information and the 
burden estimate should be directed to 
the Office of Financial Enforcement at 
the address noted above or to the Office 
of Management and Budget, Paperwork 
Reduction Project (1505-0063), 
Washington, DC 20503. 

The collections of information in this 
regulation are authorized by 31 U.S.C. 
5326, which permits Treasury to issue an 
order to identify financial institutions in 
certain geographic locations for special 
reporting of currency transactions in 
amounts less than $10,000 for a limited 
period of time. This information will be 
used to investigate possible abuse of 
financial institutions by persons 
structuring transactions to avoid the 
reporting requirements of the Bank 
Secrecy Act. The likely respondents are 
financial institutions selected from 


targeted geographic areas of the country. 
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Estimated total annual reporting 
burden per respondent: 690 responses. 

Estimated total recordkeeping burden 
per respondent: 40 hours per respondent. 

Estimated time per response: .10 
hours. 

Estimated number of respondents 
and/or recordkeepers per year: 14. 

Estimated annual frequency of orders 
per respondent: 1. 

Estimated record retention period per 
respondent: 1 year. 


Drafting Information | 


The principal author of this document 
is the Office of the Assistant General 
Counsel (Enforcement). However, 
personnel from other offices participated 
in its development. 


List of Subjects in 31 CFR Part 103 


Authority delegations (Government 
agencies), Banks and banking, Currency, 
Foreign banking, Investigations, Law 
Enforcement, Reporting and 
recordkeeping requirements, Taxes. 


Proposed Amendment 


For the reasons set forth below in the 
preamble, it is proposed to amend 31 
CFR Part 103 as set forth below: 


PART 103—FINANCIAL 
RECORDKEEPING AND REPORTING 
OF CURRENCY AND FOREIGN 
TRANSACTIONS 


1. The authority citation for part 103 
would continue to read as follows: 


Authority: Pub. L. 91-508, Title I, 84 Stat. 
1114 (12 U.S.C. 1730d, 1829b and 1951-1959); 
and the Currency and Foreign Transactions 
Reporting Act, Pub. L. 91-508, Title II, 84 Stat. 
1118, as amended (31 U.S.C. 5311-5326). 


§§ 103.26 and 103.27 [Redesignated] 


2. It is proposed to amend Part 103 by 
redesignating sections 103.26 and 103.27 
as section 103.27 and 103.28 
respectively, and by adding a new 
103.26 to read as follows: 


§ 103.26 Reports of certain domestic coin 
and currency transactions. 

(a) If the Secretary of the Treasury 
finds, upon the Secretary's own 
initiative or at the request of an 
appropriate Federal or State law 
enforcement official, that reasonable 
grounds exist for concluding that 
additional recordkeeping and/or 
reporting requirements are necessary to 
carry out the purposes of this part and to 
prevent persons from evading the 
reporting/recordkeeping requirements of 
this part, the Secretary may issue an 
order requiring any domestic financial 
institution or group of domestic financial 
institutions in a geographic area and any 
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other person participating in the type of 
transaction to file a report in the manner 
and to the extent specified in such order 
containing such information as the 
Secretary may describe concerning any 
transaction in which such financial 
institution is involved for the payment, 
receipt, or transfer of United States 
coins or currency (or such other 
monetary instruments as the Secretary 
may describe in such order) the total 
amounts or denominations of which are 
equal to or greater than an amount 
which the Secretary may prescribe. 

(b) An order issued under paragraph 
(a) of this section shall designate one or 
more of the following categories of 
information to be reported: Each 
deposit, withdrawal, exchange of 
currency or other payment or transfer, 
by, through or to such financial 
institution specified in the order, which 
involves all or any class of transactions 
in currency and/or monetary 
instruments equal to or exceeding an 
amount to be specified in the order. 

(c) In issuing an order under 
paragraph (a) of this section, the 
Secretary will prescribe: 

(1) The dollar amount of transactions 
subject to the reporting requirements in 
the order; 

(2) The kind of transaction or 
transactions subject to or exempt from a 
reporting requirement in the order; 

(3) The appropriate form for reporting 
the transactions required in the order; 

(4) The address to which reports 
required in the order are to be sent; 

(5) The starting and ending dates by 
which such transactions specified in the 
order are to be reported; and 

(6) The retention period for records 
generated in response to this order. 

(d)(1) No order issued pursuant to 
paragraph (a) of this section shall 
prescribe a reporting period of more 
than 60 days unless renewed pursuant to 
the requirements of paragraph (a). 

(2) For purposes of this section, the 
term “geographic area” means any area 
in one or more States of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
United States Virgin Islands, Guam, the 
Commonwealth of the Northern Mariana 
Islands, American Samoa, the Trust 
Territory of the Pacific Islands, the 
territories and possessions of the United 
States, and/or political subdivision or 
subdivisions thereof, as specified in an 
order issued pursuant to paragraph (a) 
of this section. 

3. It is proposed to amend § 103.33 to 
add at the end a new paragraph (d) to 
read as follows: 


§ 103.33 Records to be made and retained 
by financial institutions. 

(d) A record of such information for 
such period of time as the Secretary may 
require in an order issued under section 
103.26(a). 

4. It is proposed to amend § 103.38(d) 
by adding after the first sentence a new 
sentence to read as follows: 


§ 103.38 Nature of records and retention 
period. 


* o . * * 


(d) * * * Records required to be kept 
pursuant to an order issued under 
§ 103.26 of this part shall be retained for 
the period of time specified in such 
order. * * * 

Dated: February 1, 1989. 
Salvatore R. Martoche, 
Assistant Secretary (Enforcement). 
[FR Doc. 89-7013 Filed 3-23-89; 8:45 am] 
BILLING CODE 4810-25-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 164 


46 CFR Parts 31, 32, 71, 72, 91, 92, 107, 
108, 189, and 190 


[CGD 85-099] 
RIN 2115-AC42 


Navigation Bridge Visibility 
AGENCY: Coast Guard, DOT. 


ACTION: Notice of proposed rulemaking. 


summary: The Coast Guard proposes 
regulations which would establish 
standards of vessel design and 
operation to ensure that visibility from 
the navigation bridge is adequate to 
provide for safe navigation and 
operation. This proposal is necessary to 
address the safety problems created by 
blind zones due to the configuration and 
loading of container vessels, large 
tankers with aft house arrangements, 
and other large vessels. The Coast 
Guard has received requests from 
professional mariners, particularly 
pilots, calling for the development of 
design criteria and visibility guidelines. 
The intent of this rulemaking is to 
establish domestic regulations which 
enhance navigation bridge visibility and 
are consistent with the international 
guidelines published by the 
International Maritime Organization 
(IMO). 

DATES: Comments must be received on 
or before July 24, 1989. 


BEST COPY AVAILABLE 
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ADDRESSES: Comments should be 
mailed to the Executive Secretary, 
Marine Safety Council (G-LRA-2/3600) 
(CGD 85-099), U.S. Coast Guard, 2100 
Second Street, SW., Washington, DC 
20593-0001. Comments may be delivered 
to and will be available for inspection 
and copying at the Marine Safety 
Council, Room 3600, U.S. Coast Guard, 
2100 Second Street, SW., Washington, 
DC, between the hours of 8:00 a.m. and 
3:00 p.m., Monday through Friday, 
except holidays. 

Persons desiring to comment on the 
information collection requirements 
should submit their comments to the 
Office of Management and Budget 
(OMB), 726 Jackson Place, NW., 
Washington, DC, 20593, Attn: Desk 
Officer, U.S. Coast Guard. 


FOR FURTHER INFORMATION CONTACT: 
Ensign Mont E. McMillen, Office of 
Navigation and Safety and Waterway 
Services, telephone (202) 267-0357 
between the hours of 7:30 a.m. and 3:00 
p.m. Monday through Friday, except 
holidays. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data, or 
arguments. Persons submitting 
comments should include their names 
and addresses reference this docket 
number (CGD 85-099), identify the 
specific section of the proposal to which 
each comment applies, and give the 
reason for the comments. Those desiring 
acknowledgement that their comments 
have been received should enclose a 
stamped, self-addressed postcard or 
envelope. The proposed rule may be 
changed in view of the comments 
received. All comments received before 
the expiration date of the comment 
period will be considered before final 
action is taken on this proposal. No 
public hearing is planned, but one may 
be held if written requests for a hearing 
are received and it is determined that 
the opportunity to make oral 
presentations will aid in the rulemaking 
process. 

A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified Agenda. 


Drafting Information 


The principal persons involved in 
drafting this proposal are Ensign Mont 
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E. McMillen, Project Officer, Office of 
Navigation Safety and Waterway 
Services; Mr. Paul Cojeen, Office of 
Marine Safety, Security and 
Environmental Protection; and 
Lieutenant Commander Don M. Wrye, 
Project Counsel, Office of Chief Counsel. 


Background 


The Coast Guard became concerned 
about bridge visibility in the late 1960's 
when container vessels and larger 
tankers with aft house arrangements 
were constructed. The configuration of 
these vessels created a blind zone 
directly ahead of the vessel in which 
vision from the navigation bridge was 
obscured by the vessel's bow, 
permanent deck structures, or cargo 
containers. 

Merchant Marine Technical (MMT) 
Note 2-67, entitled “Forward Visibility 
from the Navigating Bridge and 
Pilothouses of Vessels”, was issued as 
an internal guide to assist the technical 
offices in evaluating bridge visibility 
during vessel construction plan review. 
It established a visibility criteria that 
the forward blind zone should not 
exceed 1.25 times the length of the 
vessel. It also recommended that bridge 
wings extend to the widest beam 
measurement of the vessel and be 
connected by a catwalk across the front 
of the pilothouse. With regard to 
movable or temporary obstructions to 
forward visibility, MMT Note 2-67 
prescribed advisory comments to the 
plan submitter calling attention to the 
hazard. In case of permanent 
obstructions to forward visibility which 
were not essential elements of the 
vessel's construction or operation, the 
Note suggested that withholding plan 
approval might be appropriate. The 
Coast Guard emphasized to industry 
that the question of adequate bridge 
visibility was largely an operational 
matter and that it was the owner's 
responsibility to provide tugs, lookouts, 
or electronic visibility aids to ensure 
safe operation of the vessel. 

As more large containerships, tankers 
and mobile offshore drilling units came 
into service, the Coast Guard’s concern 
about bridge visibility increased. In June 
1970, the Coast Guard published 
Commandant Note 5900 and added a 
section to the Marine Safety Manual 
which formally established the Coast 
Guard's policy regarding navigation 
bridge visibility. This policy cited the 
Coast Guard's statutory responsibility to 
ensure that a vessel is suited for the 
service intended. Under this policy, 
movable or temporary obstructions, 
such as container loading, were 
considered operational in nature and the 
matter was simply brought to the 


attention of the owner or operator. For 
permanent obstructions, certification 
was withheld in cases where, in the 
opinion of the Officer-in-Charge, Marine 
Inspection (OCMI), the visibility from 
the navigation bridge was obstructed to 
the extent that the vessel could not be 
safely navigated. The earlier 1.25L 
criteria was retained and was the only 
quantitative guideline available to the 
OCMI. 


The Coast Guard's policy was 
modified again in 1976 when a three- 
position test was developed to account 
for vessels of unusual form, such as very 
large crude carriers (VLCCs) and liquid 
natural gas (LNG) tankers. The three 
positions included the ship's centerline 
in the wheelhouse, the wheelhouse 
window and the bridge wing location. 
this, in effect, minimized the extension 
of the ship's centerline into the blind 
zone. The three-position test introduced 
not only varied permissible forward 
extents of the blind zones, but maximum 
allowable widths of blind zones. 
Consideration for the effects of draft 
and trim changes was given. 
Unsatisfactory conditions were brought 
to the attention of the plan submitter. 

A regulatory effort was begun shortly 
after the three-position test was 
published. The Coast Guard published 
an Advanced Notice of Proposed 
Rulemaking (ANPRM) on May 11, 1981 
in the Federal Register (46 FR 26086). 
The ANPRM generated 47 comments 
acknowledging that bridge visibility was 
a problem, but recommending that the 
Coast Guard first pursue an 
international agreement at the IMO. The 
Coast Guard agreed to this approach 
and terminated proposed rulemaking by 
action in the Federal Register dated 
September 2, 1982 (47 FR 38707). 

In January 1982, the United States, 
through the Coast Guard, convinced the 
IMO Subcommittee on Safety of 
Navigation to specifically address the 
subject of bridge visibility. A three year 
effort spearheaded by representatives of 
seven major shipping nations, including 
the United States, as well as five 
international associations, including the 
Internation Maritime Pilots Association, 
produced a document entitled “Draft 
Guidelines on Navigation Bridge 
Visibility”. These guidelines were 
approved by the Subcommittee on 
Safety of Navigation and published in 
May of 1985 as Maritime Safety 
Committee (MSC) Circular 403. 

The standards for visibility from the 
navigation bridge proposed in this 
rulemaking are derived from MSC/ 
Cir.403. The requirements proposed to 
be included in Part 164 of Title 33, CFR, 
are operational in nature and would 
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apply to all vessels insofar as the cargo 
loading and trim of vessels could be 
adjusted to meet or conform as closely 
as possible with the visibility 
requirements. No structural alterations 
would be required. The proposed 
regulations would apply to vessels of 
1600 or more gross tons when operating 
in the navigable waters of the United 
States. This tonnage criterion is used in 
the International Convention on Safety 
of Life at Sea, 1974, as amended, 
(SOLAS 74/83) and the Navigation 
Safety regulations (33 CFR Part 164). It is 
proposed as the criterion for 
applicability of the proposed 
requirements for 33 CFR Part 164 
because the Coast Guard believes that 
larger vessels, particularly when 
navigating in confined waters, are most 
vulnerable to problems related to 
visibility and have the greatest potential 
to cause loss of life, injury, damage and 
pollution. 

The visibility standards derived from 
MSC Circular 403 are proposed to be 
added to various subparts of Title 46 as 
requirements for design and 
construction of new U.S. vessels 
contracted for on or after [effective date 
of the final rule}. However, in Title 46 
the proposed standard of applicability 
will be vessels 100 meters (328 feet) or 
more in length. This criterion was 
chosen in order to be consistent with the 
standard of applicability for 
manuevering performance regulations 
currently under development. These 
proposed regulations are discussed in 
the next paragraph. The IMO has 
decided on 100 meters (328 feet) as a 
more easily determined and universally 
agreeable standard of applicability for 
measures aimed at large vessels than a 
tonnage criterion. In addition, there will 
be a requirement in each of the affected 
parts in Title 46 to include a visibility 
plan as part of the design review stage. 

Identical text is proposed for addition 
to five parts in Title 46. These will be 
Part 32 of Subchapter D, Tank Vessels; 
Part 72 of Subchapter H, Passenger 
Vessels; Part 92 of Subchapter I, Cargo 
and Miscellaneous Vessels; Part 108 of 
Subchapter I-A, Mobile Offshore 
Drilling Units; and Part 190 of 
Subchapter U, Oceanographic Research 
Vessels. As mentioned above, the 
development of this regulatory action is 
being coordinated with regulations 
currently being developed under docket 
CGD 80-136, Maneuvering Performance 
Standards for U.S. Flag Vessels. 
However, these two regulatory projects 
are being proposed and published 
separately, therefore, the text of several 
sections reserved in this rulemaking will 
be proposed in CGD 80-136. Publication 
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of final rules for these two regulatory 
projects will be coordinated to avoid 
confusion. 


Regulations Proposed for Title 33, CFR 


Part 165 in Title 33, CFR is proposed 
to be amended to include defined arcs of 
visibility and limitations of blind 
sectors. All vesseis of 1600 or more 
gross tons would be required to comply 
as Closely as possible to the visibility 
requirements by their loading and 
arrangement to cargo and cargo gear, 
and trim of the vessel. Structural 
alterations or additions of equipment 
would not be required. The exact 
requirements proposed are described in 
paragraph (2) and (3) below, in the 
discussion of regulations proposed for 
Title 46. 


Regulations Proposed for Title 46, CFR 
1. Location of the Navigation Bridge 


Paragraph (a) of the proposed 
regulations would require the navigation 
bridge to be placed above all other 
decked structures on or above the main 
deck. This is a fundamental design 
criterion for proper visibility both ahead 
and astern for conventional vessels and 
is universally accepted by designers and 
operators alike. 


2. Limitations on the Forward Blind 
Zone 


Paragraph (b)(1) of the proposed 
regulations would establish the limit of 
the area on the surface of the water 
forward of a vessel which could be 
obscured. This limitation would not 
distinguish between the area obscured 
by the vessel's structure (such as the 
flare of the bow) and that obscured by 
cargo. Thus, the vessel's planned cargo 
capacity will be affected and should be 
considered during the design stage. The 
Coast Guard is proposing that from the 
conning position, the view of the sea 
surface must not be obscured by more 
than two ship lengths or 500 meters 
(1640 feet), whichever is. less. This area 
would span an arc of 20 degrees; 10 
degrees from dead ahead on either side 
of the bow. In addition, any blind sector 
within this arc of visibility caused by 
cargo, cargo gear, or other permanent 
obstruction would be limited to 5 
degrees. These standards would apply 
regardless or a vessel's draft, trim, or 
deck cargo. 


3. Field of Vision and Blind Sectors 


Paragraph (b)(2) of the proposed 
regulations would require the horizontal 
field of vision from the conning position 
to extend from more than 22.5 degrees 
abaft the beam on one side, through 
dead ahead, to more than 22.5 degrees 


abaft the beam on the other side. This 
field of vision coincides with the arcs of 
visibility of vessel navigation lights. It 
would also establish the limit for the 
area forward of the vessel's beam in 
which visibility could be obstructed by 
cargo, cargo gear, etc. It would define 
maximum horizontal arcs which could 
be obstructed and minimum horizontal 
arcs which must be clear. 

Paragraph (b)(3) of the proposed 
regulations would require the field of 
vision from each bridge wing to extend 
from at least 45 degrees on the opposite 
bow, through dead ahead, to at least 
dead astern. This requirement would 
ensure 360 degree visibility from the 
navigation bridge deck and establish a 
minimum arc of visibility across the bow 
from each bridge wing. 

Paragraph (b)(4) of the proposed 
regulations would require the arc of 
visibility from the main steering position 
to extend at least 60 degrees either side 
of dead ahead. Although the helmsman 
may not act as the lookout required by 
the Rules of the Road, a minimum field 
of vision at the helm is a safety measure 
which benefits the helmsman and/or a 
deck officer monitoring the helm. 

Paragraph (b)(5) of the proposed 
regulations would require the side of the 
vessel to be visible, forward and aft, 
from the respective bridge wings. This 
requirement would ensure visibility 
down the sides of the vessel sufficient to 
safely board pilots, employ and direct 
tugs, dock the vessel, etc. 


4. Bridge Windows 


Paragraph (c) of the proposed 
regulations would establish 
requirements for the design and 
arrangement of windows on the 
navigation bridge. This is intended to 
minimize any obstructions to visibility 
caused by the design of the navigation 
bridge itself. Framing would be required 
to be kept to a minimum and not 
installed directly forward of any work 
station. Front windows on the bridge 
would be required to be inclined from 
the vertical, top out. Such an 
arrangement is intended to minimize 
glare from both the sun and the sea 
surface. The angle of inclination is 
proposed to be between 10 and 25 
degrees from the vertical. This was 
considered to be the optimal range by 
the experts who developed the IMO 
guidelines and allows some flexibility 
for the designer and builder. Limitations 
on the height of the upper and lower 
edges of the front windows would be 
established, for obvious reasons. And 
finally, polarized or tinted windows 
would be prohibited. 


Regulatory Evaluation 


These proposed regulations are 
considered to be non-major under 
Executive Order 12291 and 
nonsignificant under DOT regulatory 
policies and procedures (44 FR 11034; 
February 26, 1979). The economic impact 
of this proposal has been found to be so 
minimal that a full regulatory evaluation 
is unnecessary. Since navigation bridge 
visibility would, for new vessels, be 
considered during the preconstruction 
design and plan review stage, and for 
existing vessels function only as a 
matter of operational control, the 
minimal economic burden imposed by 
these regulations would be more than 
offset by the safety benefits to the 
vessel itself, other waterway users, and 
the public. 

Under the regulatory Flexibility Act, 5 
U.S.C. 601 et seg., the Coast Guard must 
consider whether the proposed 
regulations, if adopted, are likely to 
have a significant econmic impact on a 
substantial number of small entities. 
“Small entities” are defined as 
independently owned and operated 
small businesses which are not 
dominant in their field and which would 
otherwise qualify as “small business 
concerns” under section 3 of the Small 
Business Act, 15 U.S.C. 632. The 
proposed regulations, if adopted, would 
affect owners and operators of self- 
propelled vessels of 1600 or more gross 
tons or 100 meters (328 feet) or more in 
length. The construction cost and daily 
operating costs of vessels of this size are 
such that their owners and operators 
tend to be major corporations or 
subsidiaries of such. Business entities 
with the capital and operating costs of 
this magnitude do not meet the 
definition of a “small entity.” For the 
reasons stated above, the Coast Guard 
certifies that, if adopted, this proposal 
would not have a significant economic 
impact on a substantial number of small 
entities. 

Comments received in response to the 
ANPRM in 1981 did not indicate any 
specific concerns about the cost impacts 
of bridge visibility standards, either in 
regard to construction costs for new 
vessels or the operational rules affecting 
loading of all vessels. In order to update 
this information and relate it to the 
specific standards proposed, the Coast 
Guard specifically invites the public to 
comment concerning the costs of 
complying with this proposed rule, if 
adopted. 


Paperwork Reduction Act 


This rulemaking, if adopted, will 
require the inclusion of a Bridge 
—s 
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Visibility Plan among those reviewed by 
the Coast Guard during the design 
process of new vessels 100 meters (328 
feet) or more in length. Required 
submission of various plans for review 
by the Coast Guard have been approved 
by the Office of Management and 
Budget (OMB) under several different 
control numbers. A proposal currently 
under review by OMB would 
consolidate all plan submittal 
requirements in Title 46 under one 
control number; 2115-0505. The Bridge 
Visibility Plan would be one of the least 
complicated plans to prepare. It has 
been included in the consolidation 
proposal and in any event would 
constitute only a minimal increase in the 
paperwork burden on the public. 

Persons wishing to comment on the 
information collection requirement 
should submit their comments to OMB 
as indicated under “ADDRESSES.” 


Federalism 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this rulemaking does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 

Environmental Impact 

- This proposed rulemaking has been 
thoroughly reviewed by the Coast Guard 
and determined to be categorically 
excluded from further environmental 
documentation, in accordance with 
section 2.B.2. of Commandant 
Instruction (COMDTINST) M16475.1B. A 
Categorical Exclusion Determination 
statement has been prepared and has 
been included in the rulemaking docket. 


List of Subjects 
33 CFR Part 164 
Marine Safety, Navigation (water), 


Reporting and recordkeeping 
requirements, Waterways. 


46 CFR Part 31 


Cargo vessels, Marine safety, 
Reporting and recordkeeping 
requirements. 


46 CFR Part 32 


Cargo vessels, Fire prevention, Marine 
safety, Navigation (water), Occupational 
safety and health, Seamen. 


46 CFR Part 71 


Marine safety, Passenger vessels, 
Reporting and recordkeeping 
requirements. 


46 CFR Part 72 


Fire prevention, Marine safety, 
Occupational safety and health, 
Passenger vessels, Seamen. 


46 CFR Part 91 


Cargo vessels, Marine safety, 
Reporting and recordkeeping 
requirements. 


46 CFR Part 92 


Cargo vessels, Fire prevention, Marine 
safety, Occupational safety and health, 
Seamen. 


46 CFR Part 107 


Marine safety, Oil and gas 
exploration, Reporting and 
recordkeeping requirements, Vessels. 


46 CFR Part 108 


Fire prevention, Marine safety, 
Occupational safety and health, Oil and 
gas exploration, Vessels. 


46 CFR Part 189 


Marine safety, Oceanographic 
research vessels, Reporting and 
recordkeeping requirements. 


46 CFR Part 190 


Fire prevention, Marine safety, 
Occupational safety and health, 
Oceanographic research vessels. 

For the reasons outlined in the 
preamble, the Coast Guard proposes to 
amend Chapter I of Title 33, Code of 
Federal Regulations and Chapter I of 
Title 46, Code of Federal Regulations as 
set forth below. 


TITLE 33—[ AMENDED] 


PART 164—[AMENDED] 


1. The authority citation for Part 164 is 
revised to read as follows: 
Authority: 33 U.S.C. 1223; 46 U.S.C, 3703. 


Sec. 164.61 also issued under 46 U.S.C. 6101; 
49 CFR 1:46. 


2. Part 164 is amended by adding 
§ 164.15 to read as follows: 


§ 164.15 Navigation bridge visibility. 

(a) The arrangement of cargo, cargo 
gear, and trim of all vessels entering or 
departing from U.S. ports must be such 
that the field of vision from the 
navigation bridge conforms as closely as 
possible to the following requirements: 

(1) From the conning position, the 
view of the sea surface is not obscured 
by more than two ship lengths or 500 
meters (1640 feet), whichever is less, 
from dead ahead to 10 degrees on either 
side. Within this arc of visibility any 
blind sector caused by cargo, cargo gear, 
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or other permanent obstruction shall not 
exceed 5 degrees. 

(2) From the conning position, the 
horizontal field of vision extends over 
an arc from at least 22.5 degrees abaft 
the beam on one side, through dead 
ahead, to at least 22.5 degrees abaft the 
beam on the other side. Blind sectors 
forward of the beam caused by cargo, 
cargo gear, or other permanent 
obstruction shall not exceed 10 degrees 
each, nor total more than 20 degrees, 
including any blind sector within the arc 
of visibility described in paragraph 
(a)(1) of this section. 

(3) From each bridge wing, the field of 
vision extends over an arc from at least 
45 degrees on the opposite bow, through 
dead ahead, to at least dead astern. 

(4) From the main steering position, 
the field of vision extends over an arc 
from dead ahead to at least 60 degrees 
on either side. 

(b) A clear view shall be provided 
through at least two front windows at 
all times regardless of weather 
conditions. 


TITLE 46—[AMENDED] 


PART 31—[AMENDED] 


3. The authority citation for Part 31 
continues to read as follows: 

Authority: 33 U.S.C. 1321(j); 46 U.S.C. 3306, 
3703, 5115, 8105; 49 U.S.C. App. 1804; E.O. 
12234, 45 FR 58801, 3 CFR, 1980 Comp.., p. 277; 
E.O. 11735, 38 FR 21243, 3 CFR, 1971-1975 
Comp., p. 793; 49 CFR 1.46. 


4. Section 31.10-5 is amended by 
adding paragraph (a)(2) to read as 
follows: 


§31.10-5 Inspection of new tank vessels- 
T/ALL. 

(a) 2: 2 28 

(2) For vessels of 100 meters (328 feet) 
or more in length, a plan shall be 
included which shows how visibility 
from the navigation bridge will meet the 
standards contained in § 32.16 of this 
subchapter. 


* * = * * 


PART 32—[AMENDED] 


5. The authority citation for Part 32 
continues to read as follows: 

Authority: 46 U.S.C. 3306, 3703; E.O. 12234, 
45 FR 58801, 3 CFR, 1980 Comp.., p. 277; 49 
CFR 1.46. 


6. Part 32 is amended by adding 
Subpart 32.16 (consisting of § 32.16-1) to 
read as follows: 
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Subpart 32.16—Navigation Bridge 
Visibility 


apg Navigation bridge visibility—T/ 


All tankships of 100 meters (328 feet) 
or more in length in ocean or coastwise 
service contracted for on or after [date 
of publication of final rule] must meet 
the following requirements: 

(a) The navigation bridge shall be 
placed above all other decked structures 
which are on or above the main deck. 

(b) The field of vision from the 
navigation bridge, whether the vessel is 
in a laden or unladen condition, shall be 
such that: 

(1) From the conning position, the 
view of the sea surface is not obscured 
by more than two ship lengths or 500 
meters (1640 feet), whichever is less, 
from dead ahead to 10 degrees on either 
side. Within this arc of visibility any 
blind sector caused by cargo, cargo gear, 
or other permanent obstruction shall not 
exceed 5 degrees. 

(2) From the conning position, the 
horizontal field of vision extends over 
an arc from at least 22.5 degrees abaft 
the beam on one side, through dead 
ahead, to at least 22.5 degrees abaft the 
beam on the other side. Blind sectors 
forward of the beam caused by cargo, 
cargo gear, or other permanent 
obstruction shall not exceed 10 degrees 
each, nor total more than 20 degrees, 
including any blind sector within the arc 
of visibility described in paragraph 
(b)(1) of this section. 

(3) From each bridge wing, the field of 
vision extends over an arc from at least 
45 degrees on the opposite bow, through 
dead ahead, to at least dead astern. 

(4) From the main steering position, 
the field of vision extends over an arc 
from dead ahead to at least 60 degrees 
on each bow. 

(5) From each bridge wing, the 
respective side of the vessel is visible 
forward and aft. 

(c) Windows fitted on the navigation 
bridge shall be arranged so that: 

(1) Framing between windows is kept 
to a minimum and is not installed 
immediately forward of any work 
station. 

(2) Front windows are inclined from 
the vertical plane, top out, at an angle of 
not less than 10 degrees and not more 
than 25 degrees. 

(3) The height of the lower edge of the 
front windows is limited to prevent any 
obstruction of the forward view 
previously described in this section. 

(4) The height of the upper edge of the 
front windows allows a forward view of 
the horizon at the conning position, for a 
person with an eye height of 1.8 meters 


(71 inches), when the vessel is at a 
forward pitch angle of 20 degrees. 

(d) Polarized or tinted windows shall 
not be fitted. 


PART 71—[AMENDED] 


7. The authority citation for Part 71 

continues to read as follows: 
: 33 U.S.C. 1321(j); 46 U.S.C. 2113, 

3306; E.O. 12234, 45 FR 58801, 3 CFR, 1980 
Comp., p. 277; E.O. 11735, 38 FR 21243, 3 CFR, 
1971-1975 Comp.., p. 793; 49 CFR 1.46. 

8. Section 71.65-5 is amended by 
reversing paragraph (i) and adding 
paragraph (j) to read as follows: 


§71.65-5 Plans and specifications 
required for new construction. 

(i) [Reserved]. 

(j) Navigation bridge visibility. (1) For 
vessels for 100 meters (328 feet) or more 
in length, a plan shall be included which 
shows how visibility from the navigation 
bridge will meet the standards 
contained in § 72.04-15 of this 
subchapter. 


PART 72—[ AMENDED] 


9. The authority citation for Part 72 
continues to read as follows: 

Authority: 46 U.S.C. 3306, 5115; E.O. 12234, 
45 FR 58801, 3 CFR, 1980 Comp., p. 277; 49 
CFR 1.46. 


10. Part 72 is amended by adding 
Subpart 72.04, reserving §§ 72.04-1 
through 72.04-10, and adding § 72.04-15 
to read as follows: 


04—Manuevering 
Performance and Navigation Bridge 
Visibility 


§§ 72.04-1—72.04-10 [Reserved] 


§ 72.04-15 Navigation bridge visibility. 

Each passenger vessel of 100 meters 
(328 feet) or more in length contracted 
for on or after [date of publication of 
final rule} must meet the following 
requirements: 

(a) The navigation bridge shall be 
placed above all other decked structures 
which are on or above the main deck. 

(b) The field of vision from the 
navigation bridge, whether the vessel is 
in a laden or unladen condition, shall be 
such that: 

(1) From the conning position, the 
view of the sea surface is not obscured 
by more than two ship lengths or 500 
meters (1640 feet), whichever is less, 
from dead ahead to 10 degrees on either 
side. Within this arc of visibility any 
blind sector caused by cargo, cargo gear, 
or other permanent obstruction shall not 
exceed 5 degrees. 
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(2) From the conning position, the 
horizontal field of vision extends over 
an arc from at least 22.5 degrees abaft 
the beam on one side, through dead 
ahead, to at least 22.5 degrees abaft the 
beam on the other side. Blind sectors 
forward of the beam caused by cargo, 
cargo, gear, or other permanent 
obstruction shall not exceed 10 degrees 
each, nor total more than 20 degrees, 
including any blind sector within the arc 
of visibility described in paragraph 
(b)(1) of this section. 

(3) From each bridge wing, the field of 
vision extends over an arc from at least 
45 degrees on the opposite bow, through 
dead ahead, to at least dead astern. 

(4) From the main steering position, 
the field of vision extends over an arc 
from dead ahead to at least 60 degrees 
on each bow. 

(5) From each bridge wing, the 
respective side of the vessel is visible 
forward and aft. 

(c) Windows fitted on the navigation 
bridge shall be arranged so that: 

(1) Framing between windows is kept 
to a minimum and is not installed 
immediately forward of any work 
station. 

(2) Front windows are inclined from 
the vertical plane, top out, at an angle of 
not less than 10 degrees and not more 
than 25 degrees. 

(3) The height of the lower edge of the 
front windows is limited to prevent any 
obstruction of the forward view 
previously described in this section. 

(4) The height of the upper edge of the 
front windows allows a forward view of 
the horizon at the conning position, for a 
person with an eye height of 1.8 meters 
(71 inches), when the vessel is at a 
forward pitch angle of 20 degrees. 

(d) Polarized or tinted windows shall 
not be fitted. 


PART 91—{ AMENDED] 


11. The authority citation for Part 91 is 
revised to read as follows: 

Authority: 33 U.S.C. 1312{j); 46 U.S.C. 3306; 
E.O. 12234, 45 FR 58801, 3 CFR, 1980 Comp.., p. 
277; E.O. 11735, 38 FR 21243, 3 CFR, 1971-1975 
Comp., p. 793; 49 CFR 1.46. 


12. Section 91.55-5 is amended by 


reserving paragraph (i) and adding 
paragraph (j) to read as follows: 


§91.55-5 Plans and specifications 
for new construction. 

(i) [Reserved] 

(j) Navigation bridge visibility. For 
vessel of 100 meters (328 feet) or more in 
length, a plan shall be included which 
shows how visibility from the navigation 
bridge will meet the standards 
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contained in § $2.03-15 of this 
subchapter. 


PART 92—{AMENDED] 


13. The authority citation for Part 92 
continues to read as follows: 

Authority: 46 U.S.C. 3306, 5115, E.O. 12234, 
45 FR 58801, 3 CFR, 1980 Comp., p. 277; 49 
CFR 1.46. 

14. Part 92 is amended by adding 
Subpart 92.03, reserving §§ 92.03-1 
through 92.03-10, and adding § 92.03-15 
to read as follows: 


Subpart $2.03—maneuvering 
Performance and Navigation Bridge 
Visibility 


§§ $2.03-1 through 92.03-10 [Reserved] 


§92.03-15 Navigation bridge visibility. 

Each vessel subject to the provisions 
of this subchapter which is 100 meters 
(328 feet) or more in length and 
contracted for on or after [date of 
publication of final rule} must meet the 
following requirements: 

(a) The navigation bridge shall be 
placed above all other decked structures 
which are on or above the main deck. 

(b) The field of vision from the 
navigation bridge, whether the vessel is 
in a laden or unladen condition, shall be 
such that: 

(1) From the conning position, the 
view of the sea surface is not obscured 
by more than two ship lengths or 500 
meters (1640 feet), whichever is less, 
from dead ahead to 10 degrees on either 
side. Within this arc of visibility any 
blind sector caused by carzc, cargo gear, 
or other permanent obstruction shall not 
exceed 5 degrees. , 

(2) From the conning position, the 
horizontal field of vision extends over 
an arc from at least 22.5 degrees abaft 
the beam on one side, through dead 
ahead, to at least 22.5 degrees abaft the 
beam on the other side. Blind sectors 
forward of the beam caused by cargo, 
cargo gear, or other permanent 
obstruction shall not exceed 10 degrees 
each, nor total more than 20 degrees, 
including any blind sector within the arc 
of visibility described in paragraph 
(b)(1) of this section. 

(3) From each bridge wing, the field of 
vision extends over an arc from at least 
45 degrees on the opposite bow, through 
dead ahead, to at least dead astern. 

(4) From the main steering position, 
the field of vision extends over an arc 
from dead ahead to at least 60 degrees 
on each bow. 

(5) From each bridge wing, the 
representative side of the vessel is 
visible forward and aft. 

(c) Windows fitted on the navigation 
bridge shali be arranged so that: 


(1) Framing between windows is kept 
to a minimum and is not installed 
immediately forward of any work 
station. 

(2) Front windows are inclined from 
the vertical plane, top.out, at an angle of 
not less than 10 degrees and not more 
than 25 degrees. 

(3) The height of the lower edge of the 
front windows is limited to prevent any 
obstruction of the forward view 
previously described in this section. 

(4) The height of the upper edge of the 
front windows allows a forward view of 
the horizon at the conning position, for a 
person with an eye height of 1.8 meters 
(71 inches), when the vessel is at a 
forward pitch angle of 20 degrees. 

(d) Polarized or tinted windows shall 
not be fitted. 


PART 107—{AMENDED] 


15. The authority citation for Part 107 
continues to read as follows: 

Authority: 43 U.S.C. 1333; 46 U.S.C. 3306, 
5115; 49 CFR 1.45, 1.46; section 107.05 also 
issued under the authority of 44 U.S.C. 3507. 


16. Section 107.305 is amended by 
adding paragraph(s) to read as follows: 


§ 107.305 Plans and information. 

(r) [Reserved] 

(s) For vessels of 100 meters (328 feet) 
or more in length, a plan shall be 
included which shows how visibility 
from the navigation bridge will meet the 
standards contained in § 108.815 of this 
subchapter. 

(t)-{u) [Reserved] 


PART 108—[AMENDED] 


17. The authority citation for Part 108 
continues to read as follows: 


Authority: 43 U.S.C. 1333; 46 U.S.C. 3102, 
3306, 5115; 49 CFR 1.46. 


18. Part 108 is amended by adding 
Subpart I, reserving §§ 108.801 through 
108.814, and adding § 108.815 to read as 
follows: 


Subpart I—Maneuvering Performance 
and Navigation Bridge Visibility 


§§ 108.801 through 108.814 [Reserved] 


§ 108.815 Navigation bridge visibility. 

Each vessel subject to the provisions 
of this subchapter which is 100 meters 
(328 feet) or more in length and 
contracted for on or after [date of 
publication of final rule} must meet the 
following requirements: 

(a) The navigation bridge shall be 
placed above all other decked structures 
which are on or above the main deck. 
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(b) The field of vision from the 
navigation bridge, whether the vessel is 
in a laden or unladen condition, shall be 
such that: 

(1) From the conning position, the 
view of the sea surface is not obscured 
by more than two ship lengths or 500 
meters (1640 feet), whichever is less, 
from dead ahead to 10.degrees on either 
side. Within this arc of visibility any 
blind sector caused by cargo, cargo gear, 
or other permanent obstruction shall not 
exceed 5 degrees. 

(2) From the conning position, the 
horizontal field of vision extends over 
an arc from at least 22.5 degrees abaft 
the beam on one side, through dead 
ahead, to at leaste 22.5 degrees abaft the 
beam on the other side. Blind sectors 
forward of the beam caused by cargo, 
cargo gear, or other permanent 
obstruction shall not exceed 10 degrees 
each, nor total more than 20 degrees, 
including any blind sector within the arc 
of visibility described in paragraph 
(b)(1) of this section. 

(3) From each bridge wing, the field of 
vision extends over an arc from at least 
45 degrees on the opposite bow, through 
dead ahead, to at least dead astern. 

(4) From the main steering position, 
the field of vision extends over an arc 
from dead ahead to at least 60 degrees 
on each bow. 

(5) From each bridge wing, the 
respective side of the vessel is visible 
forward and aft. 

(c) Windows fitted on the navigation 
bridge shall be arranged so that: 

(1) Framing between windows is kept 
to a minimum and is not installed 
immediately forward of any work 
station. 

(2) Front windows are inclined from 
the vertical plane, top out, at an angle of 
not less than 10 degrees and not more 
than 25 degrees. 

(3) The height of the lower edge of the 
front windows is limited to prevent any 


_ obstruction of the forward view 


previously described in this section. 

(4) The height of the upper edge of the 
front windows allows a forward view of 
the horizon at the conning position, for a 
person with an eye height of 1.8 meters 
(71 inches), when the vessel is at a 
forward pitch angle of 20 degrees. 

(d) Polarized or tinted windows shall 
not be fitted. 


PART 189—[AMENDED] 


19. The authority citation for Part 189 
continues to read as follows: 


Authority: 33 U.S.C. 1321(j); 46 U.S.C. 2113, 
3306; E.O. 12234, 45 FR 58801, 3 CFR, 1980 
Comp., p.277; E.O. 11735, 38 FR 21243, 3 CFR, 
1971-1975 Comp.., p. 793; 49 CFR 1.46. 
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20. Section 189.55-5 is amended by 
reserving paragraph (j) and adding 
paragraph (k) to read as follows: 


§ 189.55-5 Plans and specifications 
required for new construction. 


* * * * * 


(j) [Reserved] 

(k) For vessels of 100 meters (328 feet) 
or more in length, a plan shall be 
included which shows how visibility 
from the navigation bridge will meet the 
standards contained in § 190.02-15 of 
this subchapter. 


PART 190—[AMENDED] 


21. The authority citation for Part 190 
is revised to read as follows: 
Authority: 46 U.S.C. 2113, 3306; E.O. 12234, 


45 FR 58801, 3 CFR, 1980 Comp., p. 277; 49 
CFR 1.46. 


22. Part 190 is amended by adding 
Subpart 190.02, reserving §§ 190.02-1 
through 130.02-10, and adding § 190.02- 
15 to read as follows: 


Subpart 190.02—Maneuvering 
Performance and Navigation Bridge 
Visibility 


§§ 190.02-1 through 190.02-10 [Reserved] 


§ 190.02-15 Navigation bridge visibility. 

Each vessel subject to the provisions 
of this subchapter which is 100 meters 
(328 feet) or more in length and 
contracted for on or after (date of 
publication of final rule) must meet the 
following requirements: 

(a) The navigation bridge shall be 
placed above all other decked structures 
which are on or above the main deck. 

(b) The field of vision from the 
navigation bridge, whether the vessel is 
in a laden or unladen condition, shall be 
such that: 

(1) From the conning position, the 
view of the sea surface is not obscured 
by more than two ship lengths or 500 
meters (1640 feet), whichever is less, 
from dead ahead to 10 degrees on either 
side. Within this arc of visibility any 
blind sector caused by cargo, cargo gear, 
or other permanent obstruction shall not 
exceed 5 degrees. 

(2) From the conning position, the 
horizontal field of vision extends over 
an arc from at least 22.5 degrees abaft 
the beam on one side, through dead 
ahead, to at least 22.5 degrees abaft the 
beam on the other side. Blind sectors 
forward of the beam caused by cargo, 
cargo gear, or other permanent 
obstruction shall not exceed 10 degrees 
each, nor total more than 20 degrees, 
including any blind sector within the arc 
of visibility described in paragraph 
(b)(1) of this section. 


(3) From each bridge wing, the field of 
vision extends over an arc from at least 
45 degrees on the opposite bow, through 
dead ahead, to at least dead astern. 

(4) From the main steering position, 
the field of vision extends over an arc 
from dead ahead to at least 60 degrees 
on each bow. 

(5) From each bridge wing, the 
respective side of the vessel is visible 
forward and aft. 

(c) Windows fitted on the navigation 
bridge shall be arranged so that: 

(1) Framing between windows is kept 
to a minimum and is not installed 
immediately forward of any work 
station. 

(2) Front windows are inclined from 
the vertical plane, top out, at an angle of 
not less than 10 degrees and not more 
than 25 degrees. 

(3) The height of the lower edge of the 
front windows is limited to prevent any 


‘obstruction of the forward view 


previously described in this section. 

(4) The height of the upper edge of the 
front windows allows a forward view of 
the horizon at the conning position, for a 
person with an eye height of 1.8 meters 
(71 inches), when the vessel is at a 
forward pitch angle of 20 degrees. 

(d) Polarized or tinted windows shall 
not be fitted. 

March 6, 1989. 

R. T. Nelson, 

Rear Admiral, U.S. Coast Guard, Chief, Office 
of Navigation Safety and Waterway Services. 
[FR Doc. 89-5659 Filed 3-23-89; 8:45 am] 
BILLING CODE 4910-14-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 300 
[FRL-3540-2] 


National Priorities List for 
Uncontrolled Hazardous Waste Sites; 
Deletion of a Site 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of intent to delete sites 
from the National Priorities List. Request 
for comments. 


SUMMARY: The Environmental Protection 
Agency (EPA) announces its intent to 
delete the Voortman Farm Site from the 
National Priorities List (NPL) and 
requests public comment. As specified 
in Appendix B of the National Oil and 
Hazardous Substances Contingency 
Plan (NCP), which the EPA promulgated 
pursuant to section 105 of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980 (CERCLA), it has been 
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determined that all Fund-financed 
responses under CERCLA have been 
implemented. EPA, in consultation with 
the Commonwealth of Pennsylvania, has 
determined that no further cleanup is 
appropriate. The intention of this notice 
is to request public comment on the 
intent of EPA to delete the Voortman 
Farm Site. 


DATE: Comments may be submitted on 
or before May 1, 1989. 


ADDRESS: Comments may be mailed to 
Nicholas DiNardo, Remedial Project 
Manager, Superfund Branch, (3HW21), 
Environmental Protection Agency, 841 
Chestnut Street, Philadelphia, PA 19107. 


The Deletion Docket is available for 
inspection Monday through Friday at the 
following locations and times: 

U.S. EPA Region III, Hazardous Waste 
Management Division, 841 Chestnut 
Street, Philadelphia, PA 19107 from 9:00 
am to 5:00 pm. 

Upper Saucon Township Municipal 
Building, c/o Bernard Rodgers, P.O. Box 
278, Camp Meeting Road, Center Valley, 
PA 18034 from 9:00 am to 5:00 pm. 


FOR FURTHER INFORMATION CONTACT: 
For background information on the site, 
contact Nicholas DiNardo at the above 
address or (215) 597-8541. 
SUPPLEMENTARY INFORMATION: 
Table of Contents 

L. Introduction 
Il. NPL Deletion Criteria 
Ill. Deletion Procedures 
IV. Basis for Intended Site Deletion 


1. Introduction 


The Environmental Protection Agency 
(EPA) announces its intent to delete a 
site from the National Priorities List 
(NPL), Appendix B, of the National Oil 
and Hazardous Substances Contingency 
Plan (NCP), and requests comments on 
this deletion. The EPA identifies sites 
that appear to present a significant risk 
to human health or the environment and 
maintains the NPL as the list of those 
sites. Sites on the NPL may be the 
subject of the Hazardous Substances 
Response Fund (Trust Fund) financed 
remedial actions. Any sites deleted from 
the NPL remain eligible for Fund- 
financed remedial actions in the unlikely 
event that conditions at the site warrant 
such action. 

EPA plans to delete the Voortman 
Farm Site in Upper Saucon Township, 
Lehigh County, Pennsylvania from the 
NPL. 

The EPA will accept comments on this 
site for thirty days after publication of 
this notice in the Federal Register. 

Section II of this notice explains the 
criteria for deleting sites from the NPL. 
Section III discusses procedures that the 





EPA is using for this action. Section IV 
discusses the Voortman Farm Site and 
explains how the site meets the deletion 
criteria. 

II. NPL Deletion Criteria 


Amendments to the NCP published in 
the Federal Register on November 20, 
1985, (50 FR 47912) establish the criteria 
the Agency uses to delete sites from the 
NPL. Section 300.66(c)(7) of the NCP 
provides that: 


sites may be deleted from or recategorized 
on the NPL where no further response is 
appropriate. In making this determination, 
EPA will consider whether any of the 
fullowing criteria have been met 


(i) EPA in consultation with the State, 
has determined that responsible or other 
parties have implemented all 
appropriate response actions required; 

(ii) All appropriate Fund-financed 
response actions under CERCLA have 
been implemented, and EPA, in 
consultation with the State, has 
determined that no further cleanup by 
responsible parties is appropriate; or 

(iii) Based on a Remedial 
Investigation, EPA, in consultation with 
the State has determined that the 
release poses no significant threat to 
public health or the environment and, 
therefore, taking of remedial measures is 
not appropriate. 

Before deciding to delete a site, EPA 
will make a determination that the 
remedy, or decision that no remedy is 
necessary, is protective of human health 
and environment, consistent with 
section 121(d) of the Superfund 
Amendments and Reauthorization Act 
(SARA) of 1986. 

Deletion of a site from the NPL does 
not preclude eligibility for subsequent 
Fund-financed actions if future 
conditions warrant such action. Section 
300.68{c)(80 of the NCP states that Fund- 
financed actions may be taken at sites 
that have been deleted from the NPL. 


III. Deletion Procedures 


Deletion of a site from the NPL does 
not itself create, alter, or revoke any 
individual rights or obligations. The NPL 
is designed primarily for information 
purposes and to assist Agency 
management. As mentioned in Section II 
of this notice, § 300.66(c)(8) of the NCP 
states that the deletion of a site from the 
NPL does not preclude eligibility for 
future Fund-financed response actions. 

For deletion of this site, EPA's 
Regional Office will accept and evaluate 
public comments before making the final 
decision to delete. 

A deletion occurs when the Regional 
Administrator places a notice in the 
Federal Register, and the NPL will 
reflect those deletions in the next final 


update. Public notices and copies of the 
Responsiveness Summary will be made 
available to local residents by the 
Regional Office. 


IV. Basis for Intended Site Deletions 


The following site summary provides 
the Agency’s rationale for intending to 
delete this site from the NPL. 


Voortman Farm Site, Upper Saucon 
Township, Pennsylvania 


The Voortman Farm Site in Upper 
Saucon Township, Lehigh County, 
Pennsylvania, is a sinkhole 65 feet in 
diameter and 45 feet deep. In the mid- 
1970's an estimated 10,000 battery cases 
were dumped on the privately owned 
property. The State detected elevated 
concentrations of various heavy metals 
in the sinkhole. Recent analysis of 
nearby domestic wells shows heavy 
metal contaminants to be below both 
the current and proposed Maximum 
Contaminant Levels (MCL) 

A fire was discovered in the sinkhole 
in September, 1986. PADER hired 
contractors to excavate the hole and 
remove the burning battery cases in 
order to put out the fire. It was 
extinguished in less than one month. 

In December 1984, the State and EPA 
signed a Cooperative Agreement for a 
remedial investigation/feasibility study 
(RI/FS) to determine the type and extent 
of contamination at the site and idenify 
alternatives for remedial action. Baker/ 
TSA of Coraoplis, Pennsylvania was 
hired by PADER to conduct the RI/FS. 
Field investigations were completed in 
June, 1987. They included ground water 
sampling, residential tap water samples 
and limited soil and surface water 
samples. The RI was finalized in 
February 1988, and the draft of the FS 
was finalized in May. 

Based upon the results of the RI and 
subsequent groundwater sampling in 
January and February of 1989, the only 
contaminant that remains is lead in the 
soil at the bottom of the sinkhole in 
concentrations below the cleanup level 
recommended by the Agency for Toxic 
Substances and Disease Registry 
(ATSDR). This material has been 
covered over by the continual collapsing 
of the sinkhole walls. The remedial 
actions taken by the State in 1986 
removed the bulk of the waste and no 
groundwater contamination has been 
detected above the levels of concern at 
the site. 

A “No Action with continued 
monitoring” Record of Decision was 
signed by the Regional Administrator in 
June 1988. 

All monitoring will be done on a 
yearly basis for the next five years. 
After this period, EPA and DER will 
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review the site to determine if continued 
monitoring is necessary. 

The Commonwealth of Pennsylvania has 
concurred on this deletion. 

Dated: March 9, 1989. 
Stanley L. Laskowski, 
Acting Regional Administrator, Region III. 
[FR Doc. 89-6984 Filed 3-23-89; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 89-62, RM-6522] 


Radio Broadcasting Services; Quincy, 
Shingle Springs & Sutter Creek, CA 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This document requests 
comments on a petition filed on behalf 
of Olympic Broadcasters, Inc., licensee 
for Station KQNC(FM), Channel 270C2, 
Quincy, California, and Lobster 
Communications Corporation, permittee 
of Station KLIQ (FM), Channel 271A, 
Shingle Springs, California, seeking 
modification of their facilities, by 
substituting Channel 271C2 for Channel 
270C2 at Quincy, and by substituting 
Channel 270B1 for Channel 271A at 
Shingle Springs. Additionally, Channel 
276A is proposed as a substitute for 
Channel 269A at Sutter Creek, 
California,to accommodate the Shingle 
Springs proposal. Reference coordinates 
utilized for Channel 271C2 at Quincy are 
40-03-35 and 120-5442, for Channel 
270B1 at Shingle Springs 38-37-53 and 
120-51-26, and for Channel 276A at 
Sutter Creek, California, 38-24—40 and 
120-47-39. 

DATES: Comments must be filed on or 
before May 4, 1989, and reply comments 
on or before May 19, 1989. 

aAppress: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioners’ counsel, as follows: Richard 
A. Helmick, Esq., Cohn and Marks, Suite 
600, 1333 New Hampshire Ave., NW., 
Washington, DC 20036-1573. 

FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
89-62, adopted February 22, 1989, and 
released March 13, 1989. The full text of 
this Commission decision is available 
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for inspection and copying during 
norma! business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commision 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) by rules governing 
permissible ex parte contact. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

Federal Communications Commission. 

Karl A. Kensinger, 

Chief, Allocations Branch, Policy and Rules 

Division, Mass Media Brueau. 

{FR Doc. 89-6953 Filed 3-23-89; 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 89-61, RM-6521] 


Radio Broadcasting Services; 
Strasburg, CO 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This document requests 
comments on a petition for rule making 
filed on behalf of Express 
Communications, proposing the 
allotment of FM Channel 272A to 
Strasburg, Colorado, as that 
community’s first local broadcast 
service. Reference coordinates used for 
proposed Channel 272A at Strasburg are 
39-39-37 and 104~15-25. 


DATES: Comments must be filed on or 
before May 4, 1989, and reply comments 
on or before May 19, 1989. 

ADDRESS: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner's counsel, as follows: David 
Honig, Esq., 1800 NW. 187th St., Miami, 
FL 33056. 


FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
89-61, adopted February 21, 1989, and 
released March 13, 1989. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contact. 

For information regarding proper filing 
procedures for comments, See 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 
Federal Communications Commission. 
Karl A. Kensinger, 
Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 
[FR Doc. 89-6951 Filed 3-23-89; 8:45 am] 
BILLING CODE 5712-01-M 


47 CFR Part 73 
[MM Docket No. 89-47, RM-6588; RM-6591] 


Radio Broadcasting Services; La 
Grange and Greenville, GA 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


sumMMARY: The Commission requests 
comments on two mutually exclusive 
petitions for rule making. L. Lynn Henley 
seeks the allotment of Channel 239A to 
La Grange, Georgia, as the community's 
second local FM service. Channel 239A 
can be allotted to La Grange in 
compliance with the Commission's 
minimum distance separation 
requirements without the imposition of a 
site restriction. The coordinates for this 
allotment are North Latitude 33-01-54 


and West Longitude 85-01-48. Orchon 
Broadcasting Company requests the 
allotment of Channel 239A to Greenville, 
Georgia, as the community’s first local 
FM service. Channel 239A can be 
allotted to Greenville in compliance 
with the Commission’s minimum 
distance separation requirements with a 
site restriction of 11.9 kilometers (7.4 
miles) south to avoid a short-spacing to 
Station WKLS, Channel 241C, Atlanta, 
Georgia. The coordinates for this 
allotment are North Latitude 32-55-45 
and West Longitude 84-45-41. 


DATES: Comments must be filed on or 
before May 1, 1989, and reply comments 
on or before May 16, 1989. 


aAppReESsS: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: Larry G. Fuss. Contemporary 
Communications, P.O. Box 4010, 
Opelika, Alabama 35803 (Consultant to 
Henley), and L. Lynn Henley, 1406 
Rocky Brook Road, Opelika, Alabama 
36801 (Petitioner). 

FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Notice of 
Proposed Rule Making, MM Docket No. 
89-47, adopted February 14, 1989, and 
released March 8, 1989. The full text of 
this Commission decision is available 
for inspection and copying during 
normal! business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 


Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this p i 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission i such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 
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Federal Communications Commission. 
Karl A. Kensinger, 
Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 
[FR Doc. 89-6952 Filed 3-23-89; 8:45 am] 
BILLING CODE 6712-01- 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 


SUMMARY: This document requests 
comments on a petition by Island 
Broadcasters proposing the allotment of 
FM Channel 293C to Island Park, Idaho, 
as that community's first local FM 
service. The coordinates for the 
proposal are 44-23-30 and 111-1842. 
DATES: Comments must be filed on or 
before May 4, 1989, and reply comments 
on or before May 19, 1989. 

ADDRESS: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner's or their counsel or 
consultant, as follows: Howard 
McDonald, Technical Director Island 
Broadcasters, P.O. Box 710, Ennis, MT 
59729 (petitioner). 

FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
89-64, adopted February 21, 1989, and 
released March 13, 1989. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 


See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contact. 

For information regarding proper filing 
procedures for comments, See 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Federal Communications Commission. 


Karl A. Kensinger, 
Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 


[FR Doc. 89-6950 Filed 3-23-89; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 89-63, RM-6583] 


Radio Broadcasting Services; 
Chubbuck, ID 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This document requests 
comments on a petition by Chubbuck 
Community Broadcasters, Inc. seeking 
the substitution of Channel 253C2 for 
Channel 252A at Chubbuck, Idaho, and 
the modification of its license for Station 
KRCD-FM to specify the higher powered 
channel. Channel 253C2 can be allotted 
to Chubbuck in compliance with the 
Commission's minimum distance 
separation requirements and can be 
used at Station KRCD-FM’s present 
transmitter site. The coordinates for this 
allotment are 42-55-15 and 112-20-44. In 
accordance with Section 1.420(g) of the 
Commission's rules, we shall not accept 
competing expressions of interest in the 
use of 253C2 at Chubbuck. 

DATES: Comments must be filed on or 
before May 4, 1989, and reply comments 
on or before May 19, 1989. 

AppRrEss: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioners, or their counsel or 
consultant, as follows: Thomas W. 
Mathis, Vice President Chubbuck 
Community Broadcasters, Inc., 2661 
Clearwater Street, Pocatello, Idaho 
83201. 

FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
89-63, adopted February 21, 1989, and 
released March 13, 1989. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
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Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contracts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contact. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 


Federal Communications Commission. 
Karl A. Kensinger, 
Chief, Allocations Pranch, Policy and Rules 
Division, Mass Media Bureau. 
[FR Doc. 89-6954 Filed 3-23-89; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 88-26; RM-6031] 


Radio Broadcasting Services; Port 
Sanilac, Mi 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule; termination. 


SUMMARY: This document dismisses a 
petition for rule making filed by D.C. 
Schaberg, requesting the allotment of 
FM Channel 225A to Port Sanilac, 
Michigan (53 FR 5287; February 23, 
1988). The petition is dismissed because 
no expression of interest has been filed 
by the petitioner or any other party. 
With this action, this proceeding is 
terminated. 

FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, MM Docket No. 88-26, 
adopted February 23, 1989, and released 
March 13, 1989. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, NW., 
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Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractors, 
International Transcription Service, 
(202) 857-3800, 2100 M Street, NW., Suite 
140, Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 

1. The authority citation for Part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303. 

Federal Communications Commission. 
Karl Kensinger, 


Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 


{FR Doc. 89-6948 Filed 3-23-89; 8:45 am] 
BILLING CODE 6712-01-M 


GENERAL SERVICES 
ADMINISTRATION 


48 CFR Part 552 
[GSAR Notice No. 5-255] 
General Services 


Administration 
Acquisition Regulation; Construction 
Contract Modifications 


AGENCY: Office of Acquisition Policy, 
GSA. 


ACTION: Notice of proposed rulemaking. 


summary: This notice invites written 
comments on a proposed change to the 
General Services Administration 
Acquisition Regulation (GSAR), that 
would revise the Equitable Adjustments 
clause in section 552.243-71 by (1) 
establishing timeframes for submission 
of proposals, (2) eliminating the $5,000 
threshold for submitting detailed price 
breakdowns, (3) eliminating the term 
“commission” and the four-percentage 
limitation and substitute overhead and 
profit for “commission,” (4) establishing 
an overhead rate by calculating the rate 
as a percentage of the company’s total 
direct costs which percentage would be 
applied to the total direct cost amount, 
and (5) providing for bond premium 
adjustments resulting from changes to 
be made at final settlement. 


DATE: Comments are due in writing on 
or before April 24, 1989. 
ADDRESS: Comments should be 
_addressed to Ms. Marjorie Ashby, Office 
of GSA Acquisition Policy and 
Regulations, 18th & F Streets, NW., 
Room 4026, Washington, DC 20405. 
FOR FURTHER INFORMATION CONTACT: 
Ralph DeStefano, Office of GSA 
Acquisition Policy and Regulations, 
(202) 566-1224. 
SUPPLEMENTARY INFORMATION: The 
Director, Office of Management and 


Budget (OMB), by memorandum dated 
December 14, 1984, exempted certain 
procurement regulations from Executive 
Order 12291. The exemption applies to 
this proposed rule. The proposed 
revisions to the Equitable Adjustments 
clause in section 552.243-71 may have 
an economic effect on a substantial 
number of small entities. Accordingly, 
an initial regulatory flexibility analysis 
has been prepared and submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration. Copies of the 
initial regulatory analysis are available 
for public comment, from the office 
identified above. The initial regulatory 
flexibility analysis indicates the rule 
will affect contractors that receive GSA 
construction contracts (over $25,000) 
when modifications are made under the 
“Changes,” “Differing Site Conditions,” 
“Inspection of Construction” clauses 
and any other clause which provides for 
an “equitable adjustment.” GSA 
awarded approximately 675 
construction contracts (over $25,000) 
valued at approximately $456 million 
during FY 88. Ninety-four percent of the 
contracts were awarded to small 
business concerns. The proposed rule 
does not contain information collection 
requirements that require the approval 
of OMB under (44 U.S.C. 3501 et seq.). 


List of Subjects in 48 CFR Part 552 
Government procurement. 


1. The authority citation for 48 CFR 
Part 552 continues to read as follows: 


Authority: 40 U.S.C. 486(c). 
PART 552—SOLICITATION 


' PROVISIONS AND CONTRACT 


CLAUSES 


2. Section 552.243-71 is revised to read 
as follows: 


552.243-71 Equitable adjustments. 

As prescribed in 543.205(b), insert the 
following clause: 

Equitable Adjustments (XXX 1989) 

The clauses entitled “Changes” at FAR 
52.243-4, “Differing Site Conditions” at FAR 
52.236-2, “Inspection of Construction” at FAR 
52.246-12, and any other clause that provides 
for an “equitable adjustment” are 
supplemented as follows. The Contractor 
shall submit all claims for equitable 
adjustment in accordance with the 
requirements and limitations of this clause. 

(a) The Contractor shall submit proposal(s) 
for an equitable adjustment, including 
changes in the work, drawings or 
specifications, within 30 calendar days after 
receipt of a request for proposal from the 
Contracting Office or the Contracting 
Officer's representative, unless a different 
time period is specified in the Government's 
request, or if no proposal has been requested, 
as provided by the cited clauses. 


12251 


(b) The proposal shall include a request for 
time extension, if any, and sufficient 
information and dates to demonstrate to 
what extent the change will delay the 
completion of contract work. 

(c) The proposal shall be in writing and 
shall provide an itemized breakdown that 
will include, but will not be limited to, the 
items listed below. In addition, on change 
orders where the proposal costs are in excess 
of $25,000, the proposal shall be accompanied 
by subcontractor proposals which shall be 
signed by the subcontractors performing 
work, regardless of their tier. When certified 
cost or pricing data is required under FAR 
15.804, the cost or pricing data shall be 
submitted on Standard Form 1411 (SF-1411). 
Contract Price Proposal Cover Sheet, with 
supporting documents, in accordance with 
FAR 15.804-6. 

(d) The required breakdown of proposals is 
as follows: 

(1) Direct labor 

(2) Material costs 

(3) Other direct costs 

(4) Subcontract costs 

(5) Total direct costs 

(6) Overhead 

(7) Total costs 

(8) Profit 

(9) Total price 

(10) Time extension, if any, and 
justification 

(e) Description of proposal breakdown 
elements. 

(1) Direct labor. This may include payroll 
taxes and fringe benefits. Provide a summary 
of the proposed labor hours, hourly rates, and 
costs broken down by trade (e.g., plumbers, 
electricians, etc.) and by periods of 
performance for which differing hourly rates 
apply. 

(2) Material costs. Provide a consolidated 
priced summary of individual material 
quantities and the basis for pricing. 

(3) Other direct costs. Include costs for 
equipment, scaffolding, etc. 

(4) Subcontract costs. The subcontract 
proposals should be formatted in the same 
manner as specified in (d), above. 

(5) Total direct costs. The total of (e)(1) 
through (e)(4). 

(6) Overhead. The overhead rate shall be 
calculated as a percentage of the company’s 
total direct costs and shall be applied to the 
total direct cost amount above. No separate 
allowance for overhead, such as the use of 
the Eichleay formula or any other formula for 
calculating overhead, is permitted under this 
clause. 

(7) Total costs. The total of (e)(5) and (e)(6). 

(8) Profit. The profit rate shall be applied to 
total costs as defined in (e){7). 

(9) Total price. The total of (e)(7) and (e)(8). 

(10) Time extension, if any, an 
justification. 

(f) The percentages for overhead and profit 
shall be negotiated. The percentage for profit 
may vary according to the nature, extent and 
complexity of the work involved. 
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(g) Equitable adjustments for deleted work 
shall include credits for all overhead and 
profit. 

(h) Bond premium adjustments, resulting 
from changes ordered, will be made at the 
time of final.settlement and will not be 
included in the individual changes. At the 
time the Contractor submits its release of 
claims, the Contractor shall submit a final 
accounting from its bonding company of the 
amount of the bond premiums at the 

inning of the contract and the amount of 
the premiums as finally determined. If there 
is a balance due the bonding company, the 
Government shall reimburse the Contractor 
for such amount; if there is a refund due the 
Contractor, the Government shall be entitled 
to such refund, and will issue a contract 
modification for such credit and deduct the 
amount from the Contractor's final payment. 

(i) When the necessity to proceed with 
work for which an equitable adjustment is 
required does not allow sufficient time to 
negotiate a price or time extension, or when 
the parties fail to reach agreement, the 
Contracting Officer may order the Contractor 
to proceed, as follows: 

(1) On the basis of a price to be determined 
later which shall not be more than the 
increase or less than the decrease proposed 
by the Contractor. 

(2) On the basis of an unpriced contract 
modification not to exceed a stated limit 
without further direction from the Contracting 
Officer. The Contractor shall notify the 
Contracting Officer in writing whenever it 
has reason to believe that the costs the 
Contractor expects to incur under the 
contract modification in the next 60 days, 
when added to all costs previously incurred 
thereunder, will exceed 75 percent of the 
stated limit. The Contractor shall not incur 
costs in excess of the stated limit until the 
Contracting Officer provides written 
_— to proceed up to an increased 

mit. 

If a price-to-be-determined-later contract 
modification or an unpriced contract 
modification is issued by the Contracting 
Officer, the Contractor shall submit a 
proposal for the modification within the time 
specified by the Contracting Officer or, if no 
time is specified, within 30 calendar days of 
receipt of the contract modification. Since the 
Contractor's risk decreases as the work 
under a contract modification progresses, the 
Contractor's failure to submit a proposal and 
make good-faith efforts to reach agreement in 
a timely manner on a final price will affect 
the profit to which it is entitled. If a mutually 
acceptable agreement cannot be reached 
prior to completion of 50 percent of the work, 
in accordance with the Government's 


estimated value of the work, the Contracting 
Officer will consider determining the price 
unilaterally. 


(End of Clause) 

Dated: March 21, 1989. 
Richard H. Hopf, Ill, 
Associate Administrator for Acquisition 
Policy. 
[FR Doc. 89-7110 Filed 3-23-89; 8:45 am] 
BILLING CODE 6820-61-M 


INTERSTATE COMMERCE 
COMMISSION 


49 CFR Parts 1003, 1011, 1182, 1183, 
1186, 1187, and 1188 


{Ex Parte No. MC-179] 


Purchase, Merger, and Control of 
Motor Passenger and Water Carriers 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Commission proposes to 
revise its regulations for applications 
under 49 U.S.C. 11343-11344 to purchase, 
merge, and acquire control of motor 
passenger and water carriers. Under this 
proposal, application Forms OP-F-44 
and OP-F-45, now used for motor 
passenger finance transactions, would 
be discontinued. The proposed rule 
would eliminate unnecessary 
information required on applicants on 
these forms and in the old water carrier 
regulations, and condense the remaining 
useful information into more general 
evidentiary requirements keyed to the 


‘ applicable statutory burden of proof. 


Also, we are proposing to inject safety 
fitness as an issue in passenger finance 
applications, and to require applicants 
to certify their Department of 
Transportation safety ratings and those 
of their motor passenger carrier 
affiliates, if any. 

Additionally, to assist applicants in 
determining whether their finance 
transactions are within the jurisdictional 
scope of 49 U.S.C. 11343, we propose to 
consolidate rules for identifying 
applicable growth operating revenues 
for involved carriers in a new Part 1188. 

We also propose to revise the 
procedures for requesting temporary 
authority under 49 U.S.C. 11349 during 
the pendency of: (1) Applications to 
transfer operating rights of motor and 
water carriers under 49 U.S.C. 10926; 
and (2) applications and petitions for 
exemption to purchase, merge, or 
acquire control of motor and water 
carriers under 49 U.S.C. 11343-11344. 

Finally, we propose to codify 
delegated authority for rendering initial 


decisions in motor passenger and water 
carrier finance proceedings under 49 
U.S.C. 11343-11344 to the Motor Carrier 
Board. 

The proposed changes are part of the 
Commission's outgoing effort to ensure 
that its regulations are clearly written, 
easily used, and fully responsive to 
current policy and public needs. 


DATE: Comments are due on May 8, 
1989. 


ADDRESS: Send an original and 10 copies 

of comments, referring to Ex Parte No. 

MC-179, to: 

Case Control Branch, Office of the 
Secretary, Interstate Commerce 
Commission, Washington, DC 20423. 


FOR FURTHER INFORMATION CONTACT: 
Richard B. Felder, or James L. Brown, 
(202) 275-7691, (202) 275-7898. 


(TDD for hearing impaired: (202) 275- 
1721.) 


SUPPLEMENTARY INFORMATION: 

The proposed rules are contained in a 
revised Part 1182. Regulations for water 
carrier applications under 49 U.S.C. 
11343-11344 formerly were contained at 
49 CFR Part 1181, Subpart B. They were 
deleted temporarily, pending the instant 
rulemaking, when the Commission 
revised Part 1181 in Transfer Rules, 4 
1.C.C.2d 382 (1988), to deal solely with 
small carrier transfers under 49 U.S.C. 
10926 and 10321. The rules for motor 
passenger carrier consolidation, merger, 
or control transactions presently are 
codified at 49 CFR Parts 1182 and 1183. 

Additional information is contained in 
the Commission’s decision. To obtain a 
copy of the full decision, write to, call, 
or pick up in person from: Office of the 
Secretary, Room 2215, Interstate 
Commerce Commission, Washington, 
DC 20423. Telephone: (202) 275-7428. 
(Assistance for the hearing impaired is 
available through TDD services (202) 
275-1721.) 


Environmental and Energy 
Considerations 


The proposed rules do not appear to 
affect significantly the quality of the 
human environment or the conservation 
of energy resources. However, we 
specifically invite the comments of 
interested parties on these issues. 


Regulatory Flexibility Analysis 


An important goal of the proposed 
revisions is to reduce the compliance 
burden on motor passenger and water 
carrier applicants that propose financial 
transactions regulated by this agency. 
Whether parties seek to enter or exit 
from regulated transportation or to 
recapitalize or restructure their 
operations, the proposed changes would 





Federal Register / Vol. 54, No. 56 / Friday, March 24, 1989 / Proposed Rules 


reduce costs and expedite the 
application process. In particular, our 
proposed elimination of Forms OP-F-44 
and OP-F-45 will allow motor passenger 
applicants to present information 
concerning the statutory decisional 
criteria in a more flexible, convenient, 
and efficient manner. Further, much of 
the information presently required of 
water carrier applicants appears neither 
useful nor necessary for the proper 
processing of applications, and therefore 
it can be eliminated. 

While the vast majority of parties 
filing applications governed by the 
pertinent regulations are not small 
entities, the proposed changes 
nevertheless should indirectly benefit 
small businesses and individuals. A 
reduction in compliance costs for 
carriers will free resources for use in 
providing better service at lower cost. 
Thus, motor and water carrier 
passengers and water carrier shippers 
and consignees ultimately should 
benefit from our adoption of the changes 
proposed here. We preliminarily 
concluded, then, that our action should 
have an indirect and positive but not 
significant impact on a substantial 
number of small entities. 

In addition, with one minor exception 
concerning the certification of safety 
ratings by motor passenger applicants, 
the proposed changes will not impose 
additional reporting, recordkeeping, or 
compliance requirements on applicants. 
Conversely, the total informational 
requirements for all applicants have 
been reduced appreciably. Moreover, 
the revised rules will not duplicate, 
overlap, or conflict with any existing 
Federal rule. 


Paperwork Reduction Analysis 


It is estimated that an average of 25 
burden hours per response are required 
to complete the collection of information 
involved with the proposed revised 
temporary authority form OP-F-46, and 
that an average of 60 burden hours per 
response are required to complete the 
collection of information involved with 
finance applications submitted in lieu of 
forms OP-F-44 and OP-F-45 proposed 
to be discontinued. These estimates 
include time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Comments 
concerning the accuracy of this burden 
estimate or suggestions for reducing this 
burden should be directed to the Section 
of Administrative Services, Interstate 
Commerce Commission, and to the 
Office of Management and Budget, 
Paperwork Reduction Project (OMB No. 
31220-0079), Washington, DC 20503. 


List of Subjects 
49 CFR Part 1003 


Brokers, Freight fowarders, Insurance, 
Maritime carriers, Motor carriers, 
Securities, Surety bonds. 


49 CFR Part 1011 


Administrative practice and procedure, 
Authority delegations (Government 
agencies), Organization and function 
(Government agencies). 

49 CFR Part 1182 


Administrative practice and procedure, 
Motor carriers, Maritime carriers. 


49 CFR Part 1183 


Administrative practice and procedure, 
Motor carriers. 


49 CFR Part 1186 


Administrative practice and procedure, 
Freight forwarders, Motor carriers. 


49 CFR Part 1187 


Administrative practice and procedure, 
Motor carriers, Maritime carriers. 


49 CFR Part 1188 


Administrative practice and procedure, 
Motor carriers. 
Authority: 5 U.S.C. 551 and 553; 31 U.S.C. 


9701, and 49 U.S.C. 10301, 10302, 10304, 10305, 


10321, 10926, 10322, 11321, 11343, 11344, 
11345a, and 11349. 

Decided: March 17, 1986. 

By the Commission, Chairman Gradison, 
Vice Chairman Simmons, Commissioners 
Andre, Lamboley, and Phillips. 

Noreta R. McGee, 
Secretary. 

Chapter X of title 49 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 


PART 1003—LIST OF FORMS 


1. The authority citation for Part 1003 
continues to read as follows: 


Authority: 5 U.S.C. 551(a), 5 U.S.C. 
553(1)(c), and 49 U.S.C. 10321. 


§ 1003.2 [Amended] 

2. The Forms OP-F-44 and OP-F-45 
are proposed to be removed from 
§ 1003.2. 

3. The Form OP-F-46 in § 1003.2 is 
proposed to be revised to read as 
follows: 


§ 1003.2 Motor and water carrier, broker, 
and household goods freight forwarder 
forms. 


* * * * * 


OP-F-46. 


Application for approval, under 49 
U.S.C. 11349, of the temporary operation 


of motor carrier or water carrier 
properties. 
Cross Reference: 49 CFR Part 1187. 


* * * * * 


PART 1011—COMMISSION 
ORGANIZATION; DELEGATIONS OF 
AUTHORITY 


4. The authority citation for Part 1011 
continues to read as follows: 


Authority: 49 U.S.C. 10301, 10302, 10304, 
10305, and 10321; 31 U.S.C. 9701; and 5 U.S.C. 
553. 


5. Section 1011.6{i)(2) is proposed to 
be revised to read as follows: 


§ 1011.6 Employee 


* * * * 


{i) ee? 

(2) Motor passenger carrier (except 
applications by carriers with less than 
satisfactory safety ratings from DOT) 
and water carrier finance applications 
under 49 U.S.C. 11343-11344, and small 
carrier transfer applications under 49 
U.S.C. 10926 and 11343{d)(1). 


7 * * * * 


6. Part 1182 is proposed to be revised 
to read as follows: 


PASSENGER CARRIERS AND WATER 
CARRIERS 


Subpart A—Applications 


Sec. 

1182.1 Applications covered by these rules. 

1182.2 Starting the application process. 

1182.3 Petitions for waiver of application 
requirements. 

1182.4 Content of applications. 

1182.5 Directly related applications. 

1182.6 Filing the application. 

1182.7 Commission review of the 
applications. — 

Subpart B—Protests 

1182.8 Protests. 

1182.9 Notice. 

1182.10 Contents of a protest. 

1182.11 Filing a protest. 

1182.12 Withdrawing a protest. 


Subpart C—General Requirements 
1182.13 Amendments. 
1182.14 Replies. 
1182.15 Withdrawing an application. 
1182.16 Copies. 
1182.17 Certificate of service. 
1162.18 Verification of statements. 
1182.19 Statutory findings. 
Authority: 5 U.S.C. 559 and 49 U.S.C. 10321, 
11321, 11341, 11343, 11344, and 11345a. 
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These rules govern applications for 
authority under 49 U.S.C. 11343-11344 to 
consolidate, merge, purchase, or lease 
operating rights and properties of a 
motor carrier of passengers or a water 
carrier, or to acquire control of one or 
more motor carriers of passengers or 
water carriers through ownership of 

stock or otherwise. 


§ 1182.2 Starting the application process. 
There is no application form for these 
proceedings. Applicants for authority 
under 49 U.S.C. 11343-11344 to 
consolidate, merge, purchase, or lease 
operating rights and properties of a 
motor carrier of passengers or a water 
carrier, or to acquire control of one or 


49 CFR 1182.4. See 49 CFR 1002.2(f) (21) 
for filing fees. 


§ 1182.3 Petitions for waiver of application 
requirements. 


{a} Before filing an application under 
this section, applicants may file a 
petition seeking waiver of any of the 


filing requirements. With respect to the 
information for which a waiver is 


(1) It is unavailable or it is 
unnecessary to decide the case, 

(2) the Commission can make the 
requisite statutory findings governing 
the transaction without such 
information, and 

(3} consequently, the filing 
requirement would impose an undue 
burden upon applicants. 

(b) Applicants may file their 
application only after the Commission 
has rendered a decision on the waiver 
request indicating the extent to which 
applicants have been relieved from the 
usual filing requirements. 


§ 1182.4 Content of applications. 

(a) Absent a waiver, the application 
must contain the following information: 

(1) Full name, address, and signature 
of each of the parties to the transaction. 

(2) Copies or descriptions of the 
pertinent operating authorities of the 
parties. 

(3) A description of the proposed 
transaction. 

(4) Identification of any ICC-regulated 
carriers affiliated with the parties, a 
brief description of their operations, and 
a summary of the inter-corporate 
structure of the corporate family from 
top to bottom. 


(5) If applicants are motor carriers, a 
jurisdictional statement, supported by 
relevant data and computations, 
demonstrating that the aggregate gross 
operating revenues from interstate 
operations conducted by them and their 
motor carrier affiliates, if any, exceeded 
$2 million for a period of 12 consecutive 
months, ending not more than 6 months 
preceding the date of the parties’ 

agreement covering the transaction. See 
49 CFR 1188. 

(6) A statement indicating whether the 
transaction will or will not significantly 
affect the quality of the human 
environment and the conservation of 
energy resources. 

(7) Information to demonstrate that 
the proposed transaction is consistent 
with the national transportation policy 
and the public interest, including 
particularly: 

(i) The effect of the proposed 
transaction on competition within the 
involved transportation markets; 

(ii) The effect of the proposed 
transaction on accommodating 
significant transportation needs; and 

(iii) If the proceeding involves a motor 
passenger or rail carrier, the effect of the 
proposed transaction on the adequacy of 
transportation to the public; the effect 
on the public interest of including, or 
failing to include, other carriers in the 
area involved in the proposed 
transaction (if applicable); the total 
fixed charges that result from the 
proposed transaction; and the interest of 
carrier employees affected by the 
proposed transaction. (See 49 U.S.C. 
11344(b)(2).) 

(8) Certification of the U.S. 
Department of Transportation safety 
fitness rating of each motor passenger 
carrier involved in the transaction, 
whether that carrier is a party to the 
transaction or is affiliated with a party 
to the transaction. 

(9) If motor passenger carriers are 
involved in the transaction, certification 
by the party acquiring any operating 
rights through the transaction that it has 
sufficient insurance coverage under 49 
U.S.C. 10927 for the service it intends to 
provide. 

(10) If water carriers are involved in 
the transaction, information to show 
that the acquiring party is fit, willing, 
and able properly to perform the service 
authorized by the certificate or permit 
involved and to conform to the 
applicable statutory and administrative 
requirements. 

(b) The application shall contain 
applicant's entire case unless: 

(1) the Commission finds, on its own 
motion or that of a party to the 
proceeding, that additional evidentiary 


submissions are required to resolve the 
issues in a particular case; or 

(2) the application contains an 
impediment. (See 49 CFR 1182.13.) 

(c) Any statements submitted on 
behalf of an applicant supporting the 
transaction shall be verified. 
consisting strictly of legal argument, 
however, need not be verified. 

(d) Hf an application or supplementa} 
pleading contains false or misleading 
information, the granted application is 
void ab initio. 

§ 1182.5 Directly related applications. 

(a) Directly related applications shall 
be filed along with the proposed 
acquisition transaction in a single 
submission. Such a ions are those 
filed under other provisions of Title 49, 
Subtitle IV, U.S. Cade, “Transportation,” 
that either directly affect or are directly 
affected by the application filed under 
49 U.S.C. 11343-11344. Typically, they 
include requests to obtain new operating 
authority, or to modify or convert 
existing operating authority. Whenever 
an application is filed under these rules 
and a directly related application also is 
filed, each application shall make 
reference to the other. 

(b) Whenever possible, the 
Commission will decide directly related 
applications in a consolidated 
proceeding. In such cases, the statutory 
time frames governing the lead 
proceeding under 49 U.S.C. 11343-11344 
will be applied. 


§ 1182.6 Filing the application. 

(a) Each application shall be filed 
with the Commission as provided at 49 
CFR 1182.16. In. addition, one copy shall 
be delivered to the Commission's 
Regional Office for the region in which 
each party's headquarters is located. 
Upon written request, one copy shall be 
delivered, by first-class mail, to the 
Board, Commission, or official (or to the 
Governor where there is no Board, 
Commission, or official) having 
authority to regulate transportation by 
motor or water vehicle in each State in 
which the carriers operate. A copy of 
the application shall be sent to the 
appropriate Board or official of the 
States in which each party's 
headquarters is located. 

(b) In their application, the parties 
shall certify that they have delivered 
copies of the application as provided in 
paragraph (a) of this section. i 
§ 1182.7 Commission review of the 
applications. 

(a) All applications are reviewed for 


correctness and completeness. Minor 
errors will be corrected with notification 
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to the applicant. Incomplete applications 
may be rejected. 

(b) A summary of the application will 
be published in the JCC Register to give 
notice to the public. The summary for an 
application involving motor carriers also 
will be published in the Federal 
Register. It will be published in the form 
of a tentative grant of authority. (See 
also 49 CFR 1182.13, regarding 
applications published with 
impediments.) 

(c) If the published notice does not 
properly describe the authority sought, 
applicant shall inform the Commission 
= 10 days after the publication 

ate. 


Subpart B—Protests 


§ 1182.6 Protests. 

(a) Protests to an application shall be 
filed (received at the Commission) 
within 45 days after the date the 
application is published. 

(b) Failure to file a timely protest 
waives further participation in the 
proceeding. If no one opposes the 
application, it will be decided using the 
information submitted with the 
application. 


§ 1182.9 Notice. 

A copy of the application will be 
available for inspection at the 
Commission's offices in Washington, 
DC, or at the Regional Office for each 
applicant's domicile. Interested persons 
may request a copy of the application by 
writing to the Commission-designated 
contract agent (as identified in the JCC 
Register), Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, and including a 
check or money order for $10 made 
payable to such contract agent; or, by 
contacting the contract agent at (202) 
289-4357 /4359 (TDD for hearing 
impaired (202) 275-1721) and arranging 
billing acceptable to the agent. 


§ 1182.10 Contents of a protest. 

(a) Protests shall be verified. 

(b) The protest shall contain all 
information upon which the protestant 
plans to rely, including the grounds for 
the protest and the protestant's interest 
in the proceeding. 

(c) A protest may include a request 
that the Commission allow: 

(1) additional evidentiary submissions 
from the parties to a proceeding, or (2) 
further procedural steps to develop the 
evidentiary record (e.g., discovery). 

The request must demonstrate that 
this procedure is necessary to resolve 
the specific issues giving rise to the 
request. If the Commission finds, 
whether on its own motion or that of a 


party, that the record requires 
supplementation, a decision will be 
issued indicating the additional 
information required and the time 
frames within which such information 
must be submitted. 


§ 1182.11 Filing a protest. 

(a) The protest is to be sent to the 
Commission with the docket number of 
the proceeding conspicuously placed on 
the top of the first page of the protest. 

(b) A copy of the protest shall be 
served on applicants’ representative(s). 


§ 1182.12 Withdrawing a protest. 

A protestant wishing to withdraw 
from a proceeding shall concurrently 
inform the Commission and the 
applicants in writing. 


Subpart C—General Requirements 
§ 1182.13 Amendments. 

(a) After notice of an application is 
published, applicants may not amend 
their proposal unless specifically 
required to do so by the Commission 
because of an “impediment” in the 
application (e.g., a jurisdictional 
problem, unresovled fitness issue, or 
question concerning possible unlawful 
control). Any such impediment will be 
indicated in the published notice. 

(b) If an impediment is noted, 
applicants must file a pleading 
suggesting a “cure” to the impediment 
and/or containing legal argument, 
within 20 days after the date the notice 
is published. Applicants must 
subsequently serve any protestant(s) 
with a copy of their pleading. Failure to 
comply with these provisions may result 
in dismissal of the application. 

(c) Protestants wishing to file a reply 
to the applicants’ pleading must do so 
within 20 days after the date applicants’ 
pleading is filed. 

(d) If replies to applicants’ pleading 
are filed, applicants may file a rebuttal 
within 15 days after the date the replies 
were due. This optional pleading will be 
in addition to any evidence previously 
submitted by applicants in the 
application or the reply to protests. 


§ 1182.14 Replies. 

(a) If the application is opposed, 
applicants may file a reply to the 
protest(s). This reply statement is due at 
the Commission within 60 days after the 
date of publication of the application. 

(b) The reply statement may not 
contain new evidence. It shall only rebut 
or further explain matters previously 
raised. 

(c) The reply statement shall be 
verified unless it consists strictly of 
legal argument. A copy of the reply 


statement shall be served on 
protestants. 


§ 1182.15 Withdrawing an application. 

If applicants wish to withdraw an 
application, they shall jointly request 
dismissal in writing as provided at 49 
CFR 1182.16. 


§ 1182.16 Copies. 


An original and 1 copy of all 
applications filed under this Part and all 
other pleadings and material relating to 
such applications must be filed with the 
Commission in Washington, DC, and, if 
mailed, addressed to “Office of the 
Secretary, Interstate Commerce 
Commission, Washington, DC 20423.” 


§1182.17 Certificates of Service. 


(a) Where the rules require service of 
a pleading on another party, that 
pleading shall be mailed or delivered by 
hand concurrently with its service on 
the Commission. 

(b) The pleading shall contain a 
statement (certificate of service) that the 
pleading has been mailed or hand 
delivered in accordance with paragraph 
(a) of this section. 

(c) All motions and replies shall be 
served on all parties. 


§ 1182.18 Verification of statements. 


(a) All applications and related 
pleading (except motions to strike, 
replies thereto, and other pleadings that 
consists only of legal argument) must be 
verified by the person offering the 
statement. 

(b) The manner of verification must be 
as follows: 

ee ee 
penalty of perjury under the laws of the 
United States of America, that the 
information above is true and correct. 
Further, I certify that I am qualified and 
authorized to file this Statement. (See 18 
U.S.C. 1001 and 18 U.S.C. 1621 for penalties.) 


§ 1182.19 Statutory findings. 


The following findings are made for 
applications to consolidate, purchase, 
merge, lease operating rights and 
properties, or acquire control of motor 
passe! carriers or water carriers 
under 49 U.S.C. 11343-11344: 


We preliminarily find, with the exception 
of those applications involving impediments 
(e.g., jurisdictional problems, unresolved 
fitness questions, or questions involving 
possible unlawful control) that each 
applicant has demonstrated, in accordance 
with the applicable provisions of 49 U.S.C. 
11321, 11343, 11344, and 11349, and with the 
Commission's rules and regulations, that the 

proposed transaction should be authorized as 
Stated. This finding shall not be deemed to 
exist where the application is 
Except where specifically noted, this decision 
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is neither a major Federal action significantly 
affecting the quality of the human 
environment nor a major regulatory action 
under the Energy Policy and Conservation 
Act of 1975. 


CARRIERS OF PASSENGERS OR 
THEIR PROPERTIES 


7. Part 1183 is proposed to be 
removed. 


PART 1186—EXEMPTION OF CERTAIN 
TRANSACTIONS UNDER 49 U.S.C. 
11343 


8. The authority citation for Part 1186 
continues to read as follows: 

Authority: 49 U.S.C. 10321 and 11343{e} and 
5 U.S.C. 553. 

9. Section 1186.4 is proposed to be 
revised to read as follows: 


§ 1186.4 Temporary authority. 

Parties may simultaneously request 
temporary authority during the 
pendency of the exemption proceeding 
by submitting Form OP-F-46 in 
accordance with the regulations at 49 
CFR Part 1187. 

10. Part 1187 is proposed to be added 
to read as follows: 


PART 1187—TEMPORARY 
AUTHORITY IN MOTOR AND WATER 
CARRIER FINANCE PROCEEDINGS 


Sec. 


1187.1 Applications governed by these rules. 


1187.2 Procedures used generally 
1187.3 Applications. 
1187.4 Commission action. 
1187.5 Protests. 
Authority: 5 U.S.C. 559 and 49 U.S.C. 10321, 
10926, 11341, 11343, 11344, and 11349. 


§ 1187.1 Applications governed by these 
rules. 


These rules govern the handling of 
applications filed for temporary 
authority to operate motor property 
carrier, motor passenger carrier, and 
water carrier properties sought to be 
acquired in separately filed applications 
or petitions for exemption under: 

(a) 49 U.S.C. 11343-11344 (for 
authority to consolidate, purchase, 
merge, or lease operating rights and 

properties of, or to acquire contro} of, 
motor property carriers, motor 
passenger carriers, and water carriers), 


or 
(b) 49 U.S.C. 10926 {for the transfer of 

certificates and permits of motor 

property carriers, motor passenger 

carriers, and water carriers}. 

§ 1187.2 Procedure used generally. 
Since the basis for filing applications 

for temporary authority under these 


rules is to prevent destruction of or 
injury to motor carrier or water carrier 
properties sought to be acquired under 
49 U.S.C. 11343-11344 or 10926, these 
rules are deigned to permit the 
Commission to decide 

temporary authority applications. The 
Commission has no obligation to give 
public notice of applications filed under 
these tules for temporary authority. 
Cases are decided without hearing or 
other formal proceeding. However, the 
rules do permit the Commission, when 
feasible, to publish notice of temporary 
authority applications, and such 
applications may be opposed. 


§ 1187.3 Applications. 

(a) Starting the eetnes process. 
Persons seeking temporary authority 
under this section shall complete 
application form OP-F-46. (See 49 CFR 
Part 1003 and § 1002.2(f)(24) regarding 
forms and filing fees.) An application for 
temporary authority may only be filed 
concurrently with or after the filing of a 
related application or petition for 
exemption under 49 U.S.C. 11343-11344 
or 10926. 

(b) Information to be submitted by 
applications. The application form 
constitutes applicants’ entire case and 
shall contain all of the information on 
which applicants intend to rely. 

(c) Where the application is sent. The 
original and 1 copy of the application 
shall be sent to the Office of the 
Secretary, Interstate Commerce 
Commission, Washington, DC 20423, 
along with the application fee. In 
addition, one copy of the application 
shall be sent by applicants to each of 
the persons and State officials specified 
on the application form. When an 
application for temporary authority is 
filed after the filing and publication of 
notice of the related acquisition 
transaction (under 49 U.S.C. 11343-11344 
or 10926), applicants also shall serve a 
copy of the temporary authority 
application on all parties of record in the 
related transaction as of the date of the 
filing. 

§ 1187.4 Commission action. 

(a) Where an application for 
temporary authiority is filed 
concurrently with the related acquisition 
application or petition for exemption, 
notice of filing of the temporary 
authority application will appear in the 
published notice of the corresponding 
permanent application or petition. 

(b) The temporary autho 
application {and protests, if any) will be 
submitted to an appropriate decisional 
body for disposition as soon as possible 
after filing. These rules do not provide 
for any specific time period for the filing 
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of opposition to concurrently filed 
temporary authority applications. A 
temporary authority request may be 
acted upon before the publication of the 
related permanent application or 
petition for exemption. 

§ 1187.5 Protests. 

(a} Who can oppose an application. A 
protest to an application for temporary 
authority filed under these rules may be 
filed only by persons who oppose or 
intend to oppose the related permanent 
application or petition for exemption 
filed under 49 U.S.C. 11343-11344 or 
10926.- 

(b) Contents of a protest. A protest to 
an application for temporary authority 
shall be in writing. The protest shall 
state the protestant’s interest in the 
proceeding and the specific grounds on 
which protestant relies in opposing the 
temporary authority application. The 
protest also shall indicate that a copy 
has been served on applicants’ 
representative(s)}. 

(c) To whom the protest is sent. The 
original and 1 copy of the protest shall 
be sent to the Office of the Secretary, 
Interstate Commerce Commission, 
Washington, DC 20423. A copy of the 
protest shall be served on applicants’ 
representativesfs). 

11. Part 1188 is proposed to be added 
to read as follows: 


PART 1188—GROSS OPERATING . 
REVENUES OF CARRIERS INVOLVED 
IN FINANCE PROCEEDINGS 


Sec. 

1188.1 Computation of gross operating 
revenues of carriers involved in 
unifications. 

1188.2 Deduction of revenues from sources 
other than regulated transportation. 

Authority: 5 U.S.C. 559 and 49 U.S.C. 10321, 

11341, 11343, 11344, and 11345a. 


§ 1188.1 Computation of gross operating 
revenues of carriers involved in 
unifications. 

In proceedings involving 
consolidation, merger, or acquisition of 
control of motor carriers under 40 U.S.C. 
11343, the aggregate gross operating 
revenues of carriers attributable to 
transportation from the use of their 
respective operating rights subject to 
Subchapter II of Chapter 105 of the Act, 
shal! be deemed to have exceeded $2 
million for the period of 12 consecutive 
months, ending not more than 6 months 
preceding the date of the agreement of 
the parties covering the transaction, 
within the meaning of 49 U.S.C. 
11343(d)f{1}, unless otherwise shown, 
under each of the following 
circumstances: 
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(a) At the end of the preceding 
calendar year the carriers involved in 
the transaction filed reports with the 
Commission, as required by 49 U.S.C. 
11145, showing annual gross operating 
revenues from motor carrier operations 
totaling more than $2 million, and none 
of the carriers has sold or otherwise 
disposed of any portion of its operating 
rights subsequent to the end of the 
preceding calendar year; 

(b) A carrier involved in the 
transaction filed a quarterly report or 
reports for subsequent quarters, and a 
reasonable estimate of its annual gross 
operating revenues and the reported 
annual gross operating revenues of the 
other carriers involved in the 
transaction for the preceding calendar 
year aggregates more than $2 million; or 

(c) A reasonable estimate of the 
annual gross operating revenues of any 
carrier which sold or otherwise disposed 


of any portion of its operating rights or 
which began new operations or 
extended existing operations 
subsequent to the end of the preceding 
calendar year, and the reported annual 
gross operating revenues of the other 
carriers involved in the transaction for 
the op = fae calendar year aggregates 
more than $2 million. 


§ 1188.2 Deduction of revenues from 
sources other than regulated 
transportation. 


(a) In determining whether a proposed 
transaction is subject to the provisions 
of 49 U.S.C. 11343, applicant motor 
carriers and their affiliate motor carriers 
must select the same 12-month period 
and indicate the 12-month period 
selected, as provided in § 1188.1, and 
must disclose the gross revenues 
received by each such carrier during the 
critical period selected and the revenues 
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derived from sources other than 
transportation subject to Subchapter I 
of Chapter 105 of the Act. Such latter 
revenues may be deducted from the 
gross revenues for the purpose of 
determining jurisdiction. 

(b) Applicants shall show the amounts 
which they claim should be deducted, 
the sources from which the revenues 
were derived, and the circumstances 
under which transportation performed is 
claimed not to have been subject to 
Subchapter II of Chapter 105 of the Act, 
in transfer proceedings under 49 CFR 
Part 1181 or in support of a motion for 
dismissal of proceedings under this part. 

(c) Applicants shall not be required to 
show that the revenues computed under 
§ 1188.1 were derived from 
transportation subject to Subchapter II 
of Chaper 105 of the Act. 

[FR Doc. 89-6972 Filed 3-23-89; 8:45 am] 
BILLING CODE 7035-01-88 





DEPARTMENT OF AGRICULTURE 
Cooperative State Research Service 


Committee of Nine; Meeting 


In accordance with the Federal 
Advisory Committee Act of October 6, 
1972, (Pub. L. 92-463, 86 Stat. 770-776), 
the Cooperative State Research Service 
announces the following meeting: 


Name: Committee of Nine. 

Date & Time: May 18, 1989, 8:30 a.m.— 
5:00 p.m; May 19, 1989, 8:30 a.m.—5:00 
p.m. 

Place: U.S. Department of Agriculture, 
Room 338C, Aerospace Building, 
Washington, DC 20250-2200. 

Type of Meeting: Open to the public. 
Persons may participate in the meeting 
as time and space permit. 

Comments: The public may file 
written comments before or after the 
meeting with the contact person listed 
below. 

Purpose: To evaluate and recommend 
proposals for cooperative research on 
problems that concern agriculture in two 
or more States, and to make 
recommendations for allocation of 
regional research funds appropriated by 
Congress under the Hatch Act for 
research at the State agricultural 
experiment stations. 

Contact Person for Agenda and More 
Information: Dr. John A. Naegele, Executive 
Secretary, U.S. Department of Agriculture, 
Cooperative State Research Service, Room 
328, Aerospace Building, Washington, DC 
20250-2200, Telephone: 202-447-4587. 


Done at Washington, DC this 10th day of 


Administrator, Cooperative State Research 
Service. 

[FR Doc. 89-6986 Filed 3-23-89; 8:45 am] 
BILLING CODE 3410-22-M 


DEPARTMENT OF COMMERCE 


DOC has submitted to OMB for 
clearance the following proposal for 
collecticn of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: Bureau of Export 

Administration. 

Title: Quarterly Report of the Loan or 

Sale of Equipment, Parts, 


Accessories, and Components by 
Airlines. 

Form Number: Agency—EAR 776.8; 
OMB—0694—0035. 


Type of Request: Extension of the 
expiration date of a currently 
approved collection. 

Burden: 1 respondent; 2 reporting 
hours—Average hours per response is 
one-half hour. 190 recordkeepers; 817 
recordkeeping hours. Average hours 
per recordkeeper is 4.3 hours. 

Needs and Uses: Export Administration 
allows airlines operating abroad to 
lend or sell U.S. airplane parts to 
another airline without written 
authority. BXA requires airlines to 
maintain records for two years of 
these transactions. Some countries, 
however, do not allow U.S. 
representatives to inspect such 
records. In those instances, the airline 
making the transfer must submit a 
quarterly report on transfers. This 
special authority is not available for 
transfers of parts to Communist bloc 
countries and other embargoed 
countries. The information is used to 
ensure diversions do not occur. 

Affected Public: Businesses or other for- 
profit institutions; small businesses or 
organizations. 

Frequency: Recordkeeping/ quarterly 
reports. 

Respondent’s Obligation: Required to 
obtain or retain a benefit. 

OMB Desk Officer: John Horrigan, 395- 
7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
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John Horrigan, OMB Desk Officer, Room 
3208, New Executive Office Building, 
Washington, DC 20503. 

Dated: March 17, 1989. 
Edward Michals, 
Departmental Clearance Officer, Office of 
Management and Organization. 
[FR Doc. 89-7009 Filed 3-23-89; 8:45 am] 
BILLING CODE 3510-CW-M 


Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: International Trade 
Administration. 

Title: Information on Articles for 
Physically or Mentally Handicapped 
Persons Imported Free of Duty. 

Form Numbers: Agency—ITA-362P. 
OMB—0625-0118. 

Type of Request: Extension of the 
expiration date of a currently 
approved collection. 

Burden: 370 respondents; 555 reporting 
hours. 

Average Hours Per Response: 5 minutes. 

Needs and Uses: Congress, when it 
enacted legislation to implement the 
Nairobi Protocol to the Florence 
Agreement, included a provision for 
the Departments of Treasury and 
Commerce to collect information on 
the import of articles for the 
handicapped. The legislation provided 
for the temporary implementation of 
most treaty provisions in a more 
liberal fashion than strictly required 
by the Protocol. To ensure that this 
liberality does not cost U.S. jobs in 
affected commerce, Congress 
established a safeguard mechanism 
under which the U.S. could modify its 
tariff treatment of such articles to 
accord with the Protocol's literal 
terms in the event domestic injury 
resulted. The data collected on this 
form assist the U.S. Government and 
domestic industry to assess domestic 
injury. Without the collection of data, 
it would be almost impossible for a 
domestic industry (or part thereof) to 
prove that it had been injured due to 
duty-free imports of a like or directly 
competitive article under the Nairobi 
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Protocol since it would not have data 
to show the quantity of the article that 
had come in free of duty under the 
handicapped provision. It would also 
be almost impossible for ITC to do an 
investigation to help the President 
decide whether duty-free treatment 
had caused injury to the industry. 

Affected Public: tndividuals or 
households; State or local 
governments; businesses or other for 
profit; Federal agencies or employees; 
non-profit institutions; small 
businesses or organizations. 

Frequency: On occasion. 

Respondent's Obligation: Required to 
obtain or retain a benefit. 

OMB Desk Officer: John Horrigan, 395- 

7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
John Horrigan, OMB Desk Officer, Room 
3208 New Executive Office Building, 
Washington, DC 20503. 

Dated: March 17, 1989. 

Edward Michals, 

Departmental Clearance Officer, Office of 
Management and Organization. 

[FR Doc. 89-7008 Filed 3-23-89; 8:45 am] 
BILLING CODE 3510-CW-M 


Agency information Coliection Under 
Review by the Office of Management 
and Budget (OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: National Oceanic and 

Atmospheric Administration 
Title: Interim Capital Construction Fund 

Agreement and Certificate 
Form Number: Agency—NOAA Form 

88-14; OMB—0648-0090 
Type of a Request: Extension of a 

currently approved collection 
Burden: 1,000 respondents; 2,250 

reporting hours; average hours per 
response—2.25 hours 
Needs and Uses: The Capital 

Construction Fund allows owners of 

vessels to establish a fund for the 

construction, reconstruction, or 
replacement of a vessel. The fund has 
tax deferral benefits. Owners wishing 
to establish such a fund must submit 
an application to demonstrate their 


eligibility. 


Affected Public: Businesses or other for- 
profit institutions; small businesses or 
organizations 

Frequency: On occasion 

Respondent's Obligation: Required to 
obtain or retain a benefit 

OMB Desk Officer: Mark Rockel, 395- 
3084. 


Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202).377-3271, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Mark Rockel, OMB Desk Officer, Room 
3019, New Executive Office Building, 
Washington, DC 20503. 

Dated: March 15, 1989 
Edward Michals, 

Departmental Clearance Officer, Office of 
Management and Organization. 

[FR Doc. 89-7011 Filed 3-23-89; 8:45 am] 
BILLING CODE 3510-CW-M 


Office of the Secretary 


Privacy Act of 1974; New System of 
Records 


Pursuant to the provisions of the 
Privacy Act, as amended in 1988, and 
the Office of Management and Budget 
Circular A-130, Appendix I, notice is 
hereby given that the Department of 
Commerce adopted a new system of 
records effective February 14, 1989. The 
system is entitled “COMMERCE/DEPT- 
21, Telephone Call Detail Records.” The 
notice of proposed system establishment 
was published in the Federal Register on 
December 16, 1988, 53 FR 50560. Also, 
documentation was submitted, as 
required, to the Office of Management 
and Budget, and to Congress. No 
comments were received. The full text of 
the system of records appeared in the 
issue of the Federal Register as cited 
above. To request a copy of the system 
notice, please call Ms. Gerri LeBoo, 202- 
377-3630; or write to Ms. LeBoo at: U.S. 
Department of Commerce, Management 
Support Division, Office of Management 
and Organization, Room 6628, 
Washington, DC 20230. 

Dated: March 20, 1989. 

J. Randall Blumenschein, 

Chief, Management Support Division. 
[FR Doc. 89-6955 Filed 3-23-89; 8:45 am] 
BILLING CODE 3510-CW-M 
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National Oceanic and Atmospheric 
Administration 


New England Fis:..ry Management 
Council; Public Hearings 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of public hearings and 
request for comments. 


SUMMARY: The New England Fishery 
Management Council (Council) will hold 
a series of public hearings and provide a 
comment period to solicit public input 
relating to proposed Amendment 3 to 
the Northeast Multispecies Fishery 
Management Plan (FMP). Individuals 
and organizations may comment in 
writing to the Council if they are unable 
to attend the hearings. 

DATES: The public comment period will 
close May 5, 1989. See “SUPPLEMENTARY 
INFORMATION” for dates and locations of 
the hearings. 


appress: All written comments should 
be addressed to Chairman, New 
England Fishery Management Council, 5 
Broadway, Saugus, MA 019068. 
SUPPLEMENTARY INFORMATION: The 
Council seeks input on a proposed 
flexible area management system 
designed to allow timely action to 
reduce fishing/discard mortality on 
large concentrations of spawning, 
juvenile or sub-legal fish of the regulated 
species. The Chairman of the Council's 
Multispecies Committee, upon learning 
of the existence of such a situation, 
would determine if the situation 
warranted further investigation. If so, he 
would request the NMFS Regional 
Regional Director to initiate a fact 
finding investigation to provide 
verification. Through various means, the 
Regional Director would determine if 
there was significant harm being caused 
to any stocks managed under the FMP, 
and, if possible, would quantitatively 
evaluate the extent of the potential 
damage to the resource. The public 
would be notified and the Multispecies 
Committee Chairman would schedule a 
public hearing to discuss the matter. 
After reviewing the fact finding report, 
public comment and other available 
information, the Multispecies Committee 
would decide upon a course of action 
and make a recommendation to the 
Regional Director. The Committee could 
request the closure of an area to all or 
certain gear types, or other less 
restrictive measures such as mesh size 
restrictions, catch limits, etc. The 
duration of the closure or other action 
would be determined by the Committee 
and would not be less than three weeks 
or more than six months. It would be 





initiated in appropriate but relatively 
small areas. The Regional Director 
would terminate the action earlier, if a 
monitoring program indicated that 
conditions in the fishery no longer 
warranted the action. 

All public hearings will begin at 7:30 
p.m. The dates and locations of the 
hearings are scheduled as follows: 

1. April 10, 1989—Holiday Inn By The 
Bay, 88 Spring Street, Portland, 
‘Maine 

2. April 11, 1989—Holiday Inn, I-95 
Traffic Circle and Woodbury 
Avenue, Portsmouth, New 
Hampshire 

3. April 11, 1989—Sandy Bay Motor 
Lodge, 173 Upper Main Street, 
Rockport, Massachusetts 

4. April 12, 1989—Holiday Inn, L.I. 
Expressway & Rt. 25, Riverhead, 
New York 

5. April 12, 1989—Skipper Inn, 110 
Middle Street, Fairhaven 
Massachusetts 

6. April 13, 1989—Dutch Inn, Great 
Island Road, Galilee, Rhode Island 

7. April 13, 1989—Rockland High School, 
400 Broadway, Rockland, Maine. 


Dated: March 21, 1989. 
Richard H. Schaefer, 
Director of Office of Fisheries Conservation 
and Management, National Marine Fisheries 
Service. 
[FR Doc. 89-7094 Filed 3-23-89; 8:45 am] 
BILLING CODE 3510-22-M 


National Technical Information 
Service 


intent to Grant Exclusive Patent 
License 


The National Technical Information 
Service (NTIS), U.S. Department of 
Commerce, intends to grant to Consep 
Membranes, Inc., having a place of 
business in Bend, OR 97708, an 
exclusive license in the United States to 
practice the invention entitled “Novel 
Sequiterpene Epoxides,” U.S. Patent 
Application Serial Number 7-168,047. 
The patent rights in this invention have 
been assigned to the United States of 
America, as represented by the 
Secretary of Commerce. 

The intended exclusive license will be 
royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 209 
and 37 CFR 404.7. The intended license 
may be granted unless, within sixty 
days from the date of this published 
Notice, NTIS receives written evidence 
and argument which establishes that the 
grant of the intended license would not 
serve the public interest. 

Inquiries, comments, and other 
materials relating to the proposed 


license must be submitted to Douglas J. 
Campion, Assistant Director, Office of 
Federal Patent Licensing, NTIS, Box 
1423, Springfield, VA 22151. 


Douglas J. Campion, 

Associate Director, Office of Federal Patent 
Licensing, National Technical Information 
Service, U.S. Department of Commerce. 


[FR Doc. 89-7116 Filed 3-23-89; 8:45 am] 
BILLING CODE 3510-04-M 


initiatives on Productivity, 
Technology, and Innovation 


AGENCY: Under Secretary for 
Technology, U.S. Department of 
Commerce. 


ACTION: Notice. 


SUMMARY: Public opportunity to make 
suggestions on the activities and 
services that might be offered by the 
Clearinghouse for State and Local 
Initiatives on Productivity, Technology, 
and Innovation, Office of the Under 
Secretary for Technology, U.S. 
Department of Commerce. 


FOR FURTHER INFORMATION CONTACT: 
Carol Ann Meares, U.S. Department of 
Commerce, Room 7413-HCHB, 
Washington, DC 20230, 202/377-0940. 


SUPPLEMENTARY INFORMATION: Section 
5122 of the Omnibus Trade and 
Competitiveness Act of 1988 provides 
for the establishment in the Department 
of Commerce ofa. . . “Clearinghouse 
for State and Local Initiatives on 
Productivity, Technology, and 
Innovation. The Clearinghouse shall 
serve as a central repository of 
information on initiatives by State and 
local governments to enhance the 
competitiveness of American business 
through the stimulation of productivity, 
technology, and innovation and Federal 
efforts to assist State and local 
governments to enhance 
competitiveness.” The Under Secretary 
for Technology, U.S. Department of 
Commerce is seeking suggestions on 
high priority activities and services that 
might be offered by the Clearinghouse. 
Suggestions will always be welcome, 
but those received by May 10, 1989, will 
be of the greatest immediate value. To 
obtain information which describes the 
background, legislative history, potential 
Clearinghouse users and uses, operating 
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principles, and significant issues, see 
INFORMATION CONTACT above. 

Ernest Ambler, 

Acting Under Secretary for Technology. 
[FR Doc. 89-7010 Filed 3-23-89; 8:45 am] 
BILLING CODE 3510-18-m 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Procurement List 1989; Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. - 

Action: Addition to procurement list. 


SUMMARY: This action adds to the 
Procurement List 1989 commodities to be 
produced by workshops for the blind or 
other severely handicapped. 


EFFECTIVE DATE: April 24, 1989. 


ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, VA 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
B.L. Milkman, (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On 
January 13, 1989, the Committee 
published notice (54 FR 1406) of the 
proposed addition of two decoration 
sets to Procurement List 1989, November 
15, 1988 (53 FR 46108). 

Comments were received from the 
current contractor for the decoration 
sets included in the notice. The 
commenter indicated that his firm has 
received seven of eight contracts 
awarded by the Government for the two 
items involved. He said that the 
Committee had previously added to the 
Procurement List one medal and six 
medal sets for which his firm was the 
contractor for five and shared a contract 
for a sixth item. He computed the 
possible impact on his firm using several 
methods. He stated that the addition of 
the two decoration sets, when combined 
with the previous addition of medal and 
medal sets to the Procurement List, 
would constitute severe adverse impact 
on his firm. 

In computing the impact, the 
Committee has used its established 
procedure. That procedure is identical to 
the one previously used for the medal 
and medal sets that were added to the 
Procurement List in 1986. Applying that 
procedure, the impact on the 
commenter’s firm resulting from the 
addition to the Procurement List of these 
two decoration sets would be 4.4 
percent. Taking into consideration the 
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previous addition of the medal and 
medal sets to the Procurement List, the 
cumulative impact on the commenter’s 
firm would be 11.8 percent. This is not 
considered to be severe adverse impact. 

After consideration of the material 
presented to it concerning the capability 
of a qualified workshop to produce the 
decoration sets at a fair market price 
and the impact of the addition on the 
current or most recent contractor, the 
Committee has determined that the 
decoration sets are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c and 41 CFR 51- 
2.6. 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The action will not have a serious 
economic impact on any contractors for 
the commodities listed. 

c. The action will result in authorizing 
small entities to produce the 
commodities procured by the 
Government. 

Accordingly, the following 
commodities are hereby added to 
Procurement List 1989: 

Decoration Set, Commendation Medal, 
Navy and Marine Corps 
8455-00-680-0617 
Decoration Set, Air Force Achievement 
Medal 
8544-01-122-0120. 
Beverly L. Milkman, 
Executive Director. 
[FR Doc. 89-7073 Filed 3-23-89; 8:45 am] 
BILLING CODE 6820-33-M 


Procurement List 1989; Addition 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 


ACTION: Addition to Procurement List. 


SUMMARY: This action adds to 
Procurement List 1989 a commodity to 
be produced by workshops for the blind 
or other severely handicapped. 
EFFECTIVE DATE: April 24, 1989. 
ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On 
January 6, 1989, the Committee for 
Purchase from the Blind and Other 


Severely Handicapped published 
notices (54 FR 458) of proposed addition 
to Procurement List 1989, which was 
published on November 15, 1988 (53 FR 
46018). 

No comments were received 
concerning the proposed addition to the 
Procurement List. After consideration of 
the material presented to it concerning 
capability of a qualified workshop to 
produce the commodity at fair market 
prices and impact of the addition on the 
current or most recent contractors, the 
Committee has determined that the 
commodity listed below is suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46—48c and 41 CFR 51- 
2.6. 

I certify that the following actions will 
not have a significant impact on a 


substantial number of small entities. The 


major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodities procured by the 
Government. 

Accordingly, the following commodity 
is hereby added to Procurement List 
1989. 

Cover, Mattress 

7210-00-715-9130 

Beverly L. Milkman, 

Executive Director. 

[FR Doc. 89-7074 Filed 3-23-89; 8:45 am] 
BILLING CODE 6820-33-M 


Procurement List 1989; Proposed 
Additions and Deletion 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Proposed Additions to and 
Deletion from Procurement List. 


SUMMARY: The Committee has received 


proposals to add to and delete from 
Procurement List 1989 commodities and 
military resale commodities to be 
produced and a service to be provided 
by workshops for the blind and other 
severely handicapped. 

DATES: Comments must be received on 
or before April 24, 1989. 

ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 


BEST COPY AVAILABLE 
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FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)}(2) and 41 CFR 51-2.6. Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed actions. 
Additions 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities, military resale 
commodities and service listed below 
from workshops for the blind or other 
severely handicapped. 

It is proposed to add the _— 
commodities, military resale 
commodities and service to Procurement 
List 1989, which was published 
November 15, 1988 (53 FR 46018): 


Commodities 


Bag, Storage 
1430-01-133-8435 
(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 
Cover, Protective 
1430-00-992-9254 
1430-00-994-3086 
1440-01-132-7799 
(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 
Bag, Shroud Assembly 
1440-00-078-1641 
(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 
Cover, Fire Extinguisher 
1440-00—-410-2296 
(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 
Straps 
1440-00-478-0334 
(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 
Cover Assembly, Pitot 
1560-01-208-7831 
(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 
Strap, Assembly 
4935-00-888-7 207 
(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 
Strap, Set 
4935-00-888-7 208 
(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 
Strap, Webbing 
4935-00-956-4489 
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(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 

Strap Set, Webbing 

4935-00-776-2724 

4935-00-805-3522 

(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 

MSL TECH-INTEG-PDAMS 
5340-00-NSH-0004 

(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 

Weather Strip 

5680-01-227-7577 

(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 

Enclosure, Ballistic Protective 
6920-01-089—-4401 

(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 

Curtain, Blackout 

7230-00-997—1488 

(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 

Strap Assembly 

8140-01-134—-6654 

(Requirements of U.S. Army Military 
Missile Command, Redstone 
Arsenal, Alabama, only) 

Handkerchief, Man’s Brown 
8440-01-288-2178 


Military Resale Item No. and Name 


No. 020—Mouse Pad, Computer 

No. 559—Scrubber, Bathroom 

No. 750—Desk, Lap 

No. 834—Spoon, Basting, Plastic 

No. 835—Spoon, Slotted, Plastic 

No. 836—Fork, Plastic 

No. 837—Turner, Small, Plastic 

No. 838—Turner, Large, Plastic 

No. 839—Server, Spaghetti, Plastic 

No. 840—Scoop, Ice Cream, Plastic 

No. 845—Bag Clip—Plastic 

Service 

Grounds Maintenance, Mare Island 
Naval Complex and Roosevelt 
Terrace, Mare Island Naval 
Shipyard, Vallejo, California 94592 


Deletion 


It is proposed to delete the following 
commodities from Procurement List 
1989, which was published November 
15, 1988 (53 FR 46018): 


Paper Set, Manifold and Carbon 
7530-00-401-6910 


7530—-01-072-2536 
7530-01-07 2-2537 
7530-01-071-2538 
7530-01-071-2539 
(Requirements for Fort Worth, Texas 
and Stockton, California depots 
only) 
Beverly L. Milkman, 
Executive Director. 
[FR Doc. 89-7075 Filed 3-23-89; 8:45 am] 
BILLING CODE 6820-33-M 


DEPARTMENT OF DEFENSE 


Department of the Air Force 


Air University Board of Visitors; Open 
Meeting 


March, 9, 1989. 

The Air University Board of Visitors 
will hold an open meeting on 16-19 April 
1989 beginning at 0830 in the Air 
University Conference Room, Air 
University Headquarters, Maxwell Air 
Force Base, Alabama (10 seats 
available). 

The purpose of the meeting is to give 
the board an opportunity to review Air 
University educational programs and to 
present to the Commander, Air 
University, a report of their findings and 
recommendations concerning these 
programs: 

For further information on this 
meeting, contact Dr. Dorothy D. Reed, 
Coordinator, Air University Board of 
Visitors, Headquarters, Air University, 
Maxwell Air Force Base, Alabama 
36112-5001, telephone (205) 293-5159. 


Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 89-7117 Filed 3-23-89; 8:45 am] 
BILLING CODE 3910-01-M 


USAF Scientific Advisory Board, 
Foreign Technology Division Advisory 
Group; Meeting 

March 20, 1989. 

The USAF Scientific Advisory Board, 
Foreign Technology Division Advisory 
Group, Air Force Systems Command, 
will meet on 26 April 1989, from 8:00 
a.m. to 5:00 p.m., and on 27 April 1989 
from 8:00 a.m. to 1:00 p.m., at Wright- 
Patterson Air Force Base, Ohio, Building 
856, Room C203. 

The purpose of this meeting is to 
receive classified briefings and hold 
classified discussions on automatic data 
a equipment, data bases, 


section 552b({c) of Title 5, United States 
Code, specifically subparagraph (1) and 
(4) thereof, and accordingly will be 
closed to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
(202) 697-8404. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 89-6976 Filed 3-23-89; 8:45 am] 
BILLING CODE 3910-01-M 


USAF Scientific Advisory Board, 
Strategic Cross Matrix Panel; Meeting 
March 20, 1989. 

The USAF Scientific Advisory Board 
Strategic Cross-Matrix Panel will meet 
on 10-11 April 89, from 8:00 a.m. to 5:00 
p.m., at Beale AFB CA. 

The purpose of this meeting will be to 
review the possible bio-medical aspects 
of female pilots for the U-2/TR-1 and 
spacecraft. The meeting at HQ Strategic 
Air Command (SAC) will involve 
discussions of classified defense matters 
listed in section 552b{c) of Title 5, 
United States Code, specifically 
subparagraph (1) thereof, and 
accordingly will be closed to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
(202) 697-4811. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 89-6977 Filed 3-24-89; 8:45 am] 
BILLING CODE 3910-01-m 


Department of the Navy 


Chief of Naval Operations Executive 
Panel Advisory Committee; Closed 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. app.), notice is hereby given that 
the Chief of Naval Operations (CNO) 
Executive Panel Advisory Committee 
Space Task Force will meet April 4-5, 
1989 from 9 a.m. to 5 p.m. each day, at 
4401 Ford Avenue, Alexandria, Virginia. 
All sessions will be closed to the public. 

The purpose of this meeting is to 
assess the Navy's potential role in 
space. The entire agenda for the meeting 
will consist of discussions of key issues 
regarding space exploration in support 
of U.S. national security, and related 
intelligence. These matters constitute 
classified information that is specifically 
authorized by Executive order to be kept 
secret in the interest of national defense 
and is, in fact, properly classified 
pursuant to such Executive order. 
Accordingly, the Secretary of the Navy 
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has determined in writing that the public 
interest requires that all sessions of the 
meeting be closed to the public because 
they will be concerned with matters 
listed in section 552b(c)(1) of Title 5, 
United States Code. 

This notice is being published late 
because operational necessity 
constitutes an exceptional circumstance, 
not allowing for 15 days’ notice of this 
meeting. 

For further information concerning 
this meeting, contact Faye Buckman, 
Secretary to the CNO Executive Panel 
Advisory Committee, 4401 Ford Avenue, 
Room 601, Alexandria, Virginia 22302- 
0268. Phone (703) 756-1205. 

Date: March 21, 1989. 

Sandra M. Kay, 

Department of the Navy, Alternate Federal 
Register Liaison Officer. 

[FR Doc. 89-7128 Filed 3-22-89; 10:15 am] 
BILLING CODE 3810-AE-M 


DEPARTMENT OF EDUCATION 
Proposed Information Collection 
Requests 


AGENCY: Department of Education. 
ACTION: Notice of proposed information 
collection requests. 


summary: The Director, Office of 
Information Resources Management, 
invites comments on the proposed 
information collection requests as 
required by the Paperwork Reduction 
Act of 1980. 

DATEs: Interested persons are invited to 
summit comments on or before April 24, 
1989. 

ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Jim Houser, Desk Officer, 
Department of Education, Office of 
Management and Budget, 726 Jackson 
Place, NW., Room 3208, New Executive 
Office Building, Washington, DC 20503. 
Requests for copies of the proposed 
information collections requests should 
be addressed to Margaret B. Webster, 
Department of Education, 400 Maryland 
Avenue, SW., Room 5624, Regional 
Office Building 3, Washington, DC 
20202. 

FOR FURTHER INFORMATION CONTACT: 
Margaret B. Webster (202) 732-3915. 
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. Chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 


waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purposes of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency's ability to perform its 
statutory obligations. 

The Director, Office of Information 
Resources Management, publishes this 
notice containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: 

(1) Type of review requested, e.g., 
new, revision, extension, existing or 
reinstatment; (2) Title; (3) Frequency of 
collection; (4) The affected public; (5) 
Reporting burden; and/or (6) 
Recordkeeping burden; and (7) Abstract. 
OMB invites public comment at the 
address specified above. Copies of the 
requests are available from Margaret 
Webster at the address specified above. 


Dated: March 21, 1989. 
Carlos U. Rice, 


Director, for Office of Information Resources 
Management. 
Office of Postsecondary Education 

Type of Review: Existing 

Title: Institutional Release of 
Unexpended Allocations for the 
Supplemental Educational Opportunity 
Grant, College Work-Study and Perkins 
Loan Programs; Program Request for 
Supplemental Allocation; Federal 
Expenditures for Eligible Student 
Residents Under the Compacts of Free 
Association 

Frequency: Annually 

Affected Public: State and local 
governments, Non-profit institutions 

Reporting Burden: 

Responses: 2,300 

Burden Hours: 1,150 

Recordkeeping Burden: 

Recordkeepers: 2,300 

Burden Hours: 115 

Abstract: This form will be used by 
institutions of higher education to report 
anticipated 1988-89 unspent funds for 
the campus-based programs. These 
unspent funds can be redistributed by 
the Department as supplemental 1989-90 
awards to qualifying institutions with 
unmet needs. 


Office of Special Education and 
Rehabilitative Services 


Type of Review: Extension 

Title: Captioned Films for the Deaf: 
Application For Loan Service and 
Response Form 

Frequency: On Occasions 
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Affected Public: Individuals or 
households 

Reporting Burden: 

Responses: 57,600 

Burden Hours: 1,984 

Recordkeeping Burden: 

Recordkeepers: 0 

Burden Hours: 0 

Abstract: This form will be used by 
individuals or households to apply for a 
free loan service of captioned films/ 
videos for the educational, cultural and 
recreational advancement of individuals 
who are deaf. 
[FR Doc. 89-7111 Filed 3-23-89; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 
Economic Regulatory Administration 


Final Consent Order With Tri-Service 
Drilling Co. 


AGENCY: Economic Regulatory 
Administration, Department of Energy. 
ACTION: Final Action on Proposed 
Consent Order. 


SUMMARY: The Department of Energy 
(DOE) hereby gives the notice required 
by 10 CFR 205.199] that it has adopted 
as final the Consent Order with Tri- 
Service Drilling Company and M. A. 
Hana Company, successor by merger of 
Tri-Service Drilling Company as of 
December 31, 1987, executed on January 
19, 1989 and published for comment in 
54 FR 6570 on February 13, 1989. 

As required by 10 CFR 205.199], DOE 
provided a period of thirty days 
following publication of the Notice of 
Proposed Consent Order for the 
submission of comments. The ERA 
received no comments in response to 
this notice. Accordingly, ERA has 
determined that the Consent Order 
should be made final without 
modification. The Consent Order 
becomes effective as a Final Order of 
the DOE on the date of publication of 
this Notice. 


FOR FURTHER INFORMATION CONTACT: 
Dorothy Hamid, Office of Enforcement 
Litigation, Economic Regulatory 
Administration, U.S. Department of 
Energy, Room 3H-017, RG-32, 1000 
Independence Avenue SW., 
Washington, DC 20585. (202) 586-1699. 

Copies of the Consent Order may be 
obtained free of charge by written 
request to “Tri-Service Consent Order 
Request” at the above address or by 
calling Dorothy Hamid at the above 
telephone number. Copies may also be 
obtained in person at the same address 
or at the Freedom of Information 





Reading Room, Room 1E-190, Forrestal 
Building, 1000 Independence Avenue 
SW., Washington, DC 20585. 


SUPPLEMENTARY INFORMATION: On 
February 13, 1989, DOE published notice 
in the Federal Register, Vol. 54 at page 
5670, announcing the execution of a 
Proposed Consent Order between Tri- 
Service and DOE. In compliance with 
the DOE regulations, the Notice, and a 
Press Release issued on February 13, 
1989, summarized the Proposed Consent 
Order and the relevant facts. 

In an Amended Proposed Remedial 
Order (“APRO”) issued to Tri-Service 
Drilling Company on September 3, 1985, 
the Economic Regulatory Administration 
(ERA) charged that, during the period 
November 16, 1973 through December 
31, 1986 the firm violated the price 
regulations applicable to first sales of 
domestic crude oil set forth at 10 CFR 
212.73 and 212.74. The APRO was 
upheld in a Remedial Order issued by 
DOE's office of Hearings and Appeals 
on November 31, 1988, requiring Tri- 
Service to make restitution to DOE of 
approximately $395,000 plus interest. 
Tri-Service’s appeal of the Remedial 
Order is pending before the Federal 
Regulatory Commission. 

The Consent Order resolves these 
matters and all other civil and 
administrative claims or causes of 
action regarding Tri-Servcice’s 
compliance with and obligations under 
the federal petroleum price and 
allocation regulations. As consideration, 
Tri-Service has agreed to pay DOE 
$862,500 within 30 days of the effective 
date of the Consent Order. ERA will 
direct that all amounts paid by Tri- 
Service pursuant to the Consent Order 
be deposited into an interest-bearing 
escrow amount for ultimate distribution 
pursuant to Special Refund Procedures 
under 10 CFR Part 205, Subpart V, and 
DOE's Modified Statement of 
Restitutionary Policy at 51 FR 27899 
(August 4, 1986). 

As noted, no comments were received 
in response to the Notice of the 
Proposed Consent Order. Accordingly, 
ERA has determined to adopt the 
Proposed Consent Order without 
modification as a final order of the DOE, 
pursuant to.10 CFR 205.199]. The 
Consent Order becomes effective upon 
publication of this notice. 

Issued in Washington, DC on March 17, 
1989. 

Milton C. Lorenz, 

Chief Counsel, Office of Enforcement 
Litigation, Economic Regulatory 
Administration. 

[FR Doc. 89-7095 Filed 3-23-89; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER&89-270-000, et al.) 


April 20, 1989. 
Take notice that the following filings 
have been made with the Commission: 


1. Florida Power and Light Co. 


[Docket No. ER89-270-000} 

Take notice that Florida Power & Light 
Company (FPL), on March 8, 1989, 
tendered for filing an Amendment 
Number One to Special Short Term 
Agreement To Provide Capacity and 
Scheduled Incremental Energy by 
Florida Power & Light Company to 
Seminole Electric Cooperative Inc. 
During Forced Outage of Seminole Unit 
No. 1. 

Under Amendment Number One, FPL 
and Seminole Electric Cooperative, Inc. 
(Seminole) have agreed to revise and 
extend the term of the Special Short 
Term Agreement from February 28, 1989 
through March 31, 1989 and to decrease 
the capacity reserved from 150 MW to 
100 MW. All other terms and conditions 
will remain the same as provided for in 
the Special Short Term Agreement. 
According to FPL, a copy of this filing 
was served upon Seminole Electric 
Cooperative, Inc. and the Florida Public 
Service Commission. 

Comment date: April 3, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Luzerne County Recycling and 
Transfer Station, Inc. 
[Docket No. QF89-188-000} 

On March 9, 1989, Luzerne County 
Recycling and Transfer Station, Inc. 
(Applicant), of P.O. Box 317, Nanticoke, 
Pennsylvania 18634, submitted for filing 
an application for certification of a 
facility as a qualifying small power 
production facility pursuant to § 292.207 
of the Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The small power production facility 
will be located in Newport Township, 
Luzerne County, Pennsylvania. The 
facility will be a municipal solid waste 
recovery and electrical generating small 
power production facility. Applicant 
states that the primary energy source of 
the facility will be fuel derived from 
processed municipal solid waste. A 
secondary source of fuel will be 
anthracite coal washing waste. The 
maximum net electric power production 
capacity of the facility will be 41.0 MW. 
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Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Central Hudson Gas & Electric Co. 


[Docket No. ER89-269-000] 


Take notice that Central Hudson Gas 
and Electric Corporation (Central 
Hudson) on March 8, 1989, tendered for 
filing, as a rate schedule an executed 
Agreement dated October 1, 1989 
between Central Hudson and Green 
Mountain Power Corporation. The 
proposed rate schedule provides for the 
sale and purchase of capacity and 
related energy, supplemental power and 
residual energy for the period November 
1, 1988 to April 30, 1997. 

Green Mountain shall pay Central 
Hudson monthly $50 MW day for the 
capacity and supplemental capacity 
made available which charge includes 
the use of Central Hudson's 
transmission facilities required to 
deliver and transmit energy. Energy 
charge will be agreed upon in advance 
of the purchase by Green Mountain in 
accordance with sections 6B and 6D of 
the Agreement. 

Central Hudson states that copies of 
the subject filing were served upon 
Green Mountain Power Corporation. 

Comment date: April 3, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Niagara Mohawk Power Co. 


[Docket No. ER89-271-000] 


Take notice that Niagara Mohawk 
Power Corporation (Niagara Mohawk), 
on March 9, 1989, tendered for filing an 
Agreement between Niagara Mohawk 
and Onondaga County (Public Body) 
dated January 10, 1989. Niagara 
Mohawk proposes an effective date of 
April 28, 1989 for the Agreement. 

This Agreement provides for Niagara 
Mohawk to allow the use of such 
portions of its electric system and 
facilities as are required for the delivery 
of Preference Power to Eligible 
Customers of the Public Body. The 
Public Body's agent purchases the 
Preference Power from the Power 
Authority of the State of New York. 

Comment date: April 3, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. E. New York State Electric & Gas 
Corp. 

[Docket Nos. ER88-508-000 and ER88-520- 
000] 

Take notice that on March 3, 1989 
New York State Electric & Gas 
Corporation (NYSEG) filed 
supplemental information concerning 
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NYSEG’s Rate Schedule Nos. 85, 88 and 
91 and NYSEG'’s initial Rate Schedule 
filing with GPU Service Corporation. 

Comment date: March 27, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraph 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-7080 Filed 3-23-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP89-1007-000, et al.] 


Williams Natural Gas Co., et al.; Natural 
gas certificate filings 


Take notice that the following filings 
have been made with the Commission: 


1. Williams Natural Gas Co. 


[Docket No. CP89-1007-000} 
March 17, 1989. 

Take notice that on March 14, 1989, 
Williams Natural Gas Company (WNG), 
P.O. Box 3288, Tulsa, Oklahoma 74101, 
filed in Docket No. CP89-1007-000 a 
request pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to provide additional firm 
transportation service for The Kansas 
Power & Light Company (KPL), a local 
distribution company, under the blanket 
certificate issued in Docket No. CP86- 
631-000, pursuant to Section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection. 

WNG states that pursuant to 
transportation agreements dated August 
15, 1988, and September 1, 1988, each as 
subsequently amended, under its Rate 
Schedule FTS, it proposes to transport 
up to 24,225 MMBtu and 30,000 MMBtu, 
respectively, per day equivalent of 


natural gas for KPL. WNG further states 
that it would transport the gas from 
various receipt points in Kansas, 
Oklahoma, Texas and Wyoming, and 
deliver such gas to various delivery 
points on WNG's pipeline system 
located in Kansas, Missouri, Nebraska 
and Oklahoma. 

WNG states that the instant 
arrangements were initially authorized 
in Docket Nos. CP89-45-000 and CP89- 
154-000, respectively, and WNG now 
proposes to transport additional 
volumes equivalent to 21,609 MMBtu on 
a peak day total basis consistent with 
the amended agreements. 

Comment date: May 1, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

2. United Gas Pipe Line Co. 
[Docket No. CP89-1012-000]} 
March 20, 1989. 

Take notice that on March 14, 1989, 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77251- 
1478, filed in Docket No. CP89-1012-000 
a request pursuant to §§ 157.205 and 
284.223 of the Commission’s Regulations 
under the Natural Gas Act (18 CFR 
157.205 and 284.223) for authorization to 
provide an interruptible transportation 
service on behalf of Victoria Gas 
Corporation, a marketer of natural gas, 
under United's blanket certificate issued 
in Docket No. CP88-6-000 pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and. open 
for public inspection. 

United proposes, pursuant to the 
interruptible gas transportation service 
agreement, dated July 14, 1988, as 
amended December 30, 1988, to 
transport a maximum daily quantity of 
103,000 MMBtu equivalent of natural 
gas, an average daily quantity of 103,000 
MMBtu equivalent of natural gas, and 
an annual quantity of 37,595,000 MMBtu 
equivalent of natural gas. United states 
that existing facilities will be used to 
provide the transportation service 
pursuant to that agreement. It is stated 
that the executed amended agreement 
contains the location of the receipt and 
delivery points in Exhibits A and B. 
United further states that service 
commenced on January 18, 1989, under 
the 120-day automatic provisions of 
§ 284.223(a) of the Commission's 
Regulations, as reported in Docket No. 
ST89-2287. 

Comment date: May 4, 1989,.in 
accordance with Standard Paragraph G 
at the end of this notice. 
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3. Northern Natural Gas Co.; Division of 
Enron Corp. 


[Docket No. CP89-1016-000} 


March 20, 1989. 

Take notice that on March 15, 1989, 
Northern Natural Gas Company, 
Division of Enron Corp., (Northern) 1400 
Smith Street, P.O. Box 1188, Houston, 
Texas 77251-1188 filed in Docket No. 
CP89-1016-000 a request pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Hadson Gas Systems, Inc. 
(Hadson), under the authorization 
issued in Docket No. CP86-435-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 


Northern would perform the proposed 
interruptible transportation service for 
Hadson, a marketer of natural gas, 
pursuant to an interruptible 
transportation agreement IT-1 dated 
February 9, 1989 (transportation 
agreement number 69698). The term of 
the transportation agreement is for one 
year from the date of initial delivery, 
and month to month thereafter unless 
terminated upon 30 days prior written 
notice to the other party. Northern 
proposes to transport on a peak day up 
to 100,000 MMBtu; on an average day up 
to 75,000 MMBtu; and on an annual 
basis 36,500,000 MMBtu of natural gas 
for Hadson. It is stated that unless 
Northern agrees in writing to a lower 
rate, Hadson shall pay Northern each 
month for transportation service at the 
maximum rates or charges in effect from 
time to time under Rate Schedule IT-1, 
or any effective superseding rate 
schedule on file with the Commission. 
Northern proposes to receive the subject 
gas from various existing delivery points 
on its system. Northern avers that 
construction of facilities would not be 
required to provide the proposed 
service. 


It is explained that the proposed 
service is currently being performed 
pursuant to the 120-day self 
implementing provision of 
§ 284.223(a)(1) of the Commission's 
regulations. Northern commenced such 
self-implementing service on February 
24, 1989, as reported in Docket No. 
ST89-2386-000. 


Comment date: May 4, 1989 in 
accordance with Standard Paragraph G 
at the end of the notice. 





4. ANR Pipeline Co. 
[Docket No. CP89-1003-000] 
March 20, 1989. 

Take notice that on March 13, 1989, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP89-1003-000 
a request pursuant to §§ 157.205 and 
284.223 of the Commission's Regulations 
for authorization to transport natural 
gas for Entrade Corporation (Entrade), a 
marketer of natural gas, under ANR’s 
blanket certificate issued in Docket No. 
CP88-532-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

ANR states that the transportation 
service will be provided pursuant to a 
transportation agreement dated 
November 19, 1988, wherein ANR 
proposes to transport natural gas on an 
interruptible basis for Entrade. ANR 
states it would receive the gas at an 
existing point of receipt in ANR's 
Southeast and Southwest gathering 
areas and redeliver the gas for the 
account of Entrade at an existing 
interconnection located in the State of 
Illinois. . 

ANR proposes to transport on a peak 
day up to 150,000 dekatherms (dt), with 
an estimated average daily quantity of 
150,000 dt. On an annual basis, ANR 
could transport up to 54,750,000 dt. 

ANR also states that no construction 
of new facilities will be required to 
provide this transportation service. 

ANR states that service for Entrade 
under § 284.223(a) commenced January 
10, 1989, as reported in Docket No. 
ST89-2333-000. 

Comment date: May 4, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


5. Mid Louisiana Gas Co. 


[Docket No. CP89-988-000] 
March 20, 1989. 

Take notice that on March 10, 1989, 
Mid Louisiana Gas Company (Mid 
Louisiana) 5251 DTC Parkway, 
Englewood, Colorado 80211, filed in 
Docket No. CP89-988-000 a request 
pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to provide a 
transportation service for Pennzoil Gas 
Marketing Company (Pennzoil), under 
mid Louisiana's blanket certificate 
issued in Docket No. CP86-214-000, 
pursuant to section 7(c) of the Natural 
Gas Acct, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 


Mid Louisiana states that, pursuant to 
a transportation service agreement 
dated December 21, 1988, it proposes to 
transport natural gas for Pexazoil, on an 
interruptible basis, from a point of 
receipt located on Main Pass Block 140, 
offshore Louisiana, to a point of 
interconnection with Southern Natural 
Gas Company that is also located 
offshore Louisiana. Mid Louisiana 
further states that both peak day and 
average day transportation quantities 
are expected to be 4,500 MMBtu, the 
maximum transportation quantity, and 
based thereon, the annual transportation 
quantity is estimated to be 1,642,500 
MMBtu. Mid Louisiana advises that the 
transportation service commenced 
February 1, 1989 as reported in Docket 


- No. ST89-2483-000, pursuant to 


§ 284.223(a) of the Commission's 
Regulations. 

Comment date: May 4, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

6. ANR Pipeline Co. 
[Docket No. CP89-991-000} 
March 20, 1989. 

Take notice that on March 10, 1989, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP89-991-000 
a request pursuant to §§ 157.205 and 
284,223 of the Commission's Regulations 
under the Natural Gas Act (18 CFR 
157.205) and the Natural Gas Policy Act 
(18 CFR 284.223) for authorization to 
transport natural gas for ANR Gathering 
Company (Gathering), a marketer of 
natural gas, under ANR’s blanket 
certificate issued in Docket No. CP88- 
532-000 pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

ANR proposes to transport up to 
25,000 dekatherms (Dkt) of natural gas 
equivalent per day on an interruptible 
basis on behalf of Gathering pursuant to 
a transportation agreement dated 
January 4, 1989, between ANR and 
Gathering. ANR would receive the gas 
at various existing points of receipt in its 
Southeast and Southwest gathering 
areas and deliver equivalent volumes, 
less fuel used and unaccounted for line 
loss, at existing points of delivery in 
Iowa. 

ANR states that the estimated daily 
and annual quantities would be 25,000 
dkt and 9,125,000 dkt, respectively. 
Service under § 284.223(a) commenced 
on January 27, 1989, as reported in 
Docket No. ST89-2329-000, it is stated. 
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Comment date: May 4, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


7. United Gas Pipe Line Co. 
[Docket Nos. CP89-1014-000] 
March 20, 1989. 


Take notice that on March 14, 1989, 
United Gas Pipeline Company (United) 
P.O. Box 1478, Houston, Texas 77251- 
1478, filed in Docket No. CP89-1014—-000 
a request pursuant to §§ 157.205 and 
284.223 (18 CFR 157.205 and 284.223) of 
the Commission's Regulations under the 
Natural Gas Act for authority to provide 
interruptible transportation service for 
Tejas Power Corporation (Tejas), a 
marketer of natural gas, under United's 
blanket transportation certificate which 
was issued by Commission order on 
January 15, 1988, in Docket No. CP88-6- 
000, ail as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

United indicates that it will receive 
the gas from Tejas at an existing 
interconnection in the East Heidelberg 
Field, in Jasper County, Mississippi and 
deliver the gas for the account of Tejas 
at various interconnections in 
Plaquemines, St. Bernard and St. 
Charles Parishes, Louisiana. United will 
transport the gas pursuant to its Rate 
Schedule ITS. 

United proposes to transport up to 
10,300 MMBtu of gas per peak and 
average day and approximately 
3,759,500 MMBtu of gas annually. United 
indicates that the transportation service 
commenced under the 120-day 
automatic authorization of § 284.223(a) 
of the Commission's Regulations on 
February 1, 1989, pursuant to a 
transportation agreement dated January 
19, 1989. United notified the Commission 
of the commencement of the 
transportation service in Docket No. 
ST89-2291-000 on January 26, 1989. 

Comment date: May 4, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


8. United Gas Pipe Line Co. 


[Docket No. CP89-1010-000} 
March 20, 1989. 


Take notice that on March 14, 1989, 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77251- 
1478, filed in Docket No. CP89-1010-000 
a request pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Pennzoil Gas Marketing 
(Pennzoil), a natural gas marketer, under 
its blanket authorization issued in 
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Docket No. CP88-6-000: pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

United would perform the proposed 
interruptible transportation service for 
Pennzoil, pursuant to an interruptible 
transportation service agreement dated 
October 1, 1988, as amended December 
19, 1988 (Contract No. TI-21-1871). The 
transportation agreement is effective for 
a primary term of one month from the 
date of first delivery thereunder or such 
date that the parties mutually agree to 
terminate the agreement, and shall 
continue for successive one month 
periods thereafter unless terminated by 
thirty days written notice by either 
party. United proposes to transport up to 
a 82,400 MMBtu of natural gas on a peak 
and average day; and on an annual 
basis 30,076,000 MMBtu of natural gas 
for Pennzoil. United proposes to receive 
the subject gas at the existing 
interconnection between United and Sea 
Robin Pipeline Company near Erath, 
Vermilion Parish, Louisiana. It is stated 
that the points of delivery are located in 
the state of Louisiana. United avers that 
no new facilities are required to provide 
the proposed service. 

It is explained that the proposed 
service is currently being performed 
pursuant to the 120-day self 
implementing provision of 
§ 284.223(a)(1) of the Commission's 
Regulations. United commenced such 
self-implementing service on January 26, 
1989, as reported in Docket No. ST89- 
2308-000 


Comment date: May 4, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Riverside Pipeline Co., L.P. 
[Docket No. CP89-983-000] 
March 20, 1989. 

Take notice that on March 10, 1989, 
Riverside Pipeline Company, L.P. 
(Riverside), 520 College Oaks A, 11880 
College Boulevard, Overland Park, 
Kansas 66210, filed in Docket No. CP89- 
983-000 an application pursuant to 
section 7(c) of the Natural Gas Act for 
(1) a certificate of public convenience 
and necessity authorizing the 
construction and operation of facilities 
to transport gas in interstate commerce 
and (2) a blanket certificate authorizing 
the open-access, non-discriminatory 
transportation of natural gas, all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Riverside states that it has no existing 
facilities and that upon receipt of the 
requested authorizations, it will become 


a natural gas company within the 
meaning of the Natural Gas Act. 
Riverside proposes to construct 
approximately two miles of 12-inch 
pipeline and appurtenant facilities 
extending from a point of 
interconnection with Kansas Pipeline 
Company, L.P. (Kansas Pipeline) in 
Wyandotte County, Kansas to a point of 
interconnection with the facilities of 
Kansas Power & Light Company (KPL) in 
Platte County, Missouri. Riverside states 
that the proposed facilities will make 
alternate sources of supply available to 
the Missouri service area of KPL, a local 
distribution company, currently served 
only by Williams Natural Gas Company, 
as well as to gas users served by KPL. 
Gas to be transported by Riverside 
would be delivered through Kansas 
Pipeline, a Hinshaw pipeline that has 
existing interconnections with 
Panhandle Eastern Pipe Line Company 
(Panhandle) and Phenix Transmission 
Company (Phenix). Riverside states that 
Kansas Pipeline will separately obtain 
blanket certificate transportation 
authority in order to provide the 
relevant services. 

Riverside states that it does not 


‘propose to provide natural gas sales 


service; it will exclusively provide 
transportation services on an open- 
access, non-discriminatory basis. In 
conjunction with transportation service 
available on Kansas Pipeline, 
Panhandle, Phenix and other 
interconnecting pipelines, Riverside 
states that the proposed facilities and 
service will provide KPL’s Missouri 
distribution system increased access to 
supply sources in Kansas, Oklahoma, 
Colorado, Texas, Louisiana, and several 
other gas producing areas of the United 
States. Riverside further states that the 
availability of alternate supply options 
will enhance competition and reliability 
of service for KPL and its residential, 
commercial and industrial customers. 

The proposed facilities are projected 
to have a 26,000 Mcf average daily 
throughput and can be constructed at an 
estimated cost of $1.1 million. If all 
necessary regulatory approvals are 
received by the second quarter of 1989, 
Riverside states that the facilities could 
be constructed and placed in service by 
the end of the third quarter of 1989. 
Riverside certifies that it will design, 
construct, operate and maintain the 
proposed facilities in accordance with 
all applicable state and federal safety 
and construction standards. 

Riverside proposes to offer both firm 
and interruptible transportation service 
under the proposed blanket certificate. 
Shippers requesting firm service during 
a 45-day open season commencing with 
the grant and acceptance of the blanket 
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certificate will be allocated capacity 
first. According to Riverside, Shippers 
who request interruptible service during 
the 45-day open season will be deemed 
to share the same position in the first- 
come, first-served queue. Riverside 
further states that requests for service 
received after the open season will be 
handled on a first-come, first-served 
basis. 

Comment date: April 10, 1989, in 
accordance with Standard Pargraph F at 
the end of this notice. 


10. Trunkline Gas Co. 


[Docket No. CP89-998-000] 
March 20, 1989. 

Take notice that on March 13, 1989, 
Trunkline Gas Company (Trunkline), 
5400 Westheimer Court, Houston, Texas, 
filed in Docket No. CP89-998-000 a 
request for authorization pursuant to 
§§ 157.205 and 157.212 of the 
Commission's Regulations under the 
Natural Gas Act to (1) install, own and 
operate certain pipeline facilities at an 
additional delivery point for the use of 
Entex Company, Inc. (Entex), and (2) 
reassign volumes of gas delivered to 
Entex. Trunkline proposes this 
transaction under its blanket certificate 
issued in Docket No. CP83-84-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

Trunkline states that Entex has 
requested that Trunkline establish the 
additional delivery point at the 
proposed point of interconnection 
between the existing facilities to 
Trunkline and Entex in the W.M. 
Perkins Survey, Abstract 621, in 
Harrison County, Texas (Harris County 
Point). 

Trunkline further states that Entex 
requests the delivery of up to 3,000 Mcf 
per day of natural gas at the proposed 
Harris County Point. The total volume of 
gas delivered by Trunkline to Entex will 
remain unchanged, it is stated. 

Comment date: May 4, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


11. Arkla Energy Resources a division of 
Arkla, Inc. 


[Docket No. CP89-1008-000}] 
March 20, 1989. 


Take notice that on March 14, 1989, 
Arkla Energy Resources (AER), a 
division of Arkla Inc., P.O. Box 21734, 
Shreveport, Louisiana 71151, filed in 
Docket No. CP89—1008-000, a request 
pursuant to § 157.205 of the 
Commission's Regulations under the 
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Natural Gas Act (18 CFR 157.205) for 
authorization to construct and operate a 
tap and related jurisdictional facilities 
necessary to deliver natural from its 
jurisdiction system for resale by 
Arkansas Louisiana Gas Company 
(ALG), a division of Arkla, Inc., under its 
blanket certificate issued in Docket Nos. 
CP82-384-000 and CP82-384-001 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

AER states that it proposes to 
construct and operate a sales tap on its 
Line 11 in Comanche County, Oklahoma, 
to deliver natural gas to ALG for service 
to a domestic customer who would use 
approximately 148 Mcf per year. AER 
further states that the natural gas would 
be delivered from its general system 
supply, which it is stated is adequate to 
provide the service. 

Comment date: May 4, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


12. ANR Pipeline Co. 
[Docket No. CP89-992-000} 
March 20, 1989. 


Take notice that on March 10, 1989, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP89-992-000 
a request pursuant to §§ 157.205 and 
284.223(b) of the Federal Energy 
Regulatory Commission's (Commission) 
Regulations under the Natural Gas Act 
for authorization to provide an 
interruptible transportation service for 
Loutex Energy, Inc. (Loutex), a marketer, 
under the blanket certificate issued to 
ANR in Docket No. CP88-532-000 
pursuant to Section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

ANR states it would receive the gas at 
existing points of receipt on ANR’s 
system in the states of Michigan and 
Wisconsin and would redeliver the gas 
for the account of Loutex at existing 
interconnections located in the states of 
Louisiana and Ohio. 

ANR states that the peak day, average 
day and annual quantities of equivalent 
natural gas it would receive, transport 
and redeliver for Loutex would be 
120,000 dt, 120,000 dt and 43,800,000 dt, 
respectively. 

ANR states that on January 17, 1989, it 
commenced service for Loutex under the 
120-day automatic authorization 
provisions of Section 284.223(a) as 
reported with the Commission in Docket 
No. ST89-2330-000. 


Comment date: May 4, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


13. ANR Pipeline Co. 


[Docket No. CP89-994-000] 
March 20, 1989. 


Take notice that on March 10, 1989, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP89-994-000 
a request pursuant to §§ 157.205 and 
284.223(b) of the Federal Energy 
Regulatory Commission's (Commission) 
Regulations under the Natural Gas Act 
for authorization to provide an 
interruptible transportation service for - 
Coastal Gas Marketing Company 
(Coastal), a marketer, under the blanket 
certificate issued to ANR in Docket No. 
CP88-532-000 pursuant to section 7 of 
the Natural Gas Acct, all as more fully 
set forth in the request on file with the 
Commission and open to public 
inspection. 

ANR states it would receive the gas at 
an existing point of receipt in Lincoln 
County, Wyoming and would redeliver 
the gas for the account of Coastal at 
existing interconnections located in the 
state of Wyoming. 

ANR states that the peak day, average 
day and annual quantities of equivalent 
natural gas it would receive, transport 
and redeliver for Coastal would be 
100,000 dt, 100,000 dt and 36,500,000 dt, 
respectively. 

ANR states that on January 25, 1989, it 
commenced the transportation service 
for Coastal under the 120-day automatic 
authorization provisions of § 284.223(a) 
as reported with the Commission in 
Docket No. ST89-2334-000. 

Comment date: May 4, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


14. Natural Gas Pipeline Co. of America 


[Docket No. CP89-982-000] 
March 21, 1989. 


Take notice that on March 10, 1989, 
Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 
Lombard, Illinois, 60148, filed in Docket 
No. CP89-982-060 an application 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
additional sales service to Central 
Illinois Light Company (CILCO), all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

CILCO, a current Rate Schedule G-1 
customer of Natural being served from 
Natural’s Gulf Coast line, requests that 
Natural sell to it a Daily Contract 
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Quantity of 15,000 Mcf of natural gas in 
Bureau County, Illinois, commencing 
January 1, 1990, under the terms of 
Natural’s Rate Schedule DMQ-1. Such 
sale would be in addition to and 
independent of Rate Schedule G-1 
current sales. 

Natural presently has two (2) delivery 
facilities at its Princeton, Bureau 
County, Illinois interconnection with 
CILCO. The 8-inch line and 8-inch 
turbine measuring facilities were 
constructed pursuant to the order in 
Docket No. CP84—4-000 and a 12-inch 
lateral was constructed to effect 
deliveries of gas under section 311 of the 
Natural Gas Policy Act. The latter 
facility was constructed at a cost of 
$83,000. Natural proposes that the 12- 
inch section 311 lateral now be 
authorized pursuant to Natural Gas Act 
section 7(c). Natural proposes to retain 
and operate both of these facilities for 
use in effecting deliveries of sales and 
transportation gas to CILCO. 

Comment date: April 11, 1989, in 
accordance with Standard Paragraph F 
at the end of this notice. 

15. ANR Pipeline Co. 
[Docket No. CP89-1002-000} 
March 21, 1989. 

Take notice that on March 13, 1989, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP89-650-000 
a request pursuant to Section 157.205 
and 284.223 of the Commission's 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas under the blanket certificate issued 
in Docket No. CP89-532-000 pursuant to 
Section 7(c) of the Natural Gas Acct, all 
as more fully set forth in the request on 
file with the Commission and open to 
public inspection. 

ANR proposes to transport gas on an 
interruptible basis for PSI, Inc. (PSI). 
ANR explains that service commenced 
January 13, 1989 under Section 
284.223(a) of the Commission's 
Regulations, as reported in Docket No. 
ST89-2335-000. ANR further explains 
that the peak day quantity would be 
50,000 dekatherms, the average daily 
quantity would be 50,000 dekatherms, 
and the annual quantity would be 
18,250,000 dekatherms. ANR explains 
that it would receive natural gas at 
existing point of receipt in ANR's 
Southeast and Southwest gathering 
areas. ANR states that it would deliver 
the gas to PSI at an existing 
interconnection located in the State of 
Illinois. 

Comment date: May 5, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 
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16. Texas Gas Transmission Corp. 


[Docket No. CP89-1004-000] 
March 21, 1989. 

Take notice that on March 14, 1989, 
Texas Gas Transmission Corporation 
(Texas Gas), 3800 Frederica Street, 
Owensboro, Kentucky 42301, filed in 
Docket No. CP89-1004-000 a request 
pursuant to § 157.205 of the 
Commission's Regulations for 
authorization to transport natural gas on 
behalf of The Procter and Gamble 
Manufacturing Company (Procter), 
under Texas Gas’ blanket certificate 
issued in Docket No. CP88-686-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

Texas Gas proposes to transport up to 
2,000 MMBtu equivalent of natural gas 
on a daily basis, 900 MMBtu equivalent 
on an average day and 330,000 MMBtu 
equivalent on an annual basis for 
Procter. It is stated that Texas Gas 
would receive the gas for Procter’s 
account at existing receipt points on its 
system in Louisiana and Kentucky and 
would deliver equivalent volumes at an 
existing interconnection with Columbia 
Gas Transmission Corporation in 
Warren County, Ohio. It is asserted that 
the transportation service would be 
effected using existing facilities and 
would require no construction of 
additional facilities. It is explained that 
the service commenced February 1, 1989, 
under the self-implementing 
authorization of § 284.223 of the 
Commission's Regulations, as reported 
in Docket No. ST89-2346. 

Comment date: May 5, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


17. United Gas Pipe Line Co. 


[Docket No. CP89-1019-000] 


March 21, 1989. 

Take notice that on March 15, 1989, 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77251-— 
1478, filed in Docket No. CP89-1019-000 
a request pursuant to § 157.205 of the 
Commission's Regulations for 
authorization to transport natural gas on 
behalf of EnTrade Corporation 
(EnTrade), a marketer of natural gas, 
under United's blanket certificate issued 
in Docket No. CP88-6-000, pursuant to 
section 7 of the Natural Gas Acct, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

United proposes to transport on an 
interruptible basis up to 103,000 MMBtu 
equivalent of natural gas on a peak day, 
103,000 MMBtu equivalent on an 


average day, and 37,595,000 MMBtu 
equivalent on an annual basis. It is 
stated that United would receive the gas 
for EnTrade’s account at existing points 
on United’s system in Louisiana and 
Mississippi, and would delivery 
equivalent volumes at existing points in 
Louisiana and Mississippi. It is asserted 
that the transportation service would be 
effected utilizing existing facilities and 
would not require any construction of 
additional facilities. It is explained that 
the transportation service commenced 
February 1, 1989, as reported in Docket 
No. ST89-2296. 

Comment date: May 5, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

18. Transcontinental Gas Pipe Line Corp. 
[Docket No. CP89-1022-000] 
March 21, 1989. 

Take notice that on March 16, 1989, 
Transcontinental Gas Pipe Line 
Corporation (Transco), Post Office Box 
1396, Houston, Texas 77251, filed in 
Docket No. CP89-1022-000 a request 
pursuant to §§ 157.205 and 284.223(2)(b) 
of the Commission's Regulations under 
the Natural Gas Act for authorization to 
transport gas for Citizens Gas Supply 
Company (Citizens Gas) under 
Transco’s blanket certificate issued in 
Docket No. CP88-328-000, pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

Transco states that the total volume of 
gas to be transported, on an 
interruptible basis, for Citizens Gas on a 
peak day would be 800,000 dt; on an 
average day would be 100,000 dt; and on 
any annual basis would be 292,000,000 
dt. 

Transco further states it would 
receive the gas at various existing 
receipt points in onshore and offshore 
Louisiana, onshore and offshore Texas, 
Mississippi, Pennsylvania and New 
Jersey and deliver the gas at various 
existing delivery points in Louisiana, 
Texas and South Carolina. The receipt 
and delivery points are listed in Exhibit 
A of the January 23, 1989 transportation 
agreement which provides for this 
service. 

Transco states that the transportation 
of natural gas for Citizens Gas 
commenced on February 1, 1989, as 
reported in Docket No. ST89-2511-000, 
pursuant to the 120-day period pursuant 
to § 284.223(a)(1) of the Commission's 
Regulations and the blanket certificate 
issued to Transco in Docket No. CP 88- 
328-000. 
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Comment date: May 5, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


17. United Gas Pipe Line Co. 


[Docket No. CP89-1017-000] 
March 21, 1989. 

Take notice that on March 15, 1989, 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77251- 
1478, filed in Docket No. CP89—1019-000 
a request pursuant to § 157.205 of the 
Commission's Regulations for 
authorization to transport natural gas on 
behalf of EnTrade Corporation 
(EnTrade), a marketer of natural gas, 
under United's blanket certificate issued 
in Docket No. CP88-6-000, pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

United proposes to transport on an 
interruptible basis up to 103,000 MMBtu 
equivalent of natural gas on a peak day, 
103,000 MMBtu equivalent on an 
average day, and 37,595,000 MMBtu 
equivalent on an annual basis. It is 
stated that United would receive the gas 
for EnTrade’s account at existing points 
on United’s system in Louisiana and 
Mississippi, and would deliver 
equivalent volumes at existing points in 
Louisiana, Alabama, and Mississippi. It 
is asserted that the transportation 
service would be effected utilizing 
existing facilities and would not require 
any construction of additional facilities. 
It is explained at the transportation 
service commenced February 1, 1989, as 
reported in Docket No. ST89-2290. 

Comment date: May 5, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Standard Paragraphs: 


F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 
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Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission’s 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§157.205 of the Regulations under the 
Natural Gas Act {18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time aliowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-7079 Filed 3-23-89; 8:45 am] 
BILLING CODE 6717-01-m 


Take notice that each Applicant listed 
herein has filed an application pursuant 
to section 7 of the Natural Gas Act and 
the Federal Energy Regulatory 
Commission's (Commission) regulations 
thereunder for a blanket certificate with 
pregranted abandonment authorization 
for an unlimited term, all as more fully 
set forth in the applications which are 
on file with the Commission and open 
for public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before April 
10, 1989, file with the Federal Energy 
Regulatory Commission, Washington, 
DC 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
in any proceeding herein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants:to appear or 
to be represented at the hearing. 

Lois D. Cashell, 
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[FR Doc. 89-7081 Filed 3-23-89; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Hearing and Appeals 


Cases Filed; Week of February 10 
through February 17, 1989 


During the week of February 10 
through February 17, 1989, the appeals 
and applications for exception or other 
relief listed in the Appendix to this 
Notice were filed with the Office of 
Hearings and Appeals of the 
Department of Energy. 

Under DOE procedural regulations, 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, DC 20585. 


March 20, 1989. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 


Week of February 10 through February 17, 1989 


2/16/89...) Geeen Bay Energy Corp., Manitowoc, Wisconsin ...... KFA-0266 


2/16/89 ........... 


' This notice does not provide for consolidation 
for hearing of the several matters covered herein. 


sssesseeneeneereees] MEE-0174 
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List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued 
Week of February 10 through February 17, 1989 


2/16/89 Request for modification/rescission. if Granted: The February 3, 
1989 Decision and Order (Case No. RF305-11) issued to Buras 


2/17/89 


2/17/89 North Georgia Petroleum Co., Gainesville, Georgia ..| KEE-0172 
Petroleum Company would not be required to file Form EIA- 
782B, “Reseliers’/retailers’ Monthly Petroleum Product Sales 
Report.” 


REFUND APPLICATIONS RECEIVED REFUND APPLICATIONS RECEIVED— Cases Filed; Week of February 17 
Continued through February 24, 1989 


During the Week of February 17 
through February 24, 1989, the appeals 
and applications for other relief listed in 

. 2/10/80 the Appendix to this Notice were filed 
1/18/89 THRU 2/ i with the Office of Hearings and Appeals 
: 17/89. of the Department of Energy. 
2/19/80 Under DOE procedural regulations, 10 
2/14/89... “® CFR Part 205, any person who will be 
p aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
2/10/89 iligato’ x : publication of actual notice, whichever 
2/10/89 : occurs first. All such comments shall be 
filed with the Office of Hearings and 


2/10/89 Co. ' Appeals, Department of Energy, 
2/10/89 i f 2/16/88 .......... . Washington, DC 20585. 
THRU 2/ icati : 
jee — anim ___ March 20, 1989 
2/17/89 : RF314-10. George B. Breznay, 
L 2/17/89 ......... . RF314-11. Director, Office of Hearings and Appeals. 
2/10/89 i . RF314-12. 
THRU 2/ icati ca . RF314-13. 
17/89. ived. j RF314-14. 
890. f RF314-15. 
2/10/89 ic Ri RF304-7835 . _| RF314-16. 
THRU 2/ icati THRU 5 vcecnseue] FAFS14-17. 
17/89. ived. RF304- 2/17/89 . RF314-18. 
7868. 
2/10/89 RF307-8269 
fon ag Fray, __ [FR Doc. 89-7096 Filed 3-23-89; 8:45 am] 
8416. BILLING CODE 6450-01-M 


1/18/89 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 
February 17, 1989 to February 24, 1989 


Appeal of an information request denial. if Granted: The February 
DC. 10, 1989 Freedom of information Request Denial issued by the 
Brookhaven Area Office would be rescinded, and the Govern- 
ment Accountability Project would receive access to documents 
regarding reportable incidents of the transportation of radioac- 
tive wastes in 1987. 
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List oF CASES RECEIVED 8Y THE OFFICE OF HEARINGS AND APPEALS—Continued 
February 17, 1989 to February 24, 1989 


2/24/89 ............. 


REFUND APPLICATIONS RECEIVED 


3/21/89 .... 


2/17/89 ......... 
2/17/89 


2/17/89 


REFUND APPLICATIONS RECEIVED— 


Appeal of an information request denial. if Granted: The F 
8, 1989 Freedom of Information Request Denial issued by 
Albuquerque Operations Office would be rescinded and Gi 
Milner would receive access to certain DOE information. 

Appeal of an information request denial. if Granted: The February 
14, 1989 Freedom of Information Request Denial issued by 
Albuquerque Operations Office would be rescinded and Mr. 
Brooks would receive access to information regarding personnel 

implementation of special refund procedures. If Granted: The 
Office of Hearings and Appeals would implement Special 
Refund Procedures pursuant to 10 C.F.R., Part 210, Subpart V, 
in connection with the Consent Order entered into with Tesoro 
Petroleum Corporation. 


Office of Hearings and Appeals 


Cases filed: Week of February 24 
through March 3, 1989 


During the Week of February 24 
through March 3, 1989, the appeal and 
the applications for exception or other 
relief listed in the Appendix to this 
Notice were filed with the Office of 


2/17/89 ; ea : Hearings and Appeals of the 

THRU 2/ cath : ‘ vasemnee] AFQI4-19. | Department of Energy. 

24/89. ‘ Le Ay Under DOE procedural regulations, 10 

; CFR Part 205, any person who will be 

aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 


2/17/89 a : RF272-19. 
THRU 2/ oe. «| RF 313-67. 
24/89. i ice...| RF300- 

s . 10704. 

2/17/89 veld asd : vessssseeeeee] RF 3OO- 


10703. procedural regulations. For purposes of 


2/24/89 il Co.......| RF313-68. 
7951. 2/24/89 ....:.... i RF300- 
2/17/89 RF307-86417 10705. 
THRU 2/ i i THRU i RF313-69. 
24/89. RF307- 2/27/89......... . Weinstein... RF313-70. 
8616. 2/27/89 .........| Willi i RF313-71. 
2/17/89 n RF315-3569 | 2/27/89 RF313-72. 
THRU 2/ THRU 2/27/89......... i i RF300- 
24/89. i RF315- ile. 10706. 
3854. 2/27/89 ......... i RF272-3. 
2/21/89......... RF313-60. ; 
| RF213-61. 
..| RF313-62. 
| Stan, | [FR Doc. 89-7097 Filed 3-23-89; 8:45 am] 


RF309-897. BILLING CODE 6450-01-M 


the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
aotice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, DC 20585. 


March 20, 1989. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 
Week of February 24 through March 3, 1989 


Request for modification/rescission. If granted: The February 16, 
1989 Decision and Order issued to Andrews Oil Company (Case 
No. RF309-711) would be modified regarding the firm's applica- 
tion in the Murphy Oil Company refund proceeding and addition- 
al information would be considered in connection with the firm's 
request for refund. 

KFA-0271 Appeal of an information request denial. If granted: The January 
13, 1989 Freedom of information Request Denial issued by the 
Office of Management and Information Systems would be re- 
scinded, and Salomon, inc. would receive access to certain 
documents relating to enforcement actions against crude oil 
resellers. 
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List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued 


REFUND APPLICATIONS RECEIVED 
Week of February 24 through March 3, 1989 


RF314-20. 
RF317-2. 
RF317-3. 


RF300- 
10707. 


10708. 
RF313-73. 


RF313-74. 
-«| RF313-72. 
RA272-4. 


2/24/89 
thru 3/3/ 
89. 


2/24/89 
thru 3/3/ 
89. 


2/24/89 
thru 3/3/ 


2/24/89 
thru 3/3/ 
89. 


[FR Doc. 89-7098 Filed 3-23-89; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3542-3] 


Ambient Air Monitoring Reference and 
Equivalent Methods; Reference 
Method Designation 


Notice is hereby given that EPA, in 
accordance with 40 CFR Part 53, has 


Week of February 24 through March 3, 1989 


if granted: Zinn Petrole- 


um would not be required to file Form EIA-23, “Annual Survey 
of Domestic Oil and Gas Reserves”. 


Exception to the Reporting H 


if granted: WJC, Inc. 


Requirements. 
would not be required to file Form EIA-23, “Annual Survey of 


designated another reference method for 
the determination of ambient 
concentrations of particulate matter 
measured as PMio. The new reference 
method is a gravimetric manual method 
which utilizes a specially-designed 
PM, 10 sampler for particle collection. 
The sampler was developed by the 
applicant, the Oregon Department of 
Environmental Quality, for use in its 
own monitoring program and is not 
commercially available. The method is 
identified as follows: 

RFPS-0389-071, “Oregon DEQ 
Medium Volume PMio Sampler.” 

A notice of receipt of application for 
this method appeared in the Federal 
Register, Volume 53, September 6, 1988, 
p. 34348. 

The Oregon DEQ Medium Volume 
PMio Sampler operates at 4 ft?/min 
(110L/min) and uses a Sierra-Andersen 
Model 254 PMyo inlet for particle size 
discrimination. Samples are collected 
simultaneously on two filter media, 47 
mm quartz fiber and 47 mm Teflon®. 
Samples collected on quartz fiber are 
used for gravimetric PMio determines 
while samples collected on Teflon® are 
used for chemical mass balance 
determinations. The latter analyses are 
used for source identification and source 
apportionment purposes only. The 
sampler has an automatic sequencing 
feature which can be programmed for 
variable sampling schedules for up to 
six days of unattended operation and 
allows for automatic filter-changing in 
the event of filter overloading. Technical 
questions concerning the method should 
be directed to the Oregon Department of 
Environmental Quality, Air Quality 
Division, 811 SW. Sixth Avenue, 
Portland, Oregon 97204-1390. 

Test samplers representative of this 
method have been subjected to 
extensive testing by the applicant to 
demonstrate conformance to the 
performance specifications for PMio 
samplers specified in 40 CFR Part 53. In 
addition, the Sierra-Andersen Model 254 
inlet associated with the sampler has 
been subjected to the wind tunnel 
testing required by Part 53. These latter 
tests were conducted by the inlet 


developer, Dr. Andrew McFarland, at 
Texas A&M University. 

After reviewing the results of these 
tests and other information submitted by 
the applicant, EPA has determined, in 
accordance with Part 53, that this 
method should be designated as a 
reference method. The information 
submitted by the applicant will be kept 
on file at EPA’s Atmospheric Research 
and Exposure Assessment Laboratory, 
Research Triangle Park, North Carolina, 
and will be available for inspection to 
the extent consistent with 40 CFR Part 2 
(EPA’s regulations implementing the 
Freedom in Information Act). 

As a designated reference method, 
this method is acceptable for use by the 
State of Oregon for purposes of 40 CFR 
Part 58, Ambient Air Quality 
Surveillance. For such use the method 
must be used in strict accordance with 
the approved operation or instruction 
manual associated with the method. 

Designation of this reference method 
will provide assistance to the State of 
Oregon in continuing the operation of 
their air quality surveillance systems 
under part 58. Additional information 
concerning this action may be obtained 
from Frank F. McElroy, Quality 
Assurance Division ({MD-77), 
Atmospheric Research and Exposure 
Assessment Laboratory, U.S. 
Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27711 (919) 541-2622). 

Erich W. Bretthauer, 

Acting Assistant Administrator for Research 
and Development. 

[FR Doc. 89-6983 Filed 3-23-89; 8:45 am] 
BILLING CODE 6560-50-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3542-7] 


Approvals of PSD Permits; Region 6 


Notice is hereby given that the 
Environmental Protection Agency (EPA), 
Region 6, has issued Prevention of 
Significant Deterioration (PSD) permits 
to the following: 
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1. PSD-TX-138M-1—Chaparral Steel: 
PSD-TX-138M-1 modifies PSD-TX-138 
to authorize (1) the modification of both 
electric air furnaces to a bottom topping 
operation, (2) the installation of a ladle 
metallurgy station and (3) the 
construction of a continuous caster at 
the existing steel manufacturing plant 
located in Milothian, Ellis County, 
Texas. This modified permit was issued 
on November 1, 1988. 

2. PSD-TX-748—Chevron Chemical 
Company: This permit, issued on 
December 2, 1988, authorizes the 
addition of a new cracking furnace to 
Ethylene Unit No. 1592 at the Cedar 
Bayou Plant located at 9500 Interstate 
Highway 10, approximately 2 miles 
southwest of Mont Belvieu, Harris 
County, Texas. 

3. PSD-TX-324M-4—Valero Refining 
Company: PSD-TX-324M-4 modifies 
PSD-TX-324M-3 to authorize (1) the 
reversion back to the continuous opacity 
monitoring system and (2) the increase 
of the opacity limit from the caustic 
scrubber stack from 15 to 20 percent at 
the refinery located at 6560 Up River 
Road, Corpus Christi, Nueces County, 
Texas. This modified permit was issued 
on December 12, 1988. 

These permits have been issued under 
EPA's Prevention of Significant 
Deterioration of Air Quality Regulations 
at 40 CFR 52.21, as amended August 7, 
1980. The time period established by the 
Consolidated Permit Regulations at 40 
CFR 124.19 for petitioning the 
Administrator to review any condition 
of the permit decisions has expired. 
Such a petition to the Administrator is, 
under 5 U.S.C. 704, a prerequisite to the 
seeking of judicial review of the final 
agency action. Documents relevant to 
the above actions are available for 
public inspection during normal 
business hours at the Air, Pesticides and 
Toxics Division, U.S. Environmental 
Protection Agency, Region 6, 1445 Ross 
Avenue Dallas, Texas 75202, telephone 
(214) 655-7229. 

Under section 307(b)(1) of the Clean 
Air Act, judicial review of the approval 
of these actions is available, if at all, 
only by the filing of a petition for review 
in the United States Fifth Circuit Court 
of Appeals, within 60 days of (date of 
publication of notice). Under section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subjects of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

This notice will have no effect on the 
National Ambient Air Quality 
Standards. 

The office of Management and Budget 
has exempted this information notice for 


the requirements of section 3 of 
Executive Order 12291. 

Dated: March 16, 1989. 
Robert E. Layton, Jr., 
Regional Administrator. 
[FR Doc. 89-6982 Filed 3-23-89; 8:45 am] 
BILLING CODE 6560-50-M 


[ER-FRL-3542-9] 


Environmental Impact Statements; 
Availability 


Responsible Agency: Office of Federal 
Activities, General Information (202) 
382-5073 or (202) 382-5075. Availability 
of Environmental Impact Statements. 
Filed March 13, 1989 through March 17, 
1989, Pursuant to 40 CFR 1506.9. 

EIS No. 890057, Final, FHW, NC, US 
220 Construction, Steed to Ulah 
Connection, Funding, Randolph and 
Montgomery Counties, NC, Due: April 
24, 1989, Contact: Kenneth L. Bellamy 
(919) 790-2859. 

EIS No. 890058, Final, BLM, AK, Minto 
Flats Watershed, Placer Mining 
Management Plan, Approval and 404 
Permit, Implementation, AK, Due: April 
24, 1989, Contact: Michael J. Penfold 
(907) 271-3114. 

EIS No. 890059, Final, BLM, AZ, NM, 
Arizona Mohave Wilderness Study 
Areas, Wilderness Recommendations, 
Designation, Greenlee, Maricopa, 
Mohave, Pinal, Pima, and Yavapai 
Counties, AZ and Grant County, NM, 
Due: April 24, 1989, Contact: Bill Carter 
(602) 863-4464. 

EIS No. 890060, Final, FHW, MI, MI- 
59/Hall Road Reconstruction, Mound 
Road to I-94, Funding and 404 Permit, 
Macomb County, MI, Due: April 24, 1989, 
Contact: Thomas A. Fort, Jr. (517) 377- 
1879. 

Dated: March 21, 1989. 

William D. Dickerson, 

Deputy Director, Office of Federal Activities. 
[FR Doc. 89-7114 Filed 3-23-89; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL HOME LOAN BANK BOARD 


Acadia Savings and Loan Association, 
a Federal Savings Association, 
Crowley, LA; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A){i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c(c)(2) 
(1982), as ameaded, the Federal Home 
Loan Bank Board has duly appointed the 
Federal Savings and Loan Insurance 
Corporation as sole conservator for 
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Acadia Savings and Loan Association, 
A Federal Savings Association, 
Crowley, Louisiana, on March 15, 1989. 
Dated: March 21, 1989. 
By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7025 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


American Security Federal Savings 
and Loan Association, Chicago, IL; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c(c)(2) 
(1982), as amended, the Federal Home 
Loan Bank Board has duly appointed the 
Federal Savings and Loan Insurance 
Corporation as sole conservator for 
American Security Federal Savings and 
Loan Association, Chicago, Illinois, on 
March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7037 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Brickelibanc Savings Association, 
Miami, FL; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(1), of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1)(B)(i)(I) (1982), the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Brickellbanc Savings Association, 
Miami, Florida, on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7041 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Chillicothe Federal Savings and Loan 
Association, Chillicothe, IL; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c(c){2) 
(1982), as amended, the Federal Home 
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Loan Bank Board has duly appointed the 
Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Chillicothe Federal Savings and Loan 
Association, Chillicothe, Illinois on 
March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7061 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Community Federal Savings and Loan 
Association, Tampa, FL; Appointment 
of Conservator 

Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B){i)(1) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1)(B){i)(1) (1982), the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Community Federal Savings and Loan 
Association, Tampa, Florida on March 
15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7029 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Continental Federal Savings and Loan 
Association, Oklahoma City, OK; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A){i), and 12 U.S.C. 1701c{c)(2) 
(1982), as amended, the Federal Home 
Loan Bank Board duly appointed the 
Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Continental Federal Savings and Loan 
Association, Oklahoma City, Oklahoma 
on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7042 Filed 2-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Deep East Texas Savings Association, 
Jasper, TX; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406{c)(1)(B)(i)(D) of the National Housing 


Act, as amended, 12 U.S.C. 
1729(c)(1)(B)(i)(1) (1982), the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Deep East Texas Savings Association, 
Jasper, Texas on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7045 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


The Duncan Savings and Loan 
Association, Ducan, OK; Appointment 
of Conservator 

Notice is hereby given that pursuant 
to the authority contained in Section 
406(c)(1)(B)(i)(I) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1)(B)(i)() (1982), the Federal 
Home Loan Board has duly 
appointed the Fedeal Savings and Loan 
Insurance Corporation as sole 
conservator for The Duncan Savings and 
Loan Association, Duncan, Oklahoma 
on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, jr. 
Secretary. ~ 
[FR Doc. 89-7026 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Pens cect Federal Savings and Loan 
Association, Lafayette, LA; 

Appointment of Conservator 

Notice is hereby given that pursuant 
to the authority contained in Section 
5(d)(6)(A)(i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A){i), and 12 U.S.C. 1701c 
(c)(2) (1982), as amended, the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for Evangeline Federal 
Savings and Loan Association, 
Lafayette, Louisiana on March 15, 1989 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7033 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Family Federal Savings and Loan 
Association, Shreveport, LA; 
Appointment of Conservator 

Notice is hereby given that pursuant 
to the authority contained in section 
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5(d)(6)(A){i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701ic 
(c)(2)(1982), as amended, the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for Family Federal Savings 
and Loan Association, Shreveport, 
Louisiana on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board, 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7034 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Fidelity Savings and Loan Association, 
Port Arthur, TX; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B){i)() of the National Housing 
Act, as amended, 12 U.S.C. 
1792(c)(1)(B)(i)() (1982) the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for Fidelity Savings and 
Loan Association, Port Arthur, Texas, 
on March 15, 1989. 


Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7021 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A){i), and 12 U.S.C. 
1701c(c)(2)(1982), as amended, the 
Federal Home Loan Bank Board has 
duly appointed the Federal Savings and 
Loan Insurance Corporation as sole 
conservator for Financial Security 
Federal Savings and Loan Association, 
Delray Beach, Florida, on March 15, 
1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, jr., 

Secretary. 
[FR Doc. 89-7049 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 
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Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A){i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 
1701c(c)(2)(1982), as amended, the 
Federal Home Loan Bank Board has 
duly appointed the Federal Savings and 
Loan Insurance Corporation as sole 
conservator for First Federal Savings 
and Loan Association of the Florida 
Keys, Key West, Florida, on March 15, 
1989. 


Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7027 Filed 3-23-89; 8:45.am] 
BILLING CODE 6720-01-M 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6){A)({i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6){A)(i), and 12 U.S.C. 
1701c(c)}(2)(1982), as amended, the 
Federal Home Loan Bank Board has 
duly appointed the Federal Savings and 
Loan Insurance Corporation as sole 
conservator for First Federal Savings 
and Loan Association of Scotlandville, 
Louisiana on March 15, 1989. 


Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7030 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


First Federal Savings and Loan 
Association of Eunice, Eunice, LA; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i) of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701ic 
(c}(2}(1982), as amended, the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for First Federal Savings 
and Loan Association of New Iberia, 
New Iberia, Louisiana on March 15, 
1989. 


Dated: March 21, 1989. 

By the Federal Home Loan Bank Board 
John M. Buckley, Jr. 
Secretary 
[FR Doc. 89-7053 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


First Federai Savings and Loan 
Association, Shreveport, LA; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i) of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c 
(c)(2)(1982), as amended, the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for First Federal Savings 
and Loan Association Shreveport, 
Louisiana on March 15, 1989. 


Dated: March 21, 1989. 

By the Federal Home Loan Bank Board 
John M. Buckley, Jr. 
Secretary 
[FR Doc. 89-7043 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-m 


First Federal Savings and Loan of New 
Iberia, New Iberia, LA; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i) of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c 
(c)(2)(1982), as amended, the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for First Federal Savings 
and Loan Association of New Iberia, 
New Iberia, Louisiana on March 15, 
1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr. 

Secretary. 
[FR Doc. 89-7038 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


First Savings of AM, a Federal Savings 
and Loan Association, Orland Park, IL; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)}(6)(A)(i), of the Home Owner’s Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c 
(c)(2)(1982), as amended, the Federal 
Home Loan Bank Board has duly 


appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for First Savings of AM, A 
FS&LA, Orland Park, Illinois on March 
15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7057 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


First Savings Association of Southeast 
Texas, Silsbee, TX; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(1) of National Housing 


-Act, as amended, 12 U.S.C. 


1729(c)(1)(B)(i)(I) (1982), the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for First 
Savings Association of Southeast Texas, 
Silsbee, Texas on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7054 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


First South Savings Association, 
Houston, TX; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(I) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1)(B)(i)(1) (1982), the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for First 
South Savings Association, Houston, 
Texas on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7035 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


First Venice Savings and Loan 
Association, Venice, FL; Appointment 
of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(1) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1}(B)(i)(1) (1982), the Federal 
Home Loan Bank Board duly appointed 
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the Federal Savings and Loan Insurance 
Corporation as sole conservator for First 
Venice Savings and Loan Association, 
Venice, Florida on March 15, 1989. 
Dated: March 21, 1989. 
By-the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7044 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


General Savings Association, 
Henderson, TX; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(1) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1)(B)(i)(I) (1982), the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for General Savings 
Association, Henderson, Texas on 
March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7046 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Golden Triangle Savings and Loan 
Association, Bridge City, TX; 
Appointment of Conservator 

Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B){i)(1) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1)(B)(i)(1) (1982), the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for Golden Triangle Savings 
and Loan Association, Bridge City, 
Texas on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7065 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Home FS&LA of Centralia, Centralia, 
IL; Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c(c)(2) 
(1982), as amended, the Federal Home 
Loan Bank Board duly appointed the 


Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Home Federal Savings and Loan of 
Centralia, Centralia, Illinois on March 
15, 1989, 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 


Secretary. 
[FR Doc. 89-7062 Filed 2-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Home FS&LA of Joliet, Joliet, IL; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A){i), of the Home Owner’s Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c (c) 
(2) (1982), as amended, the Federal Home 
Loan Bank Board has duly appointed the 
Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Home Federal Savings and Loan 
Association of Joliet, Joliet, Illinois on 
March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7058 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Illinois Savings Bank, F.A., Peoria, IL; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c 
(c)(2)(1982), as amended, the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for Illinois Savings Bank, 
F.A., Peoria, Illinois on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7055 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Jasper Federal Savings and Loan 
Association, Jasper, TX; Appointment 
of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c{c)(2) 
(1982), as amended, the Federal Home 
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Loan Bank Board has duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Jasper Federal Savings and Loan 
Association, Jasper, Texas On March 15, 
1989. 


Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7039 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-™ 


Jefferson Savings and Loan 
Association, Beaumont, TX; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in Section 
406(c)(1)(B){i)(1) of the — Housing 
Act, as amended, 12 U.S. 
1729(c)(1)(B)(i)() (1982), the Federal 
Home Loan ard duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Jefferson Savings and Loan Association, 
Beaumont, Texas on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7047 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Liberty Federal Savings and Loan 
Association, New Port Richey, FL; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A){i), of the Home Owner’s Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A)(i), and 12 U.S.C. 1701c 
(c)(2) (1982), as amended, the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for Liberty Federal Savings 
and Loan Association, New Port Richey, 
Florida, on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7031 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Lincoin Savings and Loan Association, 
Miami, FL; Appointment of 


Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B){i)(1) of the National Housing 





Act, as amended, 12 U.S.C. 
1729(c}{1)(i){1) (1982),. the Federal Hone 
Loan Bank Board duly appointed the 


Lincoln Savings and Loan Association, 
Miami, Florida, on March 15, 1989. 
Dated: March. 21, 198% 
By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7036 Filed 3-23-89; 8:45 am] 


Notice is hereby given that pursuant 
to the authority contained in 
5(d}{(6)(AJ(i), of the Home Owner’s Loan 
Act of 1933, as amended, 12 U.S.C. 
1464({d)}(6)(A){i). and 12 U.S.C. 
1701c(c}(2Z}{#982}, as amended, the 
Federal Home Loan Bank Board duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for Madison County Federal 
Savings and Loan Association on March 
15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, jr., 

Secretary. 
[FR Doe. 89-7040 Filed 3-23-89, 8:45 am} 
BILLING CODE 6720-01-M 


Meritbanc Savings Association, 
Houston, TX; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)@) (0) of the Netionel Housing 
Act, as amended, 12 
1729(c)(1) (Bh) oan “a Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Lean Insurance 


Houston, Texas om March 15, 1989. 
Dated: March 21, 1989. 
By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7032 Filed 3-23-88; 8:45 am] 
BILLING CODE 6720-01-M 


Miami Savings Bank, Miami, FL; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1}{B)i(D) of the National Housing 
Act, as amended, 12 U.S.C. 


1729(c){1)(BYi@) (1962}, the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loan Insurance. 
Corperation as sole conservator for 
Miami Savings Bank, Miami, Florida, on 
March 15, 1989. 

Dated: March. 21, 198% 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7022 Filed 3-23-89, 8:45 am} 
BILLING CODE 6720-01-M 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)({A)} fi). of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d}{(6)(A)Gi}, and 12 U.S.C. 1701c 
(c)(2) (1962), as amended, the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Midwest Federal Savings and Loan 
Association, Minneapolis, Minnesota on 
February 13, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John F. Ghizzoni, 

Assistant Secretary. 
{FR Doc. 89-7050 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Midwest Home Federal Savings Bank, 
Belleville, IL; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)@) of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6){A)fi), and 12 U.S.C. 1701c 
(c)(2) (1982), as amended, the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Midwest Home Federal Savings Bank, 
Belleville, Minois on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7028 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Midwestern Savings Association, 
Macomb, IL.; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i){1) of the National Housing 
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Act, as amended, 12.U.S.C. 
1729(c)(4)€B)(i)() (4962),. the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loam Insurance 
Corporation as sole conservator for 
Midwestern Savings Association, 
Macomb, Illinois on March 15, 198% 
Dated: March 21, 1989. 
By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7066 Filed 3-23-89; 8:45. am} 
BILLING CODE 6720-01-@: 


Notice is hereby given that pursuant 
to the ity contained im section 
406(c)(1)(B)(i)€f) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1}€B)fi}(F) (1982), the Federal 
Home Loan Bank Board has duty 
appointed the Federal Savings and Loan 
Insurance ion as sole 
conservator for Peoples Federal Savings 
and Loan Association of Thibodeaux, 
Thibodeaux, Louisiana, om Marclr 15, 
1989. 

Dated: March 21, 1989: 

By the Federal Home Loam Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7067 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M. 


River City Federal Savings Bank, 
Baton Rouge, LA; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(} of the National Housing. 
Act, as amended, 12 U.S.C. 
1729(c)(1)(B)(i)(1) (1982), the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for River City Federal 
Savings Bank, Baton Rouge, Louisiana, 
on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doe. 89-7056 Filed 3-23-89 &45 ami} 
BILLING CODE 6720-61-M' 
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Royal Palm Savings Bank, West Palm 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(1) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1)(i)(1) (1982), the Federal Home 
Loan Bank Board duly appointed the 
Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Royal Palm Savings Bank, West Palm 
Beach, Florida, on March 15, 1989. 


Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7068 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Rusk Federal Savings and Loan 
Association, Rusk, TX; Appointment of 
Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i), of the Home Owner's Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A){i), and 12 U.S.C. 1701c{c)(2) 
(1982), as amended, the Federal Home 
Loan Bank Board has duly appointed the 
Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Rusk Federal Savings and Loan 
Association, Rusk, Texas, on March 15, 
1989. 


Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7059 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Sabine Valley Savings and Loan 
Association, Center TX; Appointment 
of Conservator 


Notice is hereby given that pursuant 
to the authority contained in Section 
406(c)({1)(B){i)(I) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1)(B)(i)(1) (1982), the Federal 
Home Loan Board duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Sabine Valley Savings and Loan 


Association, Center Texas on March 15, 


1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7048 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


ying pm re 
ye ni ; Appointment of 


Notice is ae given that pursuant 
to the authority contained is section 
406(c)(1)(B)(i)(1) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1)(B)(i)() (1982), the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Savings of Texas Association, 
Jacksonville, Texas on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7051 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Notice is hereby given that pursuant 
to the authority contained is section 
406(c)(1)(B)(i)(1) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)(1)(B)(i)(D (1982), the Federal 
Home Loan Bank Board duly appointed 
the Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Security Savings Association, FSA, 
Texarkana, Texas on March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr, 

Secretary. 
[FR Doc. 89-7063 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Skokie Federal Savings and Loan 
Association, a Federal Savings and 
Loan Association, Skokie, IL; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A)(i), of the Home Owner's Loan 


‘Act of 1933, as amended, 12 U.S.C. 


1464(d)(6)(A){i), and 12 U.S.C. 1701ic(c)({2) 
(1982), as amended, the Federal Home 
Loan Bank Board duly appointed the 
Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Skokie Federal Savings and Loan 
Association, a Federal Savings and Loan 
Association, Skokie, Illinois on March 
15, 1989. 


Dated: March 21, 1989. 
By the Federal Home Loan Bank Board. 


John M. Buckley, Jr., 


Secretary. 
[FR Doc. 89-7060 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(1) of the National Housing 
Act, as amended, 12 U.S.C. 
1729(c)({1)(B)(i)(1) (1982), the Federal 
Home Loan Bank Board has duly 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for Southeast Texas 
Savings and Loan Association, 
Woodville, Texas on March 15, 1989. 


Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7023 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Spindietop Savings Association, 
Beaumont, TX; Appointment of 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(D of the National Housing 
Act, as amended, 12 U.S.C. 1729 
(c)(1)(B)(i)@) (1982), the Federal Home 
Loan Bank Board has duly appointed the 
Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Spindletop Savings Association on 
March 15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Secretary. 
[FR Doc. 89-7069 Filed 3-23-89 8:45 am] 
BILLING CODE 6720-01-M 


Timberland Savings Association, 
Nacogdoches, TX; Appointment of 
Conserva 


tor 


Notice is hereby given that pursuant 
to the authority contained in section 
406(c)(1)(B)(i)(1) of the National Housing 
Act, as amended, 12 U.S.C. 1726 
(c)(1)(B){i)() (1982), the Federal Home 
Loan Bank Board has duly appointed the 
Federal Savings and Loan Insurance 
Corporation as sole conservator for 
Timberland Savings Association, 
Nacogdoches, Texas on March 15, 1989. 


Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7024 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 





Tropicat Federal Savings and Loan 
Association, Miami, FL; Appointment 
of Conservator 

Notice is hereby given that pursuant 
to the authority im section 
5(d}{6)(A)fi), of the Home Owner’s Loan 
Act of 1933, as amended, 12 U.S.C. 1464 
(d)(6)(A)G), and 12 U.S.C. 1701c (c)(2)} 
(1982), as amended, the Federal Home 
Loan Bank Board has duly appointed the 


15, 1989. 

Dated: March 21, 1989. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Secretary. 
[FR Doc. 89-7064 Filed 3-23-89; 8:45 am] 
BILLING CODE 6720-01-M 


Signal Savings and Loan Association, 
ee 


Notice is hereby given that pursuant 
to the contained in section 
406{c}{1)(B) of the National Housing Act, 
as amended, 12 U.S.C. 1726 (e)}{1){B) 


Corporation as sole receiver for Signal 
Savings and Loan Association, Signal 
Hill, California, on February 16, 1989. 
Dated: March 21, 1989. 
By the Federal Home Loan Bank Board. 
John F. Ghizzoni, 
Assistant Secretary. 
[FR Doc. 89-7052 Piled 3-23-89 8:45 am} 
BILLING CODE 6720-01-M 


FEDERAL MARITIME COMMISSION 


Agreement(s) Filed 
The Federal Maritime Commission 
hereby gives notice of the filing of the 


the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 


section before communicating with the 

Commission regarding a pending 

agreement. 

Agreement No: 212-610286-018 

Title: South Europe/U.S.A. Pool 
Agreement 


Parties: 
Compania Trasatlantica Espanola, 
S.A. 


Costa Container Lines (Contship 
Container Lines, Ltd.] 

Evergreen Marine Corporation 

Farrell Lines, Inc. 

Italia di Navigazione, S.p.A. 

Jugolinija 

Lykes Lines (Lykes Bros. Steamship 
Co., Ltd.) 

A. P. Moller-Maersk Line 

Nedlloyd Lines (Nedlloyd Lijnen B.V.) 

Sea-Land Services, Inc. 

P. & O Containers (FEL} 

Zim Israel Navigation Company, Ltd. 

Synopsis: 

The proposed modification would 

provide that if members have 
upon eee freights 

for the transportation of 
commodity, such ‘eaten 
freights shall be utilized in the 
calculation of a member's pool 
freight earnings with respect to the 
commodity. 

Agreement No: 203-011141-005 

Title: Gulfway Agreement 

Parties: 

Lykes Bros. Steamship Co., Inc. 

Hapag Lloyd AG 

Sea-Land Service, Inc. 

P & O Containers (TEL) Ltd. 

Deppe Linie GmbH & Co. d/b/a 
Deppe Line 

Gulf Container Line (GCL), BV 

Compagnie Generale Maritime (OGM} 

Nedlloyd Lijnen, B.V. 

South Atlantic Cargo Shipping N.V. 

Euro-Gulf International, Inc. 

Synopsis: 

The proposed modification would add 
Deppe Linie GmbH & Co., and Euro- 
Gulf International as parties to the 
Agreement. It would also provide 
for voluntary communications 
among parties with regard to their 
respective commercial actions, and 
eliminate all mandatory FA notice 
requirements. 

By Order of the Federal Maritime 

Commission. 
Joseph C. Polking, 
Secretary. 

Dated: March 20, 1989. 

[FR Doc. 89-6946 Filed 3-23-89; 8:45 am] 
BILLING CODE 6730-01-M 
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Ocean Freight Forwarder License; 
Revocations 


Notice is hereby given that the 
following ocean forwa 

licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1778} and the en 
of the Commission 

licensing of ocean freight fie. a 
CFR 516. 

License Number: 1589. 

Name: Masterfreight International 
Corp. 
Address: 20 East Jackson Bivd., 
Chicago, IL 60604. 

Date Revoked: February 20, 1989. 

Reason: Failed to maintain a valid 
surety bond. 

License Number: 2202. 

Name: Shefferly Overseas and Lakes 
Shipping Corporation. 

Toledo, OH 43604. 

Date Revoked: February 26, 1989. 

Reason: Failed to maintain a valid 
surety bond. 

License Number: 2083R. 

Name: World fet Shipping Co., Inc. 

Address: P.O. Box 791, Cargo Building 
68 J.F-K. Airport, Jamaica, NY 11430. 

Date Revoked: March 3, 1989. 

Reason: Surrendered license 
voluntarily. 

License Number: 3128. 

Name: National Logistics Services, 
Inc. 

Address: 6300 Liberty Road, Houston, 
TX 77026. 

Date Revoked: March 8, 1989. 

Reason: Surrendered license 
voluntarily. 

Robert G. Drew, 

Director, Bureau of Domestic Regulation. 
[FR Doc. 89-7100 Filed 3-23-89; 8:45 am] 
BILLING CODE 6730-01-a 


Ocean Freight Forwarder License; 
Applicants 


Notice is given that the following. 
applicants have filed with the Federal 
Maritime Commission applications for 
licenses as ocean freight forwarders: 
pursuant to section 19 of the Shipping 
Act of 1984 (46 U.S.C. app. 1718 and 46 
CFR 510). 

Persons of any reason why 
any of the following applicants should 
not receive a license are requested to 
contact the Office of Freight Forwarder 
and Passenger Vessel Operations, 
Federal Maritime Commission, 
Washington, DC 20573. 


NOVO Express International, Inc., 613 
Grandview Dr., South San Francisco, 
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CA 94080. Officers: Charles F. 
Seymour, President; Christine Lyall 
Seymour. 

Unimax International Co., 11222 
LaCienega Blvd., Suite 330, Inglewood, 
CA 90304. Officer: Chol In Kim, Sole 
Proprietor. 

Trust Forwarding International Inc., 
7383 N.W. 54th St., Miami, FL 33166. 
Officers: Reina L. Haber, President; 
Jose Haber, Vice President. 

American Orient Forwarding Company, 
9000 Bellanca Ave., Los Angeles, CA 
90045. Officers: John C. Wisener III, 
President; Christine Shih Wisener, 
Vice President. 

Air Van Lines, Inc., 1280 - 116th Ave., 
NE., Bellevue, WA 98004. Officers: A. 
N. Thompson, Jr., Chairman; Remo S. 
Galvagno, President; W. Thomas 
White, V. Pres./Sec./Treas. 

Sun Express America, Inc., 8939 S. 
Sepulveda Blvd., #530, Los Angeles, 
CA 90045. Officers: Sook Ock Kim, 
Chief Exec. Officer; Mal Bok Kim, 
Director; Jung Woo Kim, Director. 

Rhein Express International Ltd., 1050 
Busse Hwy., Ste. 240, Bensenville, IL 
60106. Officer: Rainer W. Fischer, 
President. 

By the Federal Maritime Commission. 
Dated: March 21, 1989. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 89-7099 Filed 3-23-89; 8:45 am] 

BILLING CODE 6730-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control 
[Program Announcement Number 912] 


Grants for Injury Prevention and 
Control Research Projects; Availability 
of Funds for Fiscal Year 1989 


Introduction 
The Centers for Disease Control 
(CDC) announces that applications are 


being accepted for Injury Prevention and 
Control Research Projects. 
Authority 

This program is authorized under 
sections 301 and 391 of the Public Health 
Service Act (42 U.S.C. 241 and 280b). 
Program regulations are set forth in Title 
42 of the Code of Federal Regulations, 
Part 52. 


Eligible Applicants 


Eligible applicants include all non- 
profit and for profit organizations. Thus, 
State and local health departments and 


other State and local governmental 
agencies, universities, colleges, research 
institutions, and other public and private 
organizations, including small, minority 
and/or woman owned businesses are 
eligible for these research grants. 
Availability of Funds 

Approximately $5.9 million is 
available in Fiscal Year 1989 to fund 
approximately 30 to 40 specific projects 
for periods of up to 3 years. $1.75 of the 
$5.9 million is intended for 1 year 
projects. It is expected that the average 
award will be $150,000, the range being 
$60,000 to $225,000. It is expected that 
the awards will begin on or about 
September 1, 1989, and are usually made 
for a 12 month budget periods within a 
project period of up to 3 years. Funding 
estimates may vary and are subject to 
change. Continuation awards within the 
project period will be made on the basis 
of satisfactory progress and the 
availability of funds. 


Background and Definitions 
A. Background 

By nearly every measure, injury ranks 
as one of the nation’s most pressing 
health problems. Injuries are the 
country’s leading cause of years of 
potential life lost before age 65. They are 
the leading cause of death and disability 
in children and young adults. Older 
Americans also suffer unduly from the 
severe consequences of injury. Much of 
the resources of the nation’s health care 
and rehabilitation systems are devoted 
to attending to injury victims, who 
occupy one of every eight hospital beds. 

However, opportunities to understand 
and prevent injuries and reduce their 
effects are available. Many of these 
opportunities are discussed in the 
National Research Council and Institute 
of Medicine report, Injury In America 
(National Academy Press, 2101 
Constitution Avenue, NW., Washington, 
DC 20418—ISBN 0-309-03545-7). 
National injury priorities are also 
identified in, Morbidity and Mortality 
Weekly Report (MMWR); Public Health 
Surveillance of 1990 Objectives for the 
Nation, (vol. 37, no. ss—1). 


B. Definitions 


1. Injury is defined as physical 
damage to an individual resulting from 
acute exposure to physical or chemical 
agents. The three major categories of 
injury are intentional, unintentional and 
occupational. Intentional injuries result 
from interpersonal or self inflicted 
violence, and include homicide, 
assaults, suicide and suicide attempts, 
child abuse, and rape. Unintentional or 


BEST COPY AVAILABLE 


unintended injuries include those that 
result from motor vehicle collisions, 
falls, fires, poisonings, and drownings. 
Occupational injuries occur at the 
worksite and include unintentional 
trauma (for example, work related motor 
vehicle injuries, drownings, and 
electrocutions) and intentional injuries. 

2. Injury prevention and control 
research projects are defined as 
research designed to: 

a. Elucidate the chain of causation— 
the etiology and mechanisms—of 
injuries; or 

b. Yield results directly applicable to 
identifying interventions to prevent 
injury occurrence or minimize disability; 
or 

c. Evaluate the effect of known 
interventions on injury morbidity, 
mortality, disability, and costs. 


Purpose 


A. To support injury prevention and 
control research on priority issues as 
delineated in Injury In America, the 1985 
report by the National Academy of 
Sciences. 

B. To encourage a wide spectrum of 
disciplines, such as engineering, 
medicine, public health, criminal justice, 
behavioral and social sciences and 
others to undertake research to prevent 
and control injuries. 

C. To rigorously evaluate current and 
new intervention methods and strategies 
for the prevention and control of 
injuries. 


Programmatic Interests 

The focus of grants should reflect the 
broad-based need to control injury 
morbidity, mortality, disability, and 
costs. Five areas of injury control are 
noted with particular emphasis given to 
stimulating research grant applications 
in the first three areas: 
¢ Biomechanics 
© Acute Care 
¢ Rehabilitation 
© Surveillance and Epidemiology 
¢ Prevention and Health Promotion 


Evaluation Criteria 


Applications will be evaluated by a 
dual review process. Awards will be 
made based on priority score ranking by 
Injury Research Grants Review 
Committee (IRGRC), merit and program 
review by Senior Federal staff, 
availability of funds, and such other 
factors deemed necessary and 
appropriate by the Director, CDC. 
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A. The first review will be a peer review 
to be conducted on all applications. 
Factors to be considered will include 


1. The degree to which the applicant 
possesses the following program 
requirements: 

a. A director who has specific 
authority and responsibility to carry out 
the project. 

b. Demonstrated experience in 
successfully conducting, evaluating, and 
publishing injury-related research. 

c. Effective and well-defined working 
relationships within the performing 
organization and with outside entities 
which will ensure implementation of the 
proposed activities. 

d. Mechanisms for linking the injury 
control research findings with public 
health and other intervention efforts to 
facilitate rapid translation, 
dissemination and application of 
research findings to the control of injury. 

2. The overall match between the 
applicant's proposed focus, research 
objectives, and the program priorities as 
described in Injury In America. 

3. The merit, significance and 
originality, from a scientific or a 
technical standpoint, of the goals of the 
proposed research, including the 
adequacy of the theoretical and 
conceptual framework for the research. 

4. Evidence of familiarity with 
relevant research literature. 

5. The adequacy of the research 
design, approaches and methodology 
proposed to carry out the research, 
including quality assurance procedures, 
quantitative and the data management 
and statistical analysis plan. 

6. The extent to which the evaluation 
plan will allow for the measurement of 
progress toward the achievement of the 
stated objectives. 

7. Qualifications, adequacy, and 
appropriateness of personnel to 
accomplish the proposed activities. 

8. For renewal applications, the 
progress made during the prior project 
period. 

9. The degree of commitment and 
cooperation of other interested parties 
(as evidenced by letters detailing the 
nature and extent of the involvement). 

10. The reasonableness of the 
proposed budget to the proposed 
research and demonstration program. 

11. Adequacy of existing and 
proposed facilities and resources. 

B. The second review will be conducied 


by senior Federal staff. The factors to 
be considered will include 


1. The results of the peer review. 
2. The significance of the proposed 


activities in relation to the objectives 
stated in Injury In America. 

3. National needs and geographic 
balance. 

4. Overall distribution among: 

¢ Five areas of injury control: 
prevention, biomechanics, acute care, 
rehabilitation and epidemiology. 

¢ Traffic and motor vehicle injury 
research and other research. 


¢ Intentional and unintentional injury. 


¢ Populations addressed (for 
example, minorities, the elderly, 
children, urban, rural, etc.) 

5. Budgetary considerations (including 
the intent to award $1.75 million for one 
year projects in FY 1989). 


C. Continued Funding 


Continuation awards made after FY 
1989, but within the project period will 
be made on the basis of the availability 
of funds and the following criteria: 

1. The accomplishments of the current 
budget period show that the applicant is 
meeting its objectives; 

2. The objectives for the new budget 
period are realistic, specific, and 
measurable; 

3. The methods described will clearly 
lead to achievement of these objectives; 

4. The evaluation plan will allow 
management to monitor whether the 
methods are effective; and 

5. The budget request is clearly 
explained, adequately justified, 
reasonable, and consistent with the 
intended use of grant funds. 

E. O. 12372 Review 

Applications are not subject to 
Executive Order 12372, entitled 
Intergovernmental Review of Federal 
programs. 

CFDA Number 

The Catalog of Federal Domestic 

Assistance number is 13.136. 


Application Submission and Deadlines 
A. Applications 


Applications should be submitted on 
Form PHS-5161-1 for State and local 
governments. Other applicants should 
use form PHS-398 and adhere to the 
ERRATA to the Instruction Sheet for 
PHS-398 contained in the Grant 
Application Kit. The original and two 
copies must be submitted on or before 
June 9, 1989, to Henry S. Cassell, III, 
Grants Management Officer, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 225 East Paces Ferry Road, NE., 
Room 300, Atlanta, Georgia 30305. 


B. Deadline 
1. Applications shall be considered as 
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meeting the deadline if they are received 
at the above address on or before the 
deadline date. Applicants should 
request a legibly dated U.S. Postal 
Service postmark or obtain a legibly 
dated receipt from a commercial carrier 
or U.S. Postal Service. Private metered 
postmarks shall not be acceptable as 
proof of timely mailing. 

2. Applications which do not meet the 
criteria above are considered late 
applications and will be considered in 
the next scheduled review. 


C. Receipt and Review Schedule 


Application in response to this 
announcement must be submitted by 
June 9, 1989, for funding consideration 
during Fiscal Year 1989. Applications for 
future funding years will be accepted 
and reviewed according to the regular 
review schedule as follows: 


Where To Obtain Additional 
Information 


A complete program description, 
information on application procedures 
and application package may be 
obtained from Nealean K. Austin, 
Grants Management Specialist, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road, NE., 
Room 300, Atlanta, Georgia 30305, (404) 
842-6575 or FTS 236-6575. 

Please refer to Announcement 
Number 912 when requesting 
information and submitting any 
application on the Request for 
Assistance (RFA). 

Technical assistance may be obtained 
from James M. Monroe, Grants Manager, 
Division of Injury Epidemiology and 
Control, Centers for Environmental 
Health and Injury Control, Center for 
Disease Control, 1600 Clifton Road, NE., 
Mailstop F-36, Atlanta, Georgia 30333, 
(404) 488-4690 or FTS 236-4690. 


Dated: March 20, 1989. 
Glenda S. Cowart, 
Director, Office of Program Support, Centers 
for Disease Control. 
[FR Doc. 89-6956 Filed 3-23-89; 8:45 am] 
BILLING CODE 4160-18-M 
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Family Support Administration 


Agency information Collection 
Activities Under OMB Review; Forms 
Submitted to the Office of 
Management and Budget for 
Clearance 


The Family Support Administration 
(FSA) will publish on Fridays, 
information collection packages 
submitted to the Office of Management 
and Budget (OMB) for clearance in 
compliance with the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 

Following is the Federal Register 
submission by FSA: 

(For a copy of package, call the FSA, 
Reports Clearance Officer on 202-252- 
5593.) 

OCSE-Local-2 Statistical Report is 
used to monitor the improved collection 
performance of State and local child 
support agencies in accordance with the 
mandates of Pub. L. 98-378. States are 
required to submit quarterly statistics 
for 150 counties and/or localities 
operating child support programs. 
Respondents: State agencies; Number of 
Respondents: 51; Frequency of 
Response: 4; Average Burden per 
Response: 2.5; Estimated Burden: 510 
hours. 

OMB Desk Officer: Justin Kopca. 

Written comments and 
recommendations for the proposed 
information collection should be sent 
directly to the OMB Desk Officer 
designated above at the following 
address: 

OMB Reports Management Branch, New 
Executive Office Building, Room 3201, 
1725 17th Street, NW., Washington, 
DC 20503. 

Date: March 13, 1989. 

Naomi B. Marr, 

Associate Administrator, Office of 

Management and Information Systems. 

[FR Doc. 89-6610 Filed 3-23-89 8:45 am] 

BILLING CODE 4150-04-M 


Forms Submitted to the Office of 
Management and Budget for 
Clearance 


The Family Support Administration 
(FSA) will publish on Fridays 
information collection packages it has 
submitted to the Office of Management 
and Budget (OMB) for clearance, in 
compliance with the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 
Since the last scheduled publication for 
March 17, 1989, the following package 
was submitted to OMB: 

(For a copy of the package below, call 
the FSA, Reports Clearance Officer on 

202-252-5597.) 


Model State Plan for the Low Income 
Home Energy Assistance Program 


(LIHEAP). 

The model state plan will be used to 
establish that the grantee has met the 
statutory requirements to receive a 
grant from LIHEAP and to determine 
the grantee’s program characteristics. 
Respondents will be States, 
Territories, and Indian Tribal 
Grantees. 

Number of Respondents: 165, 

Frequency of Response: 1, 

Average Burden per response: 1, 

Estimated Annual Burden: 165 hours. 

OMB Desk Clearance Officer: Justin 
Kopca. 

Written comments and 
recommendations for the proposed 
information collection should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: 

OMB Reports Management Branch, New 
Executive Office Building, Room 3201, 
1725 17th Street, NW., Washington, 
DC 20503. 

Date: March 19, 1989. 

Naomi B. Marr, 

Associate Administrator, Office of 

Information and Management Systems, FSA. 

[FR Doc. 89-7149 Filed 3-23-89; 8:45 am] 

BILLING CODE 4150-04-M 


Food and Drug Administration 


Ivermectin for Use in Goats; 
Availability of Data 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of target animal safety and 
effectiveness data and human food 
safety data to be used in support of a 
new animal drug application (NADA) or 
supplemental NADA for the use of 
ivermectin injection in goats. The data, 
contained in Public Master File (PMF) 
3883, were compiled under Interregional 
Research Project No. 4 (IR-4), a national 
agriculture program for obtaining 
clearances for use of agricultural 
products for minor or special uses. 
appREss: Submit NADA’s to the 
Document Control Section (HF V-16), 
Center for Veterinary Medicine, Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Dianne T. McRae, Center for Veterinary 
Medicine (HFV-135}, Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4913. 
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SUPPLEMENTARY INFORMATION: 
Ivermectin injection for use in goats is a 
new animal drug under section 201(w) of 
the Federal Food, Drug, and Cosmetic 
Act (the act) (21 U.S.C. 321(w)). As a 
new animal drug, ivermectin is subject 
to section 512 of the act (21 U.S.C. 360b) 
requiring that its uses in goats be subject 
to an approved NADA or supplemental 
NADA. The IR-4 Project, Northcentral 
Region, Michigan State University, East 
Lansing, MI 48824, has provided data 
and information to demonstrate human 
food safety and safety and effectiveness 
to the target animal for subcutaneous 
use of ivermectin injection for treatment 
and control of gastrointestinal 
nematodes (Haemonchus contortus, 
Ostertagia circumcincta, 
Trichostrogylus capricola, T. vitrinus, T. 
axei, Nematodirus spathiger, N. 
filicollis, N. abnormalis, Trichuris ovis, 
Skrjabinema ovis, and Strongyloides 
papillosus) in goats. 

The data and information are 
contained in PMF 3883. Sponsors of 
NADA's or supplemental NADA's may 
reference without further authorization 
the PMF to support approval. An NADA 
or supplemental NADA should include, 
in addition to a reference to the PMF, 
drug labeling, and other information 
needed for approval, such as data 
concerning manufacturing methods, 
facilities and controls, and information 
addressing the potential environmental 
impacts of the manufacture and use of 
the drug product. Persons desiring more 
information concerning the PMF or 
requirements for approval of an NADA 
may contact Dianne T. McRae (address 
above). 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11{e)(2){ii) (21 
CFR 514.11{e)(2)(ii)), a summary of 
safety and effectiveness data and 
information in this PMF submitted to 
support approval of an application may 
be seen in the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

Dated: March 20, 1989. 

Gerald B. Guest, 

Director, Center for Veterinary Medicine. 
[FR Doc. 89-7018 Filed 3-23-89; 8:45 am] 
BILLING CODE 4160-01-m 


Hoffmann-La Roche, inc.; Withdrawal 
of Approval of New Animal Drug 
Applications 


AGENCY: Food and Drug Administration, 
HHS. 
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ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is withdrawing 
approval of 10 new animal drug 
applications (NADA's) held by 
Hoffmann-LaRoche, Inc. The NADA's 
provide for the use of various new 
animal drugs in feed for chickens, 
turkeys, and swine. The firm requested 
withdrawal of the approvals. In a final 
rule published elsewhere in this issue of 
the Federal Register, FDA is amending 
the animal drug regulations by removing 
the portion of the regulations reflecting 
the approvals that are codified. 
EFFECTIVE DATE: April 3, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Mohammad I. Sharar, Center for 
Veterinary Medicine (HF V-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4093. 

SUPPLEMENTARY INFORMATION: 
Hoffmann-LaRoche, Inc., Nutley, NJ 
07110, is the sponsor of the following 10 
NADA’s: 

1. NADA 39-643: Erythromycin 
thiocyanate; for growth promotion and 
feed efficiency in broiler chickens; 
originally approved February 17, 1969. 

2. NADA 39-880: Erythromycin and 
arsanilic acid; for growth promotion, 
feed efficiency, and improving 
pigmentation in broiler chickens; 
originally approved February 28, 1969. 

3. NADA 40-395: Zoalene, roxarsone, 
and bacitracin MD; for growth 
promotion, feed efficiency, control of 
coccidiosis, and improving pigmentation 
in chickens; originally approved April 2, 
1969. 

4. NADA 41-111: Hygromycin B; for 
control of infestations of large 
roundworms (Ascaris gaili), cecal 
worms (Heterakis gallinae), and 
capillary worms (Capillaria obsignata) 
in chickens; originally approved March 
10, 1969. 

5. NADA 42-738: Clopidol; as an aid in 
preventing coccidiosis caused by 
Eimeria teneiia, E. necatrix, E. 
acervulina, E. maxima, E. mivati, and E. 
brunetti in broiler chickens; originally 
approved October 3, 1969. 

6. NADA 42-755: Tylosin phosphate; 
for growth promotion and improved feed 
efficiency in broiler chickens and swine; 
originally approved October 14, 1969. 

7. NADA 42-756: Zoalene; as an aid in 
preventing and controlling coccidiosis in 
chickens and turkeys; originally 
approved November 10, 1969. 

8. NADA 42-798: Erythromycin 
thiocyanate; for growth promotion, 
improved feed efficiency, and as an aid 
in preventing chronic respiratory 
disease during periods of stress in 


chickens and turkeys; originally 
approved January 28, 1970. 

9. NADA 43-625: Buquinolate; as an 
aid in preventing coccidiosis in 
chickens; originally approved June 23, 
1970. 

10. NADA 44-593: Clopidol and 
roxarsone; for growth promotion, 
improved feed efficiency, as an aid in 
preventing coccidiosis, and improved 
pigmentation in chickens; originally 
approved September 11, 1970. 

Hoffmann-LaRoche, Inc., has 
requested that the above approved 
NADA'’s be withdrawn because it has 
not manufactured or distributed the 
products for several years and has no 
plans to do so in the future. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(e), 82 
Stat. 345-347 (21 U.S.C. 360b(e))) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10) and redelegated to the Center 
for Veterinary Medicine (21 CFR 5.84), 
and in accordance with § 514.115 
Withdrawal of approval of applications 
(21 CFR 514.115), notice is given that 
approval of NADA 39-643, NADA 39- 
NADA 42-738, NADA 42-755, NADA 
42-756, NADA 42-798, NADA 43-625, 
and NADA 44-593 and all supplements 
thereto is hereby withdrawn, effective 
April 3, 1989. 

In a final rule published elsewhere in 
this issue of the Federal Register, FDA is 
removing 21 CFR 558.248(a)(3), (4), and 
(5) and “000004,” from the table of 
paragraph (d)(1), reflecting withdrawal 
of the approvals for erythromycin 
thiocyanate. - 

Dated: March 20, 1989. 

Gerald B. Guest, 

Director, Center for Veterinary Medicine. 
[FR Doc. 89-6965 Filed 3-23-89; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 89D-0021] 


FDA Guide to Acceptable Market 
Names for Food Fish Soild in Interstate 
Commerce; Availability 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice of availability. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of the “FDA Guide to 
Acceptable Market Names for Food Fish 
Sold in Interstate Commerce” (The Fish 
List). The Fish List, which was 
developed jointly with the National 
Marine Fisheries Service (NMFS), is a 
compilation of existing names that are 
recommended or required for use in 
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labeling food fish in interstate 
commerce. 


DATE: Comments by June 22, 1989. 


ADDRESSES: The Fish List is available 
for purchase from the Superintendent of 
Documents, U.S. Government Printing 
Office (GPO), Washington, DC 20402, 
202-783-3238, at a cost of $2.75 per copy. 
Orders should reference GPO Stock No. 
017-012-00341-9. Submit written 
comments on The Fish List to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. Comments should be identified 
with the docket number found in 
brackets in the heading of this 
document. The Fish List and received 
comments are available for public 
examination in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Mary I. Snyder, Center for Food Safety 
and Applied Nutrition (HFF-314), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-485-0311. 


SUPPLEMENTARY INFORMATION: In recent 
years, there has been a substantial 
increase in seafood consumption in the 
United States. This increased 
consumption, along with increased 
importation of unfamiliar seafood and 
the use of different names for the same 
fish in different regions of the country, 
has led FDA and NMFS to recognize 
that there is a need for a single source 
for recommended or required market 
names for seafood sold in interstate 
commerce in the United States. The Fish 
List, which will provide this source of 
names, should facilitate order in the 
marketplace and reduce confusion 
among consumers. Because FDA has the 
responsibility for enforcing the food 
labeling laws in the United States, this 
list is being published by FDA. This 
notice is to announce the availability of 
the list of market names for vertebrate 
species of food fish. FDA and NMFS are 
developing and intend to make available 
a similar list of market names for 
invertebrate species of seafood. 

The Fish List represents an extensive, 
although not necessarily complete, 
listing of food fish commonly sold in the 
United States. Because of numerous 
regional names for the same fish, and 
because some fish imported into this 
country have no English name, it has 
become increasingly burdensome for 
FDA, NMFS, and the seafood industry to 
determine appropriate market names for 
use in interstate commerce. This list 
includes “market” names, “scientific” 
names, “common” names, and 
“regional” names for food fish sold in 
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the United States. The agency advises 
that either the listed market name or 
common name should be used to label 
fish products. Use of the regional name 
within the region where the name is 
commonly used may also be 
appropriate. However, the agency 
discourages use of a regional name and 
notes that the use of such a name 
outside the region where the name is 
commonly used may mislead consumers 
and cause the agency to take regulatory 
action. Regional names have been 
included on the list for information only 
and to encourage reference to and use of 
the common and market names. 

The following criteria were used to 
determine which species would be 
included on the list: 

(1) The species is currently sold in 
interstate commerce in the United States 
or has strong potential for sale; 

(2) The species is not listed as 
endangered; and 

(3) The species is not prohibited by 
law or policy from sale in interstate 
commerce. 

The following sources were used to 
determine the scientific nomenclature, 
common names, and market names that 
have been included on the list: 

(1) Common or market names 
prescribed by Federal regulation. 

(2) In the absence of a required 
common or market name, the American 
Fisheries Society’s (AFS) “List of 
Common and Scientific Names of Fishes 
from the United States and Canada” 
was the primary reference consulted for 
scientific and common names. 

(3) For a species not listed by AFS, the 
following references were used in the 
following priority: 

(a) Food Agriculture Organization 
species catalogues and species 
identification sheets; 

(b) Source country references for 
species originating outside the United 
States. 

Market names were also determined 
by common usage in the U.S. 
marketplace. When more than one name 
is in use for a species, determination of 
the recommended market name was 
based on the above references and in 
consultation between FDA and NMFS. 

Use of the common or market names 
supplied in this list will promote 
consistency in labeling among various 
areas of the United States and will 
enhance the ability of consumers to 
make informed choices among fish 
products. In addition, the list will 
provide the seafood industry with 
uniform nomenclature and assurance 
that use of the listed common or market 
names to identify food fish will be in 
compliance with food labeling 
requirements. 


The list also will serve as a resource 
document for FDA and NMFS to provide 
consistent advice to inquirers. The 
agency recommends that a manufacturer 
or distributor who contemplates use of a 
name other than the listed market or 
common name first consult with FDA. 
Such prior discussion may prevent 
expenditure of money and effort for 
labeling that may mislead consumers 
and cause the agency to take regulatory 
action. 

This notice of availability of this guide 
is being published pursuant to 21 CFR 
10.90(b). Interested persons may, on or 
before June 22, 1989, submit written 
comments on The Fish List to the 
Dockets Management Branch (address 
above). Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 
Comments will be considered in 
determining whether amendments to or 
revisions of The Fish List are warranted. 


Dated: March 17, 1989. 
Alan L. Hoeting, 


Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 89-7019 Filed 3-23-89; 8:45 am] 
BILLING CODE 4160-01-4 


[Docket No. 88D-0347] 


inspectional Authority; Access to 
Results of internal Quality Assurance 
Audits; Compliance Policy Guide; 
Availability 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of revised Compliance 
Policy Guide (CPG) 7151.02 
“Inspectional Authority; Access to 
Results of Internal Quality Assurance 
Audits—March 16, 1989.” CPG 7151.02 
provides, in part, that during routine 
inspections to determine conformance 
with current good manufacturing 
practice (CGMP) and good laboratory 
practice (GLP) regulations, FDA will not 
request inspection of or copying of 
reports of any internal audits conducted 
by a firm to determine compliance with 
its own quality assurance program when 
the quality assurance program is 
required by regulation. 

ADDRESSES: Submit written requests for 
single copies of CPG 7151.02 to the 


Division of Compliance Policy (HFC- 
230), Food and Drug Administration, Rm. 
12A-55, 5600 Fishers Lane, Rockville, 
MD 20857. (Send two self-addressed 
adhesive labels to assist the division in 
processing your requests.) CPG 7151.02 
is available for public examination in 
the Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857, between 9 a.m. and 4 p.m., 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Paul Lepore, Division of Compliance 
Policy (HFC-230), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-2390. 


SUPPLEMENTARY INFORMATION: CPG 
7151.02 is being revised to bring it into 
conformance with existing regulations. 

FDA encourages a firm to perform 
internal audits, reviews, or inspections 
to maintain confidence in its 
manufacturing and quality assurance 
operations. These audits should be 
performed and documented on a 
periodic basis according to written 
procedures. 

Internal audits are specifically 
required by the regulations prescribing 
CGMP for medical devices (21 CFR Part 
820) and the regulations prescribing GLP 
for nonclinical laboratory studies (21 
CFR Part 58). As a matter of 
administrative policy, FDA will not 
request access to the results of the 
internal audits during routine 
inspections to determine compliance 
with CGMP or GLP regulations when a 
quality assurance program is required 
by regulation. FDA may, however, 
request management to certify in writing 
that such audits have been performed. 
In addition, FDA may seek production of 
audit reports in litigation or by obtaining 
an inspection warrant under applicable 
procedural rules. 

Under 21 CFR 312.58, a sponsor shall 
permit FDA to have access to and copy 
and verify any records and reports 
relating to a clinical investigation. 
Nevertheless, FDA will not seek access 
to a sponsor's internal audit reports 
except when performing a “for cause” 
inspection resulting from prior 
knowledge or suspicion of violations of 
the act or regulations. 

This notice is issued under 21 CFR 
10.85. 

Dated: March 13, 1989. 

Alan L. Hoeting, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 89-6964 Filed 3-23-89; 8:45 am] 
BILLING CODE 4160-01-M 
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Each Friday the Public Health Service 
(PHS) publishes a list of information 
collection packages it has submitted to 
the Office of Management and Budget 
(OMB) for clearance in compliance with 
the Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on March 17, 
1989. 

(Call Reports Clearance Officer on 
202-245-2100 for copies of package) 

1. Weekly Morbidity and Mortality 
Reports—0920-0014—State and local 
health officials report weekly to CDC 
information on nationally notifiable 
diseases: CDC consolidates and 
publishes weekly this information to be 
used to detect and more effectively 
interrupt outbreaks or to recognize a 
resurgence of a disease. Respondents: 
State or local governments; Number of 
Respondents: 178; Number of Responses 
per Respondent: 52, Average Burden per 
Response: .383 hours; Estimated Annual 
Burden: 3,516 hours. 

2. Health Resources and Services 
Administration Noncompeting Training 
Grant Application and Supplement— 
Form PHS 6025-2—0915-0061—The PHS 
Form 6025-2 application is needed to 
allow HRSA to make noncompeting 
continuation awards for training grants 
and cooperative agreements. The 
application is used to determine if 
progress is sufficient to warrant 
continued support and to determine the 
amount of award. Respondents: State or 
local governments, non-profit 
institutions; Number of Respondents: 
696; Number of Responses per 
Respondent: 1; Average Burden per 
Response: 25.5 hours; Estimated Annual 
Burden: 17,748 hours. 

3. Color Additive Petitions—0910- 
0185—Color additive petitions are 
reviewed by FDA scientific personnel to 
assure the identity of the substance, its 
use in or on the food, and that the 
intended use is safe. The color additive 
petitions provide the only method for 
premarket review and approval of color 
additives, without which there would be 
no legal way to bring new products to 
market. Failure to require petitions 
would block new product development. 
Respondents: Businesses or other for- 
profit, small businesses or organizations; 
Number of Respondents: 5; Number of 
Responses per Respondent: 1; Average 
Burden per Response: 2,794 hours; 
Estimated Annual Burden: 13,968 hours. 


OMB Desk Officer: Shannah Koss- 
McCallum. 

Written comments and 
recommendations for the proposed 

collections should be sent 

directly to the OMB Desk Officer 
designated above at the following 
address: OMB Reports Management 
Branch, New Executive Office Building, 
Room 3208, Washington, DC 20503. 

Date: March 20, 1989. 
Steven A. Grossman, 
Deputy Assistant Secretary for Health 
(Planning and Evaluation). 
[FR Doc. 89-6906 Filed 3-23-89; 8:45 am} 
BILLING CODE 4160-17-m 


Social Security Administration 


Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 


Each Friday the Social Security 
Administration publishes a list of 
information collection packages that 
have been submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with Pub.L. 96- 
511, The Paperwork Reduction Act. The 
following clearance packages have been 
submitted to OMB since the last list was 
published in the Federal Register on 
March 17, 1989. 


Social Security Administration 
(Call Reports Clearance Officer on (301) 
965-4149 for copies of package) 


1. Medical Report (General}—0960- 
0052—The information collected on the 
SSA-3826 will be used to determine and 
document a claimant's physical status 
prior to making a determination of 
entitlement to disability benefits. The 
respondents are the claimant's treating 
medical sources. 


Number of Respondents: 750,000. 

Frequency of Response: 1. 

Average Burden Per Response: 30 
minutes. 

Estimated Annual Burden: 375,000 
hours. 


2. Request For Address Information 
From Motor Vehicle Records and 
Request For Address Information From 
Employment Commission Records— 
0960-0341—The Information collected 
on the forms SSA-711/SSA-712 is used 
by the Social Security Administration to 
determine the current address for 
missing debtors. The affected public is 
comprised of State agencies who have 
entered into an agreement with SSA to 
provide the requested information. 

Number of Respondents: 9,000. 

Frequency of Response: 1. 


Average Burden Per Response: 2 
minutes. 

Estimated Annual Burden: 300 hours. 

OMB Desk Officer: Justin Kopca. 

Written comments and 
recommendations regarding these 
information collections should be sent 
directly to the appropriate OMB Desk 

Officer designated above at the 

following address: 

OMB Reports Management Branch, New 
Executive Office Building, Room 3208, 
Washington, DC 20503. 

Date: March 20, 1989. 

Ron Compston, 

Social Security Administration Reports 

Clearance Officer. 

[FR Doc. 89-6970 Filed 3-23-89; 8:45 am} 

BILLING CODE 4190-11-™ 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[AK-967-4230-15] 


Alaska Native Claims Selection; 
Sealaska Corp. 


In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
hereby given that decisions to issue 
conveyance under the provisions of 
secs. 14(h){1)} and 14(h)(7) of the Alaska 
Native Claims Settlement Act of 
December 18, 1971, 43 U.S.C. 1601, 
1613(h)(4}, and 1613(h)(7} will be issued 
to Sealaska Corporation. The lands 
involved are in the vicinity of Copper 
River Meridian, Alaska. 


A notice of the decisions will be 
published once a week, for four (4) 
consecutive weeks, in the Ketchikan 
Daily News. Copies of the decisions 
may be obtained by contacting the 
Alaska State Office of the Bureau of 
Land Management, 222 West Seventh 
Avenue, #13, Anchorage, Alaska 99513 
((907) 271-5960}. 

Any party claiming a property interest 
which is adversely affected by the 
decisions, an agency of the Federal 
government, or regional corporation, 
shall have until April 24, 1989 to file an 
appeal. However, parties receiving 
service by certified mail shall have 30 ~ 
days from the date of receipt to file an 
appeal. Appeals must be filed in the 
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Bureau of Land Management at the 
address identified above, where the 
requirements for filing an appeal may be 
obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR Part 4, Subpart 
E, shall be deemed to have waived 
their rights. 

Terry R. Hassett, 

Chief, Branch of KCS Adjudication. 

[FR Doc. 89-6957 Filed 3-23-89; 8:45 am] 
BILLING CODE 4310-JA-M 


[AZ-020-09-4332-09-2410; FES 89-9] 


Availability of Final Environmental 
impact Statement; Arizona Mohave 
Final Wilderness Studies 


AGENCY: Bureau of Land Management 
(BLM), Interior. 

ACTION: Notice of availability of the 
Arizona Mohave Final Wilderness 
Environmental Impact Statement. 


summary: The Final Arizona Mohave 


Wilderness Environmental Impact 
Statement assesses the environmental 
consequences of managing 15 
wilderness study areas as wilderness or 
non-wilderness. The alternatives 
assessed include: (1) An “All 
Wilderness Alternative” for each 
wilderness study area; (2) A “No 
Wilderness Alternative” for each 
wilderness study area; (3) a “Partial 
Wilderness Alternative” for five 
wilderness study areas; and (4) an 
“Enhanced Wilderness Alternative” for 
two wilderness study areas. 

The names of the wilderness study 
areas, their total acreage and the 
acreage recommended suitable and 
nonsuitable under the Proposed Action 
are as follows: 


Van Deeman—1,510 acres; 1,510 acres 
nonsuitable. 

Mockingbird—5,815 acres; 5,815 acres 
nonsuitable. 

Black Mountains North—19,900 acres; 
18,400 suitable, 1,500 acres 
nonsuitable. 

Burns Spring—30,600 acres; 23,000 
suitable, 7,600 nonsuitable. 

Mount Tipton—34,060 acres; 28,170 
suitable, 5,890 nonsuitable. 

Grapevine Wash— 2,200 acres; 2,200 
nonsuitable. 

Grand Wash Cliffs—12,176 acres; 12,176 
nonsuitable. 

Mount Davis—2,560 acres; 2,560 
nonsuitable. 

Mount Nutt—29,190 acres; 27,210 
suitable; 1,980 nonsuitable. 

Warm Springs—114,800 acres; 90,600 
suitable, 24,200 nonsuitable. 

South Bradshaw East—640 acres; 640 
acres nonsuitable. 


Sierra Estrella—14,830 acres; 14,830 

acres suitable. 

Ragged Top—4,460 acres; 4,460 acres 

nonsuitable. 

Apache Box—932 acres; 932 acres 

nonsuitable. 

Hoverrocker—2,791 acres; 2,971 acres 

nonsuitable. 

The Bureau of Land Management 
wilderness proposals will ultimately be 
forwarded by the Secretary of the 
Interior and the President to Congress. 
The final decision on wilderness 
designation rests with Congress. 

In any case, no final decision on these 
proposals can be made by the Secretary 
during the 30 days following the filing of 
this EIS. This complies with the Council 
of Environment Quality Regulations, 40 
CFR 1506.10b(2). 

SUPPLEMENTARY INFORMATION: Copies 

of the environmental impact statement 

may be obtained from the District 

Manager, Bureau of Land Management, 

Phoenix District Office, 2015 West Deer 

Valley Road, Phoenix, Arizona 85027. 

Copies are also available for inspection 

at the following locations: 

Bureau of Land Management, Office of 
Public Affairs, Interior Building, 18th 
and C Streets NW., Washington, DC 
20240. 

Bureau of Land Management, Arizona 
State Office, 3707 North 7th Avenue, 
Phoenix, Arizona 85014. 

Bureau of Land Management, Safford 
District Office, 425 East 4th Street, 
Safford, Arizona 85546. 

Bureau of Land Management, Kingman 
Resource Area Office, 2475 Beverly 
Avenue, Kingman, Arizona 86501. 

FOR FURTHER INFORMATION CONTACT: 

Henri R. Bisson, District Manager, 

Bureau of Land Management, Phoenix 

District Office, 2015 West Deer Valley 

Road, Phoenix, Arizona 85027, (602) 863- 

4464. 

Date: March 17, 1989. 

John Farrell, 

Acting Director, Office of Environmental 

Project Review. 

[FR Doc. 89-6711 Filed 3-23-89; 8:45 am] 

BILLING CODE 4310-32-M 


[MT-070-09-4050-91] 


Notice of District Grazing Advisory 
Board Meeting 


AGENCY: Bureau of Land Management, 
Butte District Office. 


ACTION: Notice of meeting. 


summary: A meeting of the Butte 
District Grazing Advisory Board will be 
held Wednesday, April 19, in the 
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conference room of the Butte District 
Office, 106 North Parkmont, Butte. The 
meeting will begin at 9:00 a.m. The 
agenda will include (1) grazing issues for 
the Dillon RMP, (2) the state monitoring 
policy, (3) a discussion of the state 
drought policy, (4) custodial grazing 
allotment license/permit stipulations; 
and (3) weed control incentives for 
range users. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the board or file written 
statements for the board's 
consideration. Anyone wishing to make 
oral statements should make prior 
arrangements with the district manager. 

Summary minutes of the meeting will 
be maintained in the district office and 
will be available for public inspection 
and reproduction during regular 
business hours within 30 days following 
the meeting. 


FOR FURTHER INFORMATION CONTACT: 
James A. Moorhouse, District Manager, 
Butte District, Bureau of Land 
Management, Box 3388, Butte, Montana 
59702. 

Orval L. Hadley, 

Acting District Manager. 

[FR Doc. 89-6961 Filed 3-23-89; 8:45 am] 
BILLING CODE 4310-DN-M 


[CO-920-89-4111-15; COC41326] 
Colorado; Proposed Reinstatement 


Notice is hereby given that a petition 
for reinstatement of oil and gas lease 
COC41326 for lands in Moffat County, 
Colorado, was timely filed and was 
accompanied by all the required rentals 
and royalties accruing from September 
1, 1988, the date of termination. 

The lessee has agreed to new lease 
terms for rentals and royalties at rates 
of $5.00 and 16% percent, respectively. 

The lessee has paid the required $500 
administrative fee for the lease and has 
reimbursed the Bureau of Land 
Management for the estimated cost of 
this Federal Register notice. 

Having met all the requirements for 
reinstatement of the lease as set out in 
section 31 (d) and (e) of the Mineral 
Lands Leasing Act of 1920, as amended 
(30 U.S.C. 188), the Bureau of Land 
Management is proposing to reinstate 
the lease effective September 1, 1988, 
subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 





Questions concerning this notice may 
be directed to Joan Gilbert of the 
Colorado State Office at (303) 236-1772. 
Linda L. Huff, 

Acting Chief, Fluid Minerals Adjudication 
Section. 

[FR Doe. 89-6959 Filed 3-23-89; 8:45 am] 
BILLING CODE 4310-JB-M 


[1D-943-09-42 12-12; -23057] 


Issuance of Land Exchange 
Conveyance Document; idaho 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Three-way exchange of public- 
private-State lands. 


SUMMARY: The United States has issued 


an exchange conveyance document to 
Neal Arave, Blackfoot, Idaho 83221, for 
the following-described lands under 
section 206 of the Federal Land Policy 
and Management Act of 1976: 
Boise Meridian 
T.1S., R. 39 E. 

Sec. 27, SESW %; 

Sec. 33, SE%XSW%; 

Sec. 34, NW%NW%. 

Comprising 120.00 acres of public land. 


In exchange for these lands, the 
United States acquired the following- 
described State lands: 


Boise Meridian 
T.15S., R. 40E. 

Sec. 13, SE%ANE%, NW%4SE%. 
T.7N.,R.44E. 

Sec. 15, NW%4 NW. 

Comprising 120.00 acres in Bingham 
County. 

Neal Arave private lands conveyed to 
the State of Idaho: 
Boise Meridian, Idaho 
T.1S,R.39E. 

Sec. 32, S4#SW%, SW%SE%. 


The purpose of the exchange was to 
acquire the non-Federal lands which 
have high public value for wildlife. The 
public interest was well served through 
completion of this exchange. 

The values of the Federal public, 
private and State lands in the exchange 
were each appraised at $12,000. 

Dated: March 10, 1989. 

John Davis, 

Deputy State Director for Operations. 
[FR Doc. 89-6960 Filed 3-23-89; 8:45 am} 
BILLING CODE 4310-GG-M 


[MT-070-09-4050-91; MTM-75428] 


Realty Action: Exchange; Montana 
AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Exchange of public and private 
lands in Powell County, Montana. 


SUMMARY: The following described 


lands have been determined to be 
suitable for disposal by exchange under 
section 206 of the Federal Land Policy 
and Management Act of 1976, 43 U.S.C. 
1716. 


Principal Meridian, Montana 
T. 10 N., R.9 W. 
Sec. 4, SWY%NW %, SS, NE%SE%. 
T. 10 N., R. 9 W. 
Sec. 9, Lot 2. 
T. 10 N., R.9 W. 
Sec. 10, SW%SW 4. 
T. 10 N., R.9 W. 
Sec. 20, Lot 1, NENW %. 
T. 10N., R. 10 W. 
Sec. 24, SE%. 
Containing 559.27 acres of public land. 


The above described lands have been 
examined in accordance with section 
120(h) of the Superfund Amendments 
and Reauthorization Act of 1986. No 
evidence was found to indicate that any 
hazardous substance was stored for one 
year or more or disposed of or released 
on the property. 

In exchange for these lands, the 
United States will acquire the following 
land owned by Cominco American, Inc. 
Principal Meridian, Montana 
T. 11 N., R. 10 W. 

Sec. 21, N%, NE%SW'%, N%SE%. 

Containing 440 acres. 


DATES: For a period of 45 days from the 
date of this notice, interested parties 
may submit comments to the Bureau of 
Land Management at the address shown 
below. Any adverse comments will be 
evaluated by the BLM, Montana State 
Director, who may sustain, vacate, or 
modify this realty action. In the absence 
of any objections, this realty action will 
become the final determination of the 
Department of Interior. 

FOR FURTHER INFORMATION CONTACT: 
Information related to the exchange, 
including the environmental 
assessment/land report, is available for 
review at the Garnet Resource Area 
Office, 3255 Fort Missoula Road, 
Missoula, Montana 59801. 
SUPPLEMENTARY INFORMATION: The 
terms, conditions, and reservations of 
the exchange are: 

1. A reservation to the United States 
of a right-of-way for ditches or canals in 
accordance with 43 U.S.C. 945. 

2. A reservation to the United States 
of leasable minerals as defined in the 
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Mineral Leasing Act of 1920 (41 Stat. 
437). 

3. The lands will be exchanged 
subject to all valid, existing rights, (e.g., 
rights-of-way, easements, and leases of 
record). 

4. The exchange must meet the 
requirements of 43 CFR 4110. 

This exchange is consistent with 
Bureau of Land Management policies 
and planning and has been discussed 
with State and local officials. The 
estimated completion date is summer 
1989. The public interest will be served 
by this exchange through repositioning 
of scattered public lands into a retention 
area, increasing the management 
efficiency of the public lands. 

].A. Moorhouse, 
District Manager. 
March 16, 1989. 


[FR Doc. 89-6958 Filed 3-23-89; 8:45 am} 
BILLING CODE 4310-DN- 


[AZ-020-09-44 10-08] 


intent To Prepare an Amendment to 
the Phoenix Resource Management 
Pian and To invite Participation in the 
Identification of issues and Planning 
Criteria 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of intent to prepare a 
resource management plan amendment. 


SUMMARY: The Bureau of Land 
Management, Phoenix Resource Area is 
initiating the preparation of a Resource 
Management Plan (RMP) Amendment 
which will include an Environmental 
Impact Statement (EIS). The plan 
amendment will guide future 
management actions on approximately 
42,000 acres of recently acquired public 
land southeast of Tucson, Arizona. 
Further, the plan amendment will 
examine the relative merits of 
identifying for possible acquisition 
additional state land northeast of 
Tucson containing important cultural 
resources and habitat for desert bighorn 
sheep and desert tortoise. 


DATE: Comments relating to the 
identification of issues and planning 
criteria will be accepted until May 12, 
1989. 


ADDRESS: Send comments to: Bureau of 
Land Management, Phoenix Resource 
Area, Attn: Assistant Team Leader, 2015 
West Deer Valley Road, Phoenix, 
Arizona 85027. 


FOR FURTHER INFORMATION CONTACT: 
Don Ducote, Tucson Field Office, (602) 
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629-5321 or Bill Gibson, Phoenix 
Resource Area, (602) 863-4464. 
SUPPLEMENTARY INFORMATION: Three 
separate areas are to be considered in 
the plan amendment. They are: (1) 42,000 
acres of public land southeast of 
Tucson, Arizona near the towns of 
Sonoita and Elgin. The land covers parts 
of Pima and Santa Cruz counties; (2) 
state land east of and adjacent to the 
BLM’s Picacho Mountains Resource 
Conservation Area in Pinal County 
containing important cultural resources 
and some desert tortoise habitat, and; (3) 
state and public land northeast of and 
adjacent to the BLM’s Silver Bell Resource 
Conservation Area, in Pinal and Pima 
Counties, containing important cultural 
resources and some desert bighorn 
sheep and desert tortoise habitat. 
Anticipated resource management 
issues include but are not limited to the 
following: (1) What land should be 
identified for retention, acquisition or 
exchange to provide the greatest public 
benefit?; (2) What land, if any, should be 
identified and managed as areas of 
critical environmental concern (ACECs) 
or as special management areas?; (3) 
What land should be designated as 
open, limited or closed to motorized 
vehicles?; (4) What land, if any, should 
be designated as utility corridors? 


The plan amendment will be 
developed by an interdisciplinary team 
of resource specialists including a team 
leader, an assistant team leader, realty 
specialist, wildlife biologist, cultural 
resource specialist, botanist, range 
conservationist, recreational specialist, 
fire management officer, hydrologist and 
soils scientist, and water rights 
specialist. 

A comprehensive public participation 
plan has been prepared to involve 
interested or affected parties 
continuously throughout the planning 
process. Emphasis is on local contacts, 
media coverage, direct mailings and 
coordination with local, state, and other 
federal agencies. 

Meetings to determine the scope of 
the plan amendment and to obtain 
public input on issues and planning 
criteria are planned in Tucson and 
Sonoita at the following times and 
locations: 4 
April 11, 1989, 7:00 p.m., Santa Cruz 

County Fair and Rodeo Grounds, 

Main Building, Sonoita, Arizona 
April 12, 1989, 7:00 p.m., Holiday Inn, 

4550 South Palo Verde Road, Tucson, 

Arizona 


Complete records of all phases of the 
planning process will be available for 
public review at the Phoenix Resource 
Area Office, 2015 West Deer Valley 


Road, Phoenix and at the Tucson Field 
Office, 1321 E. Ajo Way, Suite B-121, 
Tucson. 

March 16, 1989. 

Charles Frost, 

Acting District Manager. 

[FR Doc. 89-6663 Filed 3-23-89; 8:45 am] 
BILLING CODE 4310-32-M 


Bureau of Mines 


information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 


A request extending the collection of 
information listed below has been 
submitted to the Office of Management 


‘and Budget for approval under the 


provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed collection of information and 
related forms and explanatory material 
may be obtained by contacting the 
Bureau’s clearance officer at the phone 
number listed below. Comments and 
suggestions on the requirement should 
be made directly to the Bureau 
clearance officer and to the Office of 
Management and Budget, Paperwork 
Reduction Project (1032-0116), 
Washington, DC 20503, telephone 202- 
395-7340. 

Title: Mining and Mineral Resources 
and Research Institutes. 

OMB Approval Number: 1032-0116. 
Abstract: The purpose for collecting 
these data is to ensure prudent technical 

and fiscal monitoring of each grant by 
the Bureau of Mines. The data will be 
used to periodically track and evaluate 
grantee research success and 
conclusions; to evaluate the fiscal status 
of each grant; and to close each 
completed grant. The Bureau of Mines 
Office of Mineral Institutes, which is 
responsible for the technical monitoring 
of each project, and the Bureau of Mines 
Branch of Procurement, which is 
responsible for the sound administration 
of each grant will be using these data. 

Bureau Form Number: 6-1603-S, 6- 
1604-A, 6-1607-A, 6-1608-A and 1609- 
A. 

Frequency: Semiannually and 
annually. 

Description of Respondents: 
Universities. 

Estimated Completion Time: 11.0 
hours. 

Annual Responses: 192. 

Annual Burden Hours: 2,112. 
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Bureau clearance officer: James T. 
Hereford 202-634-1125. 
T.S. Ary, 
Director, Bureau of Mines. 
March 10, 1989. 
[FR Doc. 89-6962 Filed 3-23-89; 8:45 am] 
BILLING CODE 4310-53-M 


INTERSTATE COMMERCE 
COMMISSION 


Notice of intent To Engage in 
Compensated Intercorporate Hauling 
Operations 


This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

A. 1. Parent Corporation and address of 
principal office: 

Raley’s Incoporated, 500 W. Capitol 

Avenue, W. Sacramento, CA 95605 
2. 100% wholly-owned subsidiaries 
participating in the operations, and 
States of incorporation: 
Golden H & R Development Co., A 
California Corporation 
Ozark Trucking, Inc., A California 
Corporation 
B. 1. Parent Corporation and address of 
principal office: 

Roberts & Dybdahl Inc., 1350 Financial 

Center, Des Moines, Iowa 50309 
2. Wholly-owned subsidiaries which 

will participate in the operations, 

and State(s) of incorporation: 

(i) Shelter Superstore Corp., State of 

Incorporation—Iowa 
(ii) Astro Buildings Inc., State of 
Incorporation—lowa 

(iii) R&D Transportation Corp., State 

of Incorporation—lIowa 

(iv) Solar Homes, Co., State of 

Incorporation—lowa 
(v) TrussCo, State of Incorporation— 
Iowa 
(vi) Load Locators Ltd., State of 
Incorporation—Iowa. 
Noreta R. McGee, 
Secretary. 
[FR Doc. 89-6975 Filed 3-23-89; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 30142 (Sub-No. 4)] 


Southern Railway Co. and Virginia and 
Southwestern Railway Co.—Renewal 
of Lease Exemption 


Southern Railway Company 
(Southern) has leased and operated 
approximately 100 miles of rail line in 
Tennessee and Virginia of its wholly- 





owned subsidiary, Virginia and 
Southern Railway Company (V&SW), 
under a lease orginally authorized by 
the Commission in 1958 and extended 
four times. The current lease extension 
expires March 14, 1989. The railroads 
have agreed to extend the lease until 
March 124, 2003. 

This notice is filed under: (1) 49 CFR 
1180.2(d)(3), which exempts transactions 
within a corporate family that do not 
result in adverse changes in service 
levels, significant operational changes, 
or a change in the competitive balance 
with carriers outside the corporate 
family; and (2) 49 CFR 1180.2(d)(4), 
which exempts renewal of leases and 
any other matters where the 
Commission has previously authorized 
the transactions and only an extension 
in time is involved. Petitions to invoke 
the exemption under 49 U.S.C. 10505(d) 
may be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. 

As a condition to use of this 
exemption any employees affected by 
the lease transaction will be protected 
pursuant to Mendocino Coast Ry., Inc.— 
Lease and Operate, 354 L.C.C. 732 (1978) 
and 360 I.C.C. 653 (1980). 

Decided: March 14, 1989. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 89-6513 Filed 3-17-89; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 31354] 
Norfolk and Western Railway 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Notice of exemption. 


summary: The Interstate Commerce 
Commission exempts under 49 U.S.C. 
10505 from the requirements of 49 U.S.C. 
11343, the acquisition by Norfolk and 
Western Railway Company of control of 
Fort Wayne Union Railway Company, 
subject to standard labor protective 
conditions. 


2 Not involved in this transaction is V&SW's St. 
Charles Branch, now operated by Norfolk and 
Western Railway Company (NW) under a notice of 
exemption served in Finance Docket No. 20874, 
Norfolk and Western Railway Company— 
Operation Exemption—Interstate Railroad 
Company and Virginia and Southwestern Railway 
Company {not printed), served September 5, 1986. 
Southern and NW are controlled through stock 
ownership by Norfolk Southern Corporation, a 
holding company. 


DATES: The exemption will be effective 
on April 24, 1989. Petitions for 
reconsideration must be filed by April 
13, 1989. Petitions for stay must be filed 
by April 3, 1989. 

appRESSEs: Send pleadings referring to 

Finance Docket No. 31354 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

and 

(2) Petitioner's representative: William 
C. Woolridge, Norfolk Southern 
Corporation, One Commercial Place, 
Norfolk, Virginia 23510. 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar, (202) 275-7245. (TDD 

for hearing impaired: (202) 275-1721.) 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy of the full decision, write to, call, 

or pick up in person from: Dynamic 

Concepts, Inc., Room 2229, Interstate 

Commerce Commission Building, 

Washington, DC 20423. Telephone: (202) 

289-4357 /4359. (Assistance for the 

hearizg impaired is available through 

TDD services (202) 275-1721.) 

Decided: March 17, 1989. 

By the Commission, Chairman Cradison, 
Vice Chairman Simmons, Commissioners 
Andre, Lamboley, and Phillips. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 89-6973 Filed 3-23-89; 8:45 am] 

BILLING CODE 7035-01-M 


[Finance Docket No. 31375] 


Temperance Yard Corp.—Acquisition 
and Operation Exemption—The Toledo 
Terminal Railroad Co. 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


SUMMARY: The Interstate Commerce 
Commission exempts under 49 U.S.C. 
10505 from the prior approval 
requirements of 49 U.S.C. 11343, et seg., 
the acquisition and operation by 
Temperance Yard Corporation (TYC) of 
a 3-mile line segment, of The Toledo 
Terminal Railroad Company, located on 
the northwest side of the Toledo beltline 
between milepost 2.00 at Hallet Tower 
and milepost 5.00 at Temperance Yard, 
in Toledo (Lucas County), Ohio, subject 
to standard labor protective conditions 
and notification of this transaction to 
shippers on the line. 

DATES: This exemption will be effective 
on April 24, 1989. Petitions to stay must 
be filed by April 3, 1989, and petitions 
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for reconsideration must be filed by 

April 13, 1989. 

ADDRESSES: Send pleadings referring to 

Finance Docket No. 31375 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioner's Representative: Michael 
J. Barron, President, Temperance Yard 
Corporation, 121 S. Walnut Street, 
P.O. Box 380, Howell, MI 48844 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar (202) 275-7245 (TDD 

for hearing impaired: (202) 275-1721). 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy of the full decision, write to, call 

or pick up in person from: Dynamic 

Concepts, Inc., Room 2229, Interstate 

Commerce Commission Building, 

Washington, DC 20423. Telephone: (202) 

289-4357 /4359 (D.C. Metropolitan Area). 

Assistance for the hearing impaired is 

available through TDD services (202) 

275-1721. 


Decided: March 13, 1989. 

By the Commission, Chairman Cradison, 
Vice Chairman Simmons, Commissioners 
Andre, Lamboley, and Phillips. Commissioner 
Phillips commented with a separate 
expression. Vice Chairman Simmons and 
Commissioner Lamboley dissented with 
separate expressions. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 89-6974 Filed 3-23-89; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-55 (Sub-No. 293X)] 


CSX Transportation, inc.— 
Abandonment Exemption—in Harlan 
County, KY 


Applicant has filed a notice of 
exemption under 49 CFR 1152 Subpart 
F—Exempt Abandonments to abandon 
its 1.01-mile line of railroad between 
milepost LBD-251.26 at Pillsbury and 
milepost LBD-252.27 at Jack, in Harlan 
County, KY. 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line {or a 
State or local government entity acting 
on behalf of such user) regarding 
cessation of service over the line either 
is pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
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notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 1.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on April 23, 
1989 (unless stayed pending 
reconsideration). Petitions to stay that 
do not involve environmental issues,* 
formal expressions of intent to file an 
offer of financial assistance under 49 
CFR 1152.279c)(2),? and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by April 3, 1989.* 
Petitions for reconsideration and 
requests for public use conditions under 
49 CFR 1152.28 must be filed by April 13, 
1989, with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: Patricia Vail, 
CSX Transportation, Inc., 500 Water 
Street, Jacksonville, FL 32202. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by March 29, 1989. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3115, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Carl Bausch, Chief, SEE at (202) 275- 
7316. Comments on environmental and 


? A stay will be routinely issued by the 


raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 4 1.C.C. 2d 400 (1988). Any entity 
seeking a stay involving environmental concerns is 
encouraged to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 

® See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 1.C.C. 2d 164 (1987), and final rules 
published in the Federal Register on December 22, 
1987 (52 FR 48440-48446). 

* The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do so. 


energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 

Decided: March 17, 1989. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 89-6800 Filed 3-23-89; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-55 (Sub-No. 292X)] 


CSX Transportation, inc.— 
Abandonment Exemption—in 
Greenwood, Abbeville and Anderson 
Counties, SC 

Applicant, CSX Transportation, Inc, 
(CSXT), has filed a notice of exemption 
under 49 CFR 1152 Subpart F—Exempt 
Abandonments to abandon its 25.16-mile 
line of railroad between milepost AKL- 
1.10 at Harris and milepost AKL-26.26 at 
Belton located in Greenwood, Abbeville, 
and Anderson Counties, SC. CSXT 
proposes to discontinue service over this 
line on April 28, 1989, but delay 
abandonment of the line until operations 
under trackage rights by Norfolk 
Southern (NS) have been discontinued. 
According to applicant, NS will make an 
appropriate filing with respect to the 
discontinuance in the near future. 

Applicant has certified that: (1) No 
local CSXT traffic has moved over the 
line for at least 2 years; (2) any overhead 
CSXT traffic on the line can be rerouted 
over other lines; and (3) no formal 
complaint filed by a user of rail service 
on the line (or a State or local 
government entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or with any U.S. District 
Court or has been decided in favor of 
the complainant within the 2-year 
period. The appropriate State agency 
has been notified in writing at least 10 
days prior to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 1.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on April 23, 
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1989 (unless stayed pending 
reconsideration).! Petitions to stay that 
do not involve environmental issues,” 
formal expressions of intent to file an 
offer of financial assistance under 49 
CFR 1152.27(c)(2),? and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by April 3, 1989. 
Petitions for reconsideration and 
requests for public use conditions under 
49 CFR 1152.28 must be filed by April 13, 
1989 with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: Charles M. 
Rosenberger, CSX Transportation, Inc., 
500 Water Street, Jacksonville, FL 32202. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by March 29, 1989. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3115, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Carl Bausch, Chief, SEE at (202) 275- 
7316. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 


Decided: March 20, 1989. 


1 CSXT cannot consummate the abandonment 
until NS has effectively discontinued its trackage 
rights operations over the line. 

2 A stay will be routinely issued by the 
Commission in those proceedings where an 
informed decision on environmental issues (whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 4 1.C.C.2d 400 (1988). Any entity 
seeking a stay involving environmental concerns is 
encouraged to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 

3 See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 .C.C.2d 164 (1987), and final rules 
published in the Federal Register on December 22, 
1987 (52 FR 48440-48446). 

* The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do so. 





By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 
Noreta R. McGee, 

Secretary. 
[FR Doc. 89-6911 Filed 3-23-89; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-55 (Sub-No. 296X)] 


Applicant has filed a notice of 
exemption under 49 CFR 1152 Subpart 
F—Exempt Abandonments to abandon 
its 3.43-mile line of railroad between 
milepost 19.216 (Valuation Station 
6253+72) and milepost 22.65 (Valuation 
Station 6072+50) in Midland, MI. 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line for a 
State or local government entity acting 
on behalf of such user) regarding 
cessation of service over the line either 
is pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 LC.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, and petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on April 23, 
1989 (unless stayed pending 
reconsideration). Petitions to stay that 
do not involve environmental issues, ' 


Bas or Proce amen cera 
Commission in those proceedings 


: : 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 4 1.C.C.2d 400 (1988). Any entity 
seeking a stay involving environmental concerns is 


on the request before the effective date of this 
exemption. 


formal expressions of intent to file an 
offer of financial assistance under 49 
CFR 1152.27(c)(2),? and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by April 3, 1989.* 
Petitions for reconsideration and’ 
requests for public use conditions under 
49 CFR 1152.28 must be filed by April 13, 
1989, with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20432. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: Lawrence H. 
Richmond, CSX Transportation, Inc., 100 
North Charles Street, Baltimore, MD 
21201. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environmental (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by March 29, 1989. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3115, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Carl Bausch, Chief, SEE at (202) 275- 
7316. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 

Decided: March 17, 1989. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 89-6913 Filed 3-23-89; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 
Federal Bureau of Prisons 
Intent To Prepare Draft Environmental 


AGENCY: Federal Bureau of Prisons, 
Justice. 


2 See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 LC.C.2d 164 (1987), and final rules 
published in the Federal Register on December 22, 
1987 (52 FR 48440-48446). 

* The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do so. 
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ACTION: Notice of intent to prepare a 
draft environmental impact statement 
(DEIS). 


SUMMARY: 1. Proposed Action: The U.S. 
Department of Justice Federal Bureau of 
Prisons has determined that a new 
Federal correctional institution with an 
adjacent satellite prison camp is needed 
in its system. A 200+ acre tract of land 
one mile south of the community of 
Estill approximately 4 mile southeast of 
Highway 321 will be evaluated. The 
proposal calls for the construction of a 
650-750 bed facility to house medium 
security inmates and 250-350 bed camp 
to house minimum security inmates. 

Approximately 80 of the 200+ acres 
would be used for road access, inmate 
housing, administration and program 
spaces and service and support 
facilities. In addition, exercise areas 
would be included in the needed 
acreage. 

2. In the process of evaluating the 
tract of land, several aspects will 
receive a detailed examination 
including: Utilities, traffic patterns, noise 
levels, visual intrusion, threatened and 
endangered species, cultural resources, 
and socio-economic impacts. 

3. Alternatives: In developing the 
DEIS, the options of no action and 
alternative sites for the proposed facility 
will be fully and thoroughly examined. 

4. Scoping Process: During the 
preparation for the DEIS there will be 
numerous opportunities for public 
involvement in order to determine the 
issues to be examined. A 
meeting will be held at a location 
convenient to the citizens of Hampton 
County. The meeting will be well 
publicized and will be held at a time 
which will make it possible for the 
public and interested agencies or 
organizations to attend. In addition, a 
number of informal meetings have 
already been held and will be continued 
by representatives of the Bureau of 
Prisons with the public, community 
leaders and officials. ; 

5. DEIS Preparation: Public notice will 
be given concerning the availability of 
the DEIS for public review and 
comment. 

6. Address: Questions concerning the 
proposed action and the DEIS can be 
answered by Patricia K. Sledge, Site 
Acquisition Coordinator, U.S. Bureau of 
Prisons, 320 First Street, NW., 
Washington, DC 20534, Telephone: (202) 
272-6534. 
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Dated: March 15, 1989. 
Patricia K. Sledge, 
Acting Chief, Facilities Development & 
Operations, Federal Bureau of Prisons, 
Department of Justice. 
[FR Doc. 89-6455 Filed 3-23-89; 8:45 am] 
BILLING CODE 4410-05-M 


DEPARTMENT OF LABOR 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463 as amended}, notice is hereby 
given of a meeting of the Steering 
Subcommittee for the Labor Advisory 
Committee for Trade Negotiations and 
Trade Policy. 

Date, time and place: April 11, 1989, 9:30 
a.m., Rm. $4215 A&B Frances Perkins, 
Department of Labor Building, 200 
Constitution Avenue, NW., 
Washington, DC 20210. 

Purpose: To discuss trade negotiations 
and trade policy of the United States. 
This meeting will be closed under the 

authority of section 10(d) of the Federal 

Advisory Committee Act and 5 U.S.C. 

552b(c)(1). The Committee will hear and 

discuss sensitive and confidential 
matters concerning U.S. trade 
negotiations and trade policy. 

For further information, contact: 
Fernand Lavallee, Executive 
Secretary, Labor Advisory Committee. 
Phone: (202) 523-6565. 

Signed at Washington, DC this 15th day of 
March 1989. 

Eugene K. Lawson, 

Deputy Under Secretary, International 

Affairs. 

[FR Doc. 89-7007 Filed 3-23-89; 8:45 am] 

BILLING CODE 4510-00-m 


Employment Standards 
Administration, Wage and Hour 
Division 


Minimum Wages for Federal and 


General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 


character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR Part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR Part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
that section, because the necessity to 
issue current construction industry wage 
determinations frequently and in large 
volume causes p ures to 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR Part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 


fringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, NW., Room S-3504, 
Washington, DC 20210. 


Corrections to General Wage 
Determination Decisions 


Pursuant to the provisions of the 
Regulations set forth in Title 29 of the 
Code of Federal tions, Part 1, 
1.6(d), the Administrator of the Wage 
and Hour Division may correct any 
wage determination that contains 
clerical errors. 

Corrections being issued in the 
Government Pringing Office document 
entitled “General Wage Determinations 
Issued Under the Davis-Bacon and 
Related Acts” are indicated by Volume 
and are included immediately following 
the transmittal sheet(s) for the 
appropriate Volume(s). 


Volume III: 


Wage Decision No. CA88-2, 
Modification 5 

Pursuant to the Regulations, 29 CFR 
Part 1, § 1.6(d), such corrections shall be 
included in any bid specifications 
containing the wage determination, or in 
any on-going contracts containing the 
wage determination in question, 
retroactively to the start of construction. 


New General Wage Determination 
Decisions 

The numbers of the decisions being 
added to the Government Printing Office 
document entitled “General Wade 
Determinations Issued Under the Davis- 
Bacon and Related Acts” are listed by 
Volume, State, and page number(s). 


Volume I 
Kentucky 


Texas 
TXB9-5O ....crvcrcsrssseersereeseere PP. 11368-1136b. 


Modifications to General Wage 
Determination Decisions 


The numbers of the decisions listed in 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” being modified 
are listed by Volume, State, and page 
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number(s). Dates of publication in the 
Federal Register are in parentheses 


following the decisions being modified. 


Volume I 


District of Columbia: 
DC83-1 (Jan. 6, 1989)....... pp. 78-88. 
New Jersey: 
NJ89-2 (Jan. 6, 1989)........ p. 617. 
New York: 
NY89-3 (Jan. 6, 1989)....... p. 702. 
NY89-4 (Jan. 6, 1989)....... p. 711. 
NY89-5 (Jan. 6, 1989)........ p. 721. 
NY89-10 (Jan. 6, 1989)..... p. 770. 
NY89-12 (Jan. 6, 1989)..... pp. 790-791. 
NY89-13 (Jan. 6, 1989)...... p. 800. 
NY89-14 (Jan. 6, 1989)..... p. 808. 
NY89-18 (Jan. 6, 1989)..... p. 828. 
Pennsylvania: 
PA89-1 (Jan. 6, 1989)....... p. 841. 
PA89-2 (Jan. 6, 1989)....... p. 852. 
PA83-4 {Jan. 6, 1989)....... pp. 873-874. 
PA89-19 (Jan. 6, 1989)..... p. 978. 
PA89-20 (Jan. 6, 1989)..... pp. 984-985. 
PA89-21 (Jan. 6, 1989}..... p. 990. 
Rhode Island: 
Rig9-1 (Jan. 6, 1989) 
West Virginia: 
WV839-3 (Jan. 6, 1989)..... p. 1236. 
Volume IT 
Illinois: 
IL89-1 (Jan. 6, 1989)......... p. 73. 
IL89-2 (Jan. 6, 1989)......... p. 99. 
IL89-9 (Jan. 6, 1989)......... p. 152. 
IL89-15 {Jan. 6, 1989)....... p. 202. 
1L89-16 (Jan. 6, 1989)....... p. 212. 
Ohio: 
OH8S9-1 (Jan. 6, 1989)...... pp. 775-776. 
OH89-29 (Jan. 6, 1989)... p. 876. 
Texas: 
TX89-23 (Jan. 6, 1989)..... pp. 1041-1042. 
TX89-29 (Jan. 6, 1989)..... pp. 1058-1059. 


Volume IIT 


Colorado: 


CO89-1 (Jan. 6, 1989)...... pp. 107-114. 


General Wage Determination 
Publication 


General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, (202) 783- 
3238. 

When ordering subscription{s), be 
sure to specify the State{s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on or about 
January 1) which includes all current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 

Signed at Washington, DC this 17th day of 
March 1989. 

Robert V. Setera, 

Acting Director, Division of Wage 
Determinations. 

[FR Doc. 89-6798 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-27-M 


Employment and Training 
Administration 


Investigations Regarding 
Certifications of Eligibility To Apply 
for Worker Adjustment Assistance 


Petitions have been filed with the 
Secretary of Labor under section 221 (a) 


2/10/89 
2/27/89 
2/17/89 

2/5/89 
2/13/89 
1/12/89 
2/16/89 
2/21/89 
2/19/89 
2/22/89 
2/20/89 
2/16/89 

3/6/89 
2/17/89 
2/23/89 
2/17/89 
2/23/89 


3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
3/13/89 
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of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221 (a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street, NW., Washington, 
DC 20213. 


Signed at Washington, DC this 13th day of 
March 1989. 
Marvin M. Fooks, 


Director, Office of Trade Adjustment 
Assistance. 


Eden Valley, MN..........)_ 3/13/89 
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On November 23, 1988, the President 
signed into law H.R. 2707, which in Title 
I contains the “Disaster Relief and 
Emergency Assistance Amendments of 
1988” (the DREA) affecting the Disaster 
Unemployment Assistance (DUA) 
Program. The provisions of the DREA 
amendments are effective for all major 
disasters declared by the President on 
and after November 23, 1988. They 
supersede the prior provisions for the 
DUA Program and certain provisions of 
the regulations at 20 CFR Part 625 
implementing the DUA Progam, to the 
extent that the provisions of DREA are 
inconsistent with the Disaster Relief Act 
of 1974 (renamed the “Robert T. Stafford 
Disaster Relief and Emergency 
Assistance Act” by the DREA)} and the 
regulations. 

Pending the formulation of amended 
regulations implementing the DREA 


3/13/89 | 2/22/89 


amendments to the DUA Program, it is 
essential to issue operating instructions 
to the States which administer the DUA 
Program pursuant to the agreements or 
modified agreements between the States 
and the Secretary of Labor under section 
410 of the Stafford Act. The operating 
instructions in this Unemployment 
Insurance Program Letter No. 16-89 (and 
any subsequent or supplemental 
operating instructions) shall constitute 
the controlling guidance for the States 
and the cooperating State agencies in 
implementing and administering the 
provisions of the DREA amendments as 
provided by the Department of Labor in 
its role as principal in the DUA Program. 
Unemployment Insurance Program 
Letter No. 16-89 is published below. 


Signed at Washington, DC on March 9, 
1989. 


Robert T. Jones, 
Assistant Secretary of Labor. 
Date: February 10, 1989. 

Expiration Date: June 30, 1990. 
DIRECTIVE: Unemployment Insurance 
Program Letter No. 16-89 
TO: All State Employment Security 
Agencies 
FROM: Donald J. Kulick, Administrator 
for Regional Management 


SUBJECT: Operating Instructions for 
Implementing the Statutory 
Amendments Affecting the Disaster 
Unemployment Assistance Program 

1. Purpose. To inform the States of the 
operating instructions for implementing 
the statutory amendments affecting the 
Disaster Unemployment Assistance 
(DUA) Program, which are contained in 
the “Disaster Relief and Emergency 
Assistance Amendments of 1988.” 

2. References. “The Disaster Relief 
and Emergency Assistance 
Amendments of 1988” (the DREA) (Title 
I of Public Law 100-707, 102 Stat. 4689), 
approved on November 23, 1988. Any 
reference made to a section or provision 
of the Disaster Relief Act of 1974 (DRA) 
shall be deemed to be a reference to 
such section or provision of the Robert 
T. Stafford Disaster Relief and 
Emergency Assistance Act (the Stafford 
Act) (renamed from DRA by DREA). The 
program of disaster unemployment 
assistance for individuals whose 
unemployment is caused by a major 
disaster declared by the President of the 
United States is established by Section 
410 (redesignated from Section 407 of 
ihe DRA) of Title IV of the Stafford Act 
and is referred to as the “DUA 





Program.” “Disaster unemployment 
assistance” benefits payable to an 
individual are referred to as “DUA.” All 
references to 20 CFR Part 625 refer to the 
regulations in the Code of Federal 
Regulations published on September 16, 
1977, at 42 Federal Regulations 46712, as 
later amended. These references are 
used throughout this document. 

3. Background. On November 23, 1988, 
the President signed into law H.R. 2707, 
which in Title I contains the “Disaster 
Relief and Emergency Assistance 
Amendments of 1988” (the DREA). This 
program letter furnishes information 
concerning the provisions of Sections 
103(d) and 106 (e), (f}, and (1) of the 
DREA which affect the DUA Program. 
With regard to each of the amendments 
in the DREA, this document also sets 
forth the instructions of the Department 
of Labor to the States in implementing 
those provisions, and which include the 
Department's interpretation of the 
DREA amendments. Under Section 112 
of the DREA, the amendments therein 
“shall not affect the administration of 
any assistance for a major disaster 
declared by the President before” 
November 23, 1988. 

The provisions of the DREA 
amendments supersede the prior 
provisions for the DUA Program, and the 
regulations implementing the DUA 
Program, to the extent that the 
provisions of DREA are inconsistent 
with DRA and the implementing 
regulations. Therefore, the provisions of 
DREA must be given effect as of their 
effective date, as is required by Section 
112 of the DREA. In no case may any 
determinations of entitlement to DUA 
Program benefits that are affected by 
the DREA amendments be based upon 
the prior law or the regulations 
implementing the prior law. However, 
the administration of the DUA Program 
with respect to any major disaster 
declared by the President prior to 
November 23, 1988, shall continue to be 
controlled by the present regulations at 
20 CFR Part 625. 

The operating instructions in this 
program letter are issued to the States 
and cooperating State agencies as 
guidance provided by the Department of 
Labor in its role as the principal in the 
DUA As agents of the United 
States, the States and the cooperating 
State agencies may not vary from the 
operating instructions in this program 
letter (or any subsequent or 
supplemental operating instructions) 
without the prior approval of the 
Department of Labor. Pending the 
publication of final regulations 
implementing the provisions of the 
DREA amendments, the operating 


instructions in this document (and any 
subsequent or supplemental operating 
instructions) shall constitute the 
controlling guidance for the States and 
the cooperating State agencies in 
implementing and administering the 
provisions of the DREA amendments 
pursuant to the agreements or modified 
agreements between the States and the 
Secretary of Labor under Section 410 of 
the Stafford Act. The provisions of 20 
CFR 625.1(d) shall apply regarding the 
carrying out of the operating instructions 
in this document and any subsequent or 
supplemental operating instructions. 

Amendments to the regulations at 20 
CFR Part 625 will be published as soon 
as possible, with an opportunity for the 
States and the public to comment. Under 
Section 113 of the Act containing the 
Disaster Relief and Emergency 
Assistance Amendments of 1988, 
regulations implementing the 
amendments in Title I of the Act must be 
published within 180 days after 
November 23, 1988. 

4. The DREA Amendments— 
Operating Instructions. The DREA 
amendments are set out in this section, 
together with an explanation of each 
amendment, the regulations principally 
affected by each amendment, and 
additional instructions on the 
administration of each amendment. The 
amendments discussed in this document 
are effective for disasters declared on or 
after November 23, 1988. 


A. Section 410—Unemployment 
Assistance 


A.1. Entitlement to Other Compensation 


AMENDED LAW: Section 106(f)(1) of 
the DREA amends Section 410(a) of the 
Stafford Act to provide that DUA is 
payable to an individual for a week of 
unemployment only if “the individual is 
not entitled to any other unemployment 
compensation (as that term is defined in 
Section 85(b) of the Internal Revenue 
Code of 1986) or waiting period credit.” 
Section 85{b) defines the term 
“unemployment compensation” to mean 
“any amount received under a law of 
the United States or of a State which is 
in the nature of unemployment 
compensation.” As so defined, the term 
“unemployment compensation” includes 
all compensation as defined in 20 CFR 
625.2(d)(1) and any unemployment 
compensation payable under 5 U.S.C. 
Chapter 85 or any Federal 
supplementary compensation law and 
trade readjustment allowances. 

ADMINISTRATION: This amendment 
means that a State having an agreement 
with the Secretary to administer the 
DUA Program may not pay DUA to any 
individual for a week of unemployment, 
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if the individual is entitled to any 
amount of unemployment compensation 
for the same week of unemployment, or 
to waiting period credit for such week. It 
also means that DUA is not payable for 
any week the individual is not entitled 
to a payment of unemployment 
compensation because the individual: 
(1) is under a disqualification, (2) has 
excessive disqualifying income, (3) is 
employed or is not able to work or 
available for work, or (4) for any other 
reason is ineligible for unemployment 
compensation or waiting period credit 
the individual otherwise would be 
entitled to but for such ineligible reason. 
An individual does not have the option 
of electing not to receive unemployment 
compensation in order to receive DUA. 
The amendment changes the current 
practice of paying DUA for the waiting 
period on any unemployment 
compensation claim and providing DUA 
as a supplement to unemployment 
compensation for the same week of 
unemployment. This also means that if 
an individual exhausts benefit 
entitlement on a claim or the 
individual's benefit year ends during the 
disaster assistance period and a new 
claim for unemployment compensation 
is established, any waiting period 
required is not compensable under DUA. 
The provisions of 20 CFR 625.4 that 
allowed payment of DUA to individuals 
for any week of unemployment prior to 
receipt of unemployment compensation 
are not longer applicable if an individual 
must complete a waiting period on an 
unemployment compensation claim. 


A.2. Term of Assistance 


AMENDED LAW: Section 106(f)(2) of 
the DREA amends Section 410(a) of the 
Stafford Act to provide that Disaster 
Unemployment Assistance cannot be 
paid for any period longer than “26 
weeks after the major disaster is 
delcared.” 

ADMINISTRATION: Prior to the 
DREA amendment, DUA was provided 
for up to one year subsequent to the 
date the major disaster was declared. 
The amendment terminates the 
eligibility period for DUA 26 weeks after 
the disaster is declared, rather than one 
year, and the eligibility period will 
commence on the first day of the first 
week following the date of the 
occurrence of the disaster. Thus, the 
eligibility period may extend for more 
than 26 weeks. The one-year eligibility 
period will continue to apply with 
respect to disasters declared prior to 
November 23, 1988. State agencies must 
now limit the maximum duration in 
which DUA is payable to the 26 weeks 
after the disaster is declared (plus any 
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prior weeks of unemployment), unless a 
shorter period is established in 
accordance with § 625.2(f) of the DUA 
regulations. If an individual’s 
entitlement to unemployment 
compensation is exhausted prior to the 
ending of the disaster assistance period, 
an eligible individual will be entitled to 
DUA for the remaining weeks of 
unemployment in the disaster assistance 
period. 

EXAMPLES: (1) Disaster Occurred 11/ 
21/88. Disaster Declared 11/23/88. 
Disaster Assistance Period 

Beginning Date 11/27/88. Ending Date 
05/27/89. 

This provides for an exact 26 week 
disaster assistance period. 

(2) Disaster Occurred 11/15/88. 
Disaster Declared 12/07/88. 

Disaster Assistance Period 

Beginning Date 11/20/88. Ending Date 
06/10/89. 

This provides for a 29 week disaster 
assistance period, since there was a 3 
week period between when the disaster 
occurred and was declared. 


A.3. Repeal of Reduction in 
Compensation 


AMENDED LAW: Section 106(f)(3) of 
the DREA amended Section 410(a) of the 
Stafford Act by repealing the provision 
that the DUA amount calculated and 
payable to an individual for a week of 
unemployment “shall be reduced by any 
amount of unemployment compensation 
or of private income protection 
insurance compensation available to 
such individual for such week of 
unemployment.” 

ADMINISTRATION: By deleting this 
provision, entitlement to DUA is 
prohibited if an individual is entitled to 
unemployment compensation because of 
the amendment discussed in A.1. If an 
individual is entitled to any 
unemployment compensation, such 
individual is not entitled to DUA for the 
same week of unemployment, 
irrespective of the weekly amount. 
However, the income reductions to the 
amount of DUA payable for a week 
which are provided for at 20 CFR 
625.13(a) would still be applied. 


A.4, Reemployment Assistance 


AMENDED LAW: Section 106(f)(4) of 
the DREA amends Section 410(b) of the 
Stafford Act to provide under subsection 
(b)(1) that “[a] State shall provide, 
without reimbursement from any funds 
provided under this Act, reemployment 
assistance services under any other law 
administered by the State to individuals 
receiving benefits under this section.” 
Subsection (b)(2) provides that “[t]he 

~ President may provide [Federal] 
reemployment assistance services under 


other laws to individuals who are 
unemployed as a result of a major 
disaster and who reside in a State which 
does not provide such services.” 

ADMINISTRATION: 20 CFR 625.3 
provides that individuals applying for 
DUA and all other individuals 
unemployed because of a major disaster 
shall be afforded employment services. 
This provision remains effective in those 
States providing such services. Since the 
services are provided to all workers that 
are employed or unemployed and are 
already administratively financed, no 
reimbursement can be provided for 
reemployment assistance services to 
individuals unemployed because of a 
major disaster. 

In the case of those jurisdictions 
defined in the DUA regulations as a 
“State,” that do not offer “reemployment 
assistance” as intended by the DREA 
amendments, the Department will 
determine what services and/or 
programs are needed, and if any 
available Federal programs of 
reemployment assistance can be 
implemented in that jurisdiction. 


B. Section 423—Appeals of Assistance 
Decisions 


B.1. Right of Apeal, Period for 
Decisions, Rules 

AMENDED LAW: Section 106(1) of 
the DREA amends Title IV) of the 
Stafford Act by adding a new section, 
Section 423. This section provides a 
right of appeal from any decision 
regarding “eligibility for, form, or 
amount of assistance” under Title IV, 
within 60 days after the date on which 
the applicant is notified of the award or 
denial of assistance. Subsection (b) of 
this new section requires that a decision 
regarding such an appeal will be 
rendered within 90 days after the date 
on which the Federal official designated 
to administer such appeals receives 
notice of the appeal. Subsection (c) of 
this new section requires the President 
to issue rules which provide for the fair 
and impartial consideration of these 
appeals. 

Administration: This amendment 
causes significant changes in the DUA 
appellate procedures as set out in 20 
CFR 625.10, although the present 
regulations will continue to apply to 
appeal and review of DUA 
determinations issued with respect to 
disasters declared prior to November 23, 
1988. First, the period for filing an 
appeal from a determination or 
redetermination will change from the 
amount of time permitted by the 
applicable State unemployment 
compensation law to 60 days. The fair 
and impartial hearing and decision will 
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continue to be administered by State UI 
hearing officers. However, it will be 
necessary for a// DUA appeals to be 
decided by State hearing officers within 
30 days of appeal. As provided in the 
DUA regulations at § 625.10(d)(2), the 
applicant will be allowed to appeal the 
State UI hearing officer’s decision to the 
appropriate Regional Administrator 
within 15 days after the hearing officer's 
decision was delivered or mailed to the 
individual. The Regional Administrator 
will have 45 days to obtain the record 
below from the State and to issue a 
decision on the appeal. Therefore, a 
decision can be made by “* * * the 
Federal official designated to administer 
such appeals * * *” within 90 days after 
the day on which the applicant's original 
appeal was received. 

It will be imperative for the hearing 
and decision by State hearing officers to 
be completed within 30 days, so that 
there will be time for the Regional 
Administrator to act prior to the 
expiration of the 90-day period allowed. 
The Secretary's Standard for appeals 
promptness does not apply to this 
Federally mandated provision. States 
must ensure that the appropriate time 
frames for filing appeals are conveyed 
on or with all determinations and 
decisions affecting eligibility for or 
amount of DUA that may be at issue. 

The procedures for further review by 
the Assistant Secretary for Employment 
and Training are the same as set out in 
20 CFR 625.10(e). Also, as set out in 20 
CFR 625.10(d), a State agency also may 
appeal to the Regional Administrator, 
and the Regional Administrator may 
review a case on his or her own motion. 


Other 


Section 103(d) of the DREA also 
amended paragraphs 3 and 4 of section 
102 of the Stafford Act to delete “the 
Canal Zone” from the definitions of 
“United States” and “State”. 

Therefore, since the definition of State 
no longer includes the Canal Zone, all 
regulations and operating procedures 
related to the Canal Zone are not 
applicable to disasters declared on or 
after November 23, 1988. 

5. Action Required. States are 
required to implement the provisions of 
the DREA amendments as set forth in 
this document and in any other guidance 
issued by the Department, for all major 
disasters declared on or after November 
23, 1988. States are advised to inform all 
appropriate staff of the contents of this 
document. 





6. Inquiries States are to direct all 
inquiries to the appropriate Regional 
Office. 

{FR Doc. 83-7005 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-S0-M 


Mine Safety and Health Administration 
[Docket No. M-89-19-C] 


Arch of West Virginia, Inc., P.O. Box 
149, Lundale, West Virginia 25631 has 
filed a petition to modify the application 
of 30 CFR 77.811 (movement of portable 
substations and transformers) to its 
Wylo Surface Mine (LD. No. 46-03335) 
located in Logan County, West Virginia. 
The petition is filed under section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner’s 
statement follows: 

1. The petition concerns the 
requirement that portable substations 
and transformers be deenergized before 
they are moved from one location to 
another. 

2. As an alternate method, petitioner 
proposes to use a rubber-tired, trailer- 
mounted, portable generator connected 
with a short length of trailing cable and 
pulled by a tractor truck to move large 
electric mining shovels and draglines, 
with specific procedures as outlined in 
the petition. 

3. In support of this request, petitioner 
states that this setup eliminates 
excessive exposure of personnel to 
energized trailing cable which can be 
damaged from being dragged by 
equipment over long distances. 

4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 
Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

Date: March 17, 1989. 


[FR Doc. 89-6991 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-4 


[Docket No. M-89-21-C] 


Bare Mining, Inc., Route 3, Box 84, Big 
Stone Gap, Virginia 24219 has filed a 
petition to modify the application of 30 
CFR 75.1710 (cabs and canopies) to its 
Mine No. 4 (LD. No. 15-16461) located in 
Letcher County, Kentucky. The petition 
is filed under section 101{c) of the 
Federal Mine Safety and Health Act of 
1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mines electric face 
equipment. 

2. Due to the up and down rolls in the 
Morris Coal Seam, the installation of 
cabs or canopies on the mine’s electric 
face equipment would result in a 
diminution of safety because the 
canopies: 

(a) Shear off roof bolts; 

(b) Limit the visibility for equipment 
operators; 

(c) Disrupt ventilation due to face 
curtains being torn down; and 

(d) Catch or cut trailing cables. 

3. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 
Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

Date: March 17, 1989. 


[FR Doc. 89-6992 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-89-14-C] 


Castle Gate Coal Company, 251 North 
Illinois Street, P.O. Box 967, 
Indianapolis, Indiana 46206-0967 has 
filed a petition to modify the application 
of 30 CFR 75.1105 (housing of 
underground transformer stations, 
battery-charging stations, substations, 
compressor stations, shops, and 
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permanent pumps) to its Castle Gate 
Mine (LD. No. 42-00165) located in 
Carbon County, Utah. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that aircurrents used to 
ventilate structures or areas enclosing 
electrical installations be coursed 
directly into the return. 

2. As an alternate method, petitioner 
proposes to allow a station, 
which supplies power to the No. 1 and 
No. 2 belt drives located at a crosscut on 
the Utah side of the mine, to be 
ventilated te the beltline. This area is in 
a two-entry system, and therefore 
cannot be vented directly to the return. 

3. In support of this request, petitioner 
states that— 

{a) The power center would be 
equipped with an automatic thermostat 
that would remove the load from the 
transformer secondaries should 
overheating occur. This transformer 
overtemperature protection would be set 
at 300 degrees Fahrenheit; 

{b) The power center would be 
equipped with an automatic thermostat 
that would deenergize the incoming 
high-voltage source should overheating 
occur. This transformer overtemperature 
protection would be set at 400 degree 
Fahrenheit; 

(c) The Power center would be 
equipped with a temperature sensor that 
would be monitored by a mine 
monitoring system installed at the mine. 
The temperature sensor would cause an 
alarm to sound at the Communication 
Center should the power center internal 
temperature reach 300 degrees 
Fahrenheit and would cause the 
incoming high-voltage source to be 
deenergized should the power center 
internal temperature reach 400 degrees 
Fahrenheit; 

(d) The power center is equipped with 
an internal 30-lb. automatic {heat 
activated) fire suppression system. The 
fire suppression system would cause the 
incoming high-voltage source to be 
deenergized should the system activate; 

{e) The power center would be housed 
in a fireproof enclosure and vented from 
the roadway to the beltline; 

(f) There are two caches of four Self- 
Contained Self-Rescuers (SCSR's) each 
located along the Utah Fuel No. 1 
beitline; 

(g) Methane content in this area 
would continue to be maintained below 
1 percent; 

(h) The beltline is equipped with 
point-type fire sensors; and 
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(i) Air in either entry ventilates 
toward the surface and not inby toward 
the mine workings. 

3. Petitioner states that the proposed 
alternate method will provided the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 
Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

Date: March 15, 1989. 


[FR Doc. 89-6993 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-M 


Consolidation Coal Company, Consol 
Plaza, Pittsburgh, Pennsylvania 15241 
’ has filed a petition to modify the 
application of 30 CFR 75.305 (weekly 
examinations for hazardous conditions) 
to its Humphrey No. 7 Mine (LD. No. 46- 
01453) located in Monongalia County, 
West Virginia. The petition is filed 
under section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statement follows: 

1. The petition concerns the 
requirement that return aircourses and 
bleeder entries be examined in their 
entirety on a weekly basis. 

2. The affected return aircourses and 
bleeder entries are experiencing 
deterioration of roof rib conditions and 
an accumulation of water. Restoration of 
these areas would expose workers to 
hazardous conditions. 

3. As an alternate method, petitioner 
proposes to establish checkpoints at 
specific locations where air and 
methane readings would be taken by a 
certified person weekly. In support of 
this request, petitioner states that— 

(a) Signs stating “Stay Out- 
Abandoned Area” would be posted at 
the designated areas to prevent persons 
from entering; 

(b) All monitoring stations and the 
approaches to the stations would be 
maintained in a safe condition; and 


(c) The person making the 
examinations and tests would place his/ 
her initials and the date and time at 
each station. A record of these 
examinations, test and actions taken 
would be recorded in a book kept on the 
surface. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 
Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

Date: March 17, 1989. 


[FR Doc. 89-6994 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-™ 


[Docket No. M-89-34-C] 

Gorenty Tunneling Co.; Petition for 

Modification of Application of 
Safety Standard 


Gorenty Tunneling Company, Walnut 
Street, Middleport, Pennsylvania 17953 
has filed a petition to modify the 
application of 30 CFR 75.301 (air quality, 
quantity, and velocity) to its Gorenty 
Tunneling Company Slope (I.D. No. 36- 
07367) located in Schuylkill County, 
Pennsylvania. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that the minimum quantity 
of air reaching the last open crosscut in 
any pair or set of developing entries and 
the last open crosscut in any pair or set 
of rooms be 9,000 cubic feet a minute, 
and the minimum quantity of air 
reaching the intake end of a pillar line 
be 9,000 cubic feet a minute. The 
minimum quantity of air in any coal 
mine reaching each working face shall 
be 3,000 cubic feet a minute. 

2. Air sample analysis history reveals 
that harmful quantities of methane are 
nonexistent in the mine. Ignition, 
explosion, and mine fire history are 
nonexistent for the mine. There is no 
history of harmful quantities of carbon 


monoxide and other noxious or 
poisonous gases. 

3. Mine dust sampling programs have 
revealed extremely low concentrations 
of respirable dust. 

4. Extremely high velocities in small 
cross sectional areas of airways and 
manways required in friable Anthracite 
veins for control purposes, particularly 
in steeply pitching mines, present a very 
dangerous flying object hazard to the 
miners and cause extremely 
uncomfortable damp and cold 
conditions in the mine. 

5. As an alternate method, petitioner 
proposes that: 

a. The minimum quantity of air 
reaching each working face be 1,500 
cubic feet per minute; 

b. The minimum quantity of air 
reaching the last open crosscut in any 
pair or set of developing entries be 5,000 
cubic feet a minute; and 

c. The minimum quantity of air 
reaching the intake end of a pillar line 
be 5,000 cubic feet a minute, and/or 
whatever additional quantity of air that 
may be required in any of these areas to 
maintain a safe and healthful mine 
atmosphere. 

6. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 
Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

Date: March 17, 1989. 


[FR Doc. 89-6995 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-89-20-C] 
Mineraitec Corp.; Petition for 


Mineraltec Corporation, RT 3 Box 
101-A, Winfield, Alabama 35594 has 
filed a petition to modify the application 
of 30 CFR 75.313 (methane monitors) to 
its Mine No. 3 (1.D. No. 01-02779) located 
in Marion County, Alabama. The 
petition is filed under section 101(c) of 





the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that a methane monitor be 
installed on electric tractors used to 
load coal at the face. The monitor is 
required to be kept operative and 
properly maintained and frequently 
tested. 

2. No methane has been detected in 
the mine. 

3. The four-wheel S&S tractors are 
permissible DC-powered machines and 
would be used approximately 50% of the 
time. The tractors would be used as 
mantrips and supply vehicles. 

4. As an alternate method, petitioner 
proposes to use hand-held oxygen and 
methane monitors instead of continuous 
methane monitors on four-wheel 
tractors. In further support of this 
request, petitioner states that— 

(a) Each four-wheel tractor would be 
equipped with a hand-held methane 
detector and all persons would be 
trained in the use of the detector; 

(b) Prior to allowing the coal loading 
tractor in the face area, a gas test would 
be performed to determine the methane 
concentration in the atmosphere. Each 
trip thereafter by the coal loading 
tractor would require a gas test to be 
taken to determine the mine atmosphere 
when the scoop is in that particular face 
area. This would provide continuous 
monitoring of the mine atmosphere for 
methane to assure the detection of any 
methane buildup between trips; and 

(c) Each detector would be removed 
from the mine at the end of the shift, and 
would be inspected and charged by a 
qualified person. The detector would 
also be calibrated monthly. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 
Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 
Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

Date: March 17, 1989. 


[FR Doc. 89-6996 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-89-15-C] 


Peabody Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Peabody Coal Company, 301 North 
Memorial Drive, P.O. Box 373, St. Louis, 
Missouri 63166 has filed a petition to 
modify the application ef 30 CFR 75.305 
(weekly examinations for hazardous 
conditions) to its Sunnyhill Mine (LD. 
No. 33-01068) located in Perry County, 
Ohio. The petition is filed under section 
101(c) of the Federal Mine Safety and 
Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that seals be examined on a 
weekly basis. 

2. Due to the deterioration of the roof 
and ribs, the seals along the 9-South 
East Mains cannot be safely examined. 
To rehabilitate the area would expose 
miners to extreme hazards. 

3. As an alternate method, petitioner 
proposes to examine the seals as 
follows: 

(a) A quantity check would be made 
of the amount of air entering the mine 
through the drift openings daily; 

(b) This air would be directed across 
the seals and into the old return entries 
inby the fourth north seals; 

(c) The air would be checked daily at 
an evaluation point (checkpoint) for air 
quantity, methane, and oxygen 
deficiency; 

(d) A record of these checkpoint 
examinations would be recorded in a 
book and kept on the surface. Any 
hazardous conditions found by the 
person making the examinations would 
be reported to the operator promptly, 
and any hazardous conditions would be 
corrected immediately; and 

(e) The air to be diverted would travel 
directly to the exhaust airshaft and 
would not be used to ventilate any 
working areas. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 
Request for Cormments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
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24, 1989. Copies of the petition are 
available for inspection at that address. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 

Date: March 15, 1989. 


[FR Doc. 89-6997 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-89-25-C] 


Pyro Mining Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Pyro Mining Company, P.O. Box 267, 
Sturgis, Kentucky 42459 has filed a 
petition to modify the application of 30 
CFR 75.326 {aircourses and belt haulage 
entries) to its Pyro No. 9 Slope, William 
Station Mine {1.D. No. 15-13881) located 
in Union County, Kentucky. The petition 
is filed under section 101(c) of the 
Federal Mine Safety and Health Act of 
1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirements that entries used as intake 
and return aircourses be separated from 
belt haulage entries, and that belt 
haulage entries not be used to ventilate 
active working places. 

2. Due to the procedures required to 
develop longwall gate entries, petitioner 
states that application of the standard 
would result in a diminution of safety to 
the miners. 

3. As an alternate method, petitioner 
proposes, for all future gate 
development panels in longwall Block 
No. 3, to use belt air at the face by 
developing all crosscuts in the three 
entry system on sixty degree angles so 
that the crosscuts would be angled 
forty-five degrees from the horizontal 
stress. The unit would operate at 
optimum safety with belt air at the face. 

3. In support of this request, petitioner 
states that the proposal would: 

{a) Allow improved ground and roof 
control during gate development; 

(b) Reduce potential for ventilation 
loss during development; 

(c) Increase ground and roof control in 
” entries during longwall extraction; 
an 

(d) Improve condition of escapeway 
during longwall extraction. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
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comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postma:ncd or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 
Date: March 15, 1989. 


Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 89-6998 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-M 


{Docket No. M-89-24-C] 


River Bend Mining, Inc., Petition for 
Modification of Application of 
Mandatory Safety Standard 


River Bend Mining, Inc., Rt. 2, Box 652, 
Vansant, Virginia 24656 has filed a 
petition to modify the application of 30 
CFR 75.1710 (cabs and canopies) to its 
Mine No. 1 (L.D. No. 44-05785) located in 
Buchanan County, Virginia. The petition 
is filed under section 101(c) of the 
Federal Mine Safety and Health Act of 
1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine's electric face 
equipment. 

2. The No. 1 mine is located in the 
Jawbone seam, ranging from 42 to 60 
inches in height with dips in the top. 

3. The use of cabs or canopies on the 
mine’s electric face equipment would 
result in a diminution of safety because 
the cabs or canopies would obstruct the 
operator's vision. The cabs or canopies 
would also create a problem with the 
operators being able to fit into the deck 
of the shuttle car, thereby creating 
cramped conditions. This also presents 
a possible hazard of getting the 
extending parts of their bodies caught 
between the shuttle car and the rib of 
the mine. 

4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 


24, 1989. Copies of the petition are 
available for inspection at that address. 


Patricia W. Silvery, 
Director Office of Standards, Regulations and 
Variances. 

Dated: March 17, 1989. 


[FR Doc. 6999 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-89-32-C] 


Sea “B” Mining Company, P.O. Box 
26, Jewell Ridge, Virginia 24622 has filed 
a petition to modify the application of 30 
CFR 75.1710 (cabs and canopies) to its 
Seaboard No. 1 Mine (I.D. No. 44-02253) 
located in Tazewell County, Virginia. 
The petition is filed under section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine's electric face 
equipment. 

2. The use of cabs or canopies on the 
mine’s electric face equipment in mining 
heights less than 54 inches would result 
in a diminution of safety because, the 
cabs or canopies would: 

{a) Dislodge roof support; 

(b) Decrease operator's visibility; and 

{c) Create discomfort to the operator. 

3. For these reasons, petitioner 
requests a modification of the standard 
in mining heights less than 54 inches. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 
Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

Date: March 17, 1989. 


[FR Doc. 89-7000 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-M 


BEST COPY AVAILABLE 


[Docket No. M-89-22-C] 


Sea “B” Mining Co. Petition for 
Modification of Application of 
Mandatory Safety Standard 


Sea “B” Mining Company, P.O. Box 
26, Jewell Ridge, Virginia 24622 has filed 
a petition to modify the application of 30 
CFR 75.1710 (cabs and canopies) to its 
Seabord No. 2 Mine (LD. No. 44-03479) 
located in Tazewell County, Virginia 
The petition is filed under section ion 101{c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine’s electric face 
equipment. 

2. The use of cabs or canopies on the 
mine’s electric face equipment in mining 
heights less than 54 inches would result 
in a diminution of safety because, the 
cabs or canopies would: 

(a) Dislodge roof support; 

(b) Decrease operator's visibility; and 

(c) Create discomfort to the operator. 

3. For these reasons, petitioner 
requests a modification of the standard 
in mining heights less than 54 inches. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 

Date: March 17, 1989. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 89-7001 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-81 


[Docket No. M-89-30-C} 


Shenandoah Coal Company, Inc., P.O. 
Box 622, Virginia 24631 has 
filed a petition to modify the application 
of 30 CFR 75.1710 {cabs and canopies) to 
its Mine No. 1 (LD. No. 44-05541) located 
in Buchanan County, Virginia. The 
petition is filed under section 101{c) of 
the Federal Mine Safety and Health Act 
of 1977. 
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A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine's electric face 
equipment. 

2. The No. 1 Mine is located in the Jaw 
Bone Seam ranging from 38 to 52 inches 
in height with rolls in the floor. 

3. The use of cabs or canopies on the 
mine’s electric face equipment would 
result in a diminution of safety because 
the cabs or canopies have gotten caught 
and torn off, creating an unsafe work 
environment. In addition, the miners 
must lean out from under the canopies 
to see, which is an unsafe practice. 

4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 
Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

Dated: March 17, 1989. 

[FR Doc. 89-7002 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-89-23-C] 


Tara K Coal, Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Tara K Coal, Inc., P.O. Box 558, 
Norton, Virginia 24273 has filed a 
petition to modify the application of 30 
CFR 75.1710 (cabs or canopies) to its 
Mine No. 1 (I.D. No. 44-06425) located in 
Wise County, Virginia. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine’s electric face 
equipment. 

2. Due to an extremely soft and 
uneven bottom with ups and downs, the 
use of cabs or canopies on the mine’s 
electric face equipment would result in a 
diminution of safety. The cabs or 
canopies would: 

(a) Shear off roof bolts; 

(b) Tear down check or line curtains, 
disrupting ventilation; 


(c) Decrease visibility; and 

(d) Create cramped conditions for the 
operator. 

3. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
24, 1989. Copies of the petition are 
available for inspection at that address. 
Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

Date: March 17, 1989. 

[FR Doc. 89-7003 Filed 3-23-89; 8:45 am] 
BILLING CODE 4510-43-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-454 and 50-455] 


Edison Co.; Issuance 


Commonwealth 
<1 Aundneak fa tua Goonies 
License 


The U.S. Nuclear Regulatory 
Commission (Commission) has issued 
Amendment No. 25 to Facility Operating 
License Nos. NPF-37 and NPF-66 issued 
to Commonwealth Edison Company, 
which revised the Technical 
Specifications for operation of the Byron 
Station, Units 1 and 2, located in Ogle 
County, Illinois. The amendments were 
effective as of the date of its issuance. 

The amendments increase the 
capacity of the Byron spent fuel pool 
from 1060 fuel assemblies to 2870 fuel 
assemblies. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's Rules and regulations. 
The Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this was 
published in the Federal Register on 
December 9, 1986 (51 FR 44393). No 
request for hearing or petition for leave 
to intervene was filed following this 
notice. 

The Commission has prepared an 
Environmental Assessment related to 
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the action and has concluded that an 
environmental impact statement is not 
warranted because there will be no 
environmental impact attributable to the 
action beyond that which has been 
predicted and described in the 
Commission’s Final Environmental 
Statement related to the operation of 
Byron Station, Units 1 and 2 dated 1982. 

For further details with respect to the 
actions see (1) the application for 
amendment dated September 3, 1986, 
supplemented November 7 and 
November 24, 1986, (2) Amendment No. 
25 to License Nos NPF-37 and NPF-66, 
and (3) the Commission's related Safety 
Evaluation and Environmental 
Assessment and Finding of No 
Significant Impact. All of these times are 
available for public inspection at the 
Commission's Public Document Room, 
2120 L Street, NW., and at the Rockford 
Public Library, 215 N. Wyman Street, 
Rockford, Illinois 61101. A copy of items 
(2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of Reactor Projects. 

Dated at Rockville, Maryland this 17th day 
of March 1989. 

For the Nuclear Regulatory Commission. 
Daniel R. Muller, 
Director, Project Directorate Ill-2, Division of 
Reactor Projects Ill, IV, V, and Special 
Projects. 
[FR Doc. 7012 Filed 3-23-89; 8:45 am] 
BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


(Release No. 34-26612; File No. SR-Amex- 
89-01) 


Fee for all Non-U.S. Companies Traded 
on Foreign Markets. 


Pursuant to section 19(b)(1) ! of the 
Securities Exchange Act of 1934 (“Act”) 
and Rule 19b-4 thereunder,” the New 
York Stock Exchange, Inc. (“Amex” or 
“Exchange”) submitted to the Securities 
and Exchange Commission (“SEC” or 
“Commission”) on January 23, 1989 a 
proposed rule change to provide reduced 
original listing fees for all non-U.S. 
domiciled companies whose shares are 
already listed and traded on a foreign 
exchange. In its filing, the Amex stated 


115 U.S.C. 78s(b)(1). 
217 CFR. 240.19b-4. 
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that the purpose of the proposed rule 
change is to provide an incentive for 
foreign-based companies to list on the 
Amex. 

Notice of the proposed rule change 
was provided by the issuance of a 
Commission release (Securities 
Exchange Act Release No. 26501, 
—- 1989) and by publication in 

the Federal Register (54 FR 5568, 
February 3, 1989). 

In 1985 the i reduced its 
initial listing fee structure for Canadian 
companies listed on a Canadian stock 
exchange as an incentive for them to list 
on the Amex.* The Exchange proposes 
to extend this initial listing fee rate 
reduction te all non-U.S. domiciled 
companies whose shares are already 
listed and traded on a foreign stock 
exchange. Under the proposal the initial 
listing charge applicable to all non-U.S. 
domiciled companies traded on a foreign 
exchange would be discounted 50 
percent from the existing fee rate 
structure applicable to domestic 
companies, subject to a maximum 
charge of $30,000. 

In the 2% years that the Amex's 
reduced fees applicable to Canadian- 
based companies have been in effect, 11 


prior 2% year period. The Exchange 
therefore contends that it is appropriate 


companies 
shares are aaa listed and traded on 
other foreign markets in order to provide 
an incentive for other foreign companies 
to list on the Amex. Moreover, the 
Exchange claims that such a reduction 
would recognize the fact that these 
companies have already paid a listing 
fee in their country of domicile and, 
although seeking to expand the market 
for their shares, may be hesitant to incur 
an additional fee to list on a U.S. 
exchange, particularly as the number of 
shares {or ADRs) to be held by U.S. 
investors is likely to be relatively 
insignificant compared to the total 
number of these companies’ shares held 
on a worldwide basis. 

The Commission believes that the 
proposed rule change is consistent with 
section 6(b) of the Act, and the rules and 
regulations thereunder applicable to a 


3 American Stock Exchange Constitution and 
Rules, Amex Company Guide, “Listing Standards, 
Policies and Requirements” {CCH}, section 140, ¥ 
10,040 (1987). See SR-Amex-85-15, Securities 
Exchange Act Release No. 22443 (September 20, 
1985), 50 FR 39206 (September 27, 1985) (order 
approving amendments to Section 140 of the Amex 
Company Guide reducing the Exchange's original 
listing fee schedule for Canadian companies listed 
on Canadian stock exchanges that seek to list on 
the Amex). 


national securities exchange. More 
specifically, the Commission believes 
that the proposed rule change is 
consistent with section 6(b}(4) of the 
Act, which requires the equitable 
allocation of reasonable dues, fees, and 
other charges among Exchange members 
and other persons using its facilities. 
The Commission believes that the 
reduced listing fees do not unfairly 
discriminate among issuers as 
proscribed by section 6(b)(5) of the Act. 
The Commission agrees with the Amex 
that reduced initial listing fees for non- 
U.S. domiciled companies is warranted 
where these companies already have 
listed on a foreign stock exchange and 
already incur expenses with relation to 
that listing. Moreover, the Commission 
notes that the foreign issuers would 
continue to be obligated to pay the same 
annual fee for continued Amex listing as 
is required by all other Amex-listed 
companies, and thus would contribute 


_ revenues to the Exchange in a fair and 


equitable manner to support the Amex’s 
——— programs. We note also that 
the Commission received no comments 
from domestic issuers concerning these 
proposed reductions. Accordingly, the 
Commission views as appropriate the 
Exchange's reduction in initial listing 
fees for foreign issuers that have 
incurred initial and continuing listing 
fees on a foreign exchange. 

It is ordered, Pursuant to 
section 19{b}{2) of the Act, that the 
above mentioned rule change is hereby 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.* 

Dated: March 8, 1989. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 89-7090 Filed 3-23-89; 8:45 am] 
BILLING CODE 6010-01-m 


[Release No. 34-26642; File No. SR-DTC- 


Pursuant to section 19{b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on February 17, 1989, The 
Depository Trust Company filed with 
the Securities and Exchange 
Commission the proposed rule change 
as described in Items I, II, and Ill below, 
which Items have been prepared by the 
self-regulatory organization. The 


* See 17 CFR 200.30-3(a)(44). 
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Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 
L Self. tion’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Depository Trust Company 
(“DTC”) is filing herewith the changes in 
the fee schedule for DTC services 


IL Self- tion's 


Regulatory Organiza 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self- organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections {A), (B), and (C) below, of the 
most significant aspects of such 


statements. 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The purpose of the proposed rule 
change, which will be effective for 
services provided after February 28, 
1989, is to adjust the fees charged for 
various services to bring them closer to, 
or to, their respective estimated service 
costs for 1989. 

Prior to 1985, DTC attempted to relate 
service fees to their respective service 
costs at intervals of several years. 
During these intervals, unit service costs 
could diverge substantially from current 
fees, necessitating large changes when 
service fees were realigned with their 
costs. To prevent such divergence after 
adopting major fee changes at its 
December 1985 meeting which moved 
toward cost-based fees, the DTC Board 
then adopted and announced a new 
procedure, as follows: 

In adopting new fees, the Board also 
declared its belief and intention that DTC 
should revise its basic fee schedule each year 


so that, through modest changes gradually 
over approximately five years, DTC service 
fees will be based on service cost in the 


several years would thereby be avoided. 


The present fee schedule for DTC 
services, which became effective in 
early 1988, resulted from the second of 
those annual revisions. Continuing to 
follow the procedure enunciated above, 
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the depository’s Board recently 
completed a review of DTC’s estimated 
service costs for 1989 and has adopted 
modest changes in a number of major 
service fees designed to move those fees 
closer to estimated 1989 service costs. 
The proposed rule change is 
consistent with the requirements of the 
Securities and Exchange Act of 1934 and 
the rules and regulations thereunder 
applicable to DTC because the fees will 
more equitably be allocated among DTC 
Participants. 
(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 
DTC does not believe that the 
proposed rule change will impose any 
burden on competition not necessary or 
appropriate in furtherance of the 
purposes of the Act. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 


DTC informed Participants and other 
users of its services of the proposed rule 
change by a memorandum dated 
January 11, 1989 entitled “1988 Revisions 
of DTC Service Fees”. Because 
Participants have supported gradual 
moves toward cost-based fees in the 
past and because, overall, the subject 
fee changes are modest, a formal period 
for Participant comment was not 
considered necessary this year. 


IIl. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to section 19(b)(3) of 
the Securities Exchange Act of 1934 and 
subparagraph (e) of Securities Exchange 
Act Rule 19b-4. At any time within 60 
days of the filing of such proposed rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Securities Exchange Act 
of 1934. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW.., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 


communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Room, 
450 Fifth Street NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above (SR-DTC- 
89-04) and should be submitted by April 
17, 1989. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

Dated: March 17, 1989. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 89-7091 Filed 3-23-89; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-2664 1; File No. SR-GSCC- 
89-02] 


Self-Regulatory 
Proposed Rule Change by 
Government Securities Clearing 
regarding Cancellation of 


Corporation 
Trade Data 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on March 9, 1989, Government 
Securities Clearing Corporation 
(“GSCC”) filed with the Securities and 
Exchange Commission the proposed rule 
change as described in Items I, I, and III 
below, which Items have been prepared 
by GSCC. The Commission is publishing 
this notice to solicit comments on the 
proposed rule change from interested 
persons. 
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change would 
modify GSCC’s Rules 


IL. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
GSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. GSCC 
has prepared summaries, set forth in 
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sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change. 


(a) The purpose of the proposed rule 
change is to permit implementation of 
certain enhancements to the comparison 
system. The proposed rule change would 
provide for a “cancellation” feature that 
would allow Members to delete from the 
system trade data that have not been 
compared, and replace them with 
corrected data. This feature also would 
allow a Member to submit a 
cancellation request regarding trade 
data that have already been compared; 
such compared data would be deleted 
from the comparison system if the 
consent of the contra party Member is 
received. These enhancements will give 
Members the ability to readily correct 
errors on data submitted with regard to 
trades with extended settlement times, 
such as when-issued trades, resulting in 
a higher comparison rate. 

(b) The proposed rule change will 
promote the prompt and accurate 
clearance of securities transactions for 
which GSCC is responsible and is, 
therefore, consistent with the 
requirements of the 1934 Act, as 
amended, and the rules and regulations 
thereunder applicable to self-regulatory 
organizations. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 


GSCC does not believe that the 
proposed rule will have an impact on, or 
impose a burden on, competition. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Comments on the proposed rule 
change have not yet been solicited or 
received. Members will be notified of 
the rule change and comments will be 
solicited by an Important Notice. GSCC 
will notify the Securities and Exchange 
Commission of any- written comments 
received by GSCC. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
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as to which the self-regulatory 
—— consents, the Commission 
will: 
(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW.., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with provisions of 5 U.S.C. 
552, will be available for inspection and 
copying in the Commission's Public 
Reference Section, 450 Fifth Street NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the above-mentioned self- 
regulatory organization. All submissions 
should refer to the file number in the 
caption above and should be submitted 
by April 17, 1989. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 


Jonathan G. Katz, 
Secretary. 
Dated: March 17, 1989. 
[FR Doc. 89-7092 Filed 3-23-89; 8:45 am] 
BILLING CODE 8010-01-M 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Midwest Stock Exchange, Inc. 


March 20, 1989. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-1 thereunder, for unlisted 
trading privileges in the following 
securities: 

Barclays PLC 

Depositary Shares, No Par Value (File 
No. 7-4270). 

Coeur D'Alene Mines Corp. 

Common Stock, $1 Par Value (File No. 
7~4271). 


First Financial Fund 

Common Stock $.001 Par Value (File 
No. 7-4272). 

Munienhanced Fund Inc. 

Common Stock, $.10 Par Value (File 
No. 7-4273). 

Manville 

Warrants expiring 6/6/96, No Par 
Value (File No. 74274). 

Prudential Realty Trust 

Capital Shares of Beneficial Interest 
$.01 Par Value (File No. 7-4275). 

High Income Advantage Trust III 

Shares of Beneficial Interest $.01 Par 
Value (File No..7-4276). 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before April 10, 1989, 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the applications if it finds, based upon 
all the information available to it, that 
the extensions of unlisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 89-6979 Filed 3-23-89; 8:45 am] 
BILLING CODE 6010-01-M 


[Rel. No. iC—16875; 812-6488] 


Merrill Lynch KECALP L.P. 1986, et al.; 
Notice of Application 


March 20, 1989. 


AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of Application for 
Exemption under the Investment 


Company Act of 1940 (“1940 Act”). 


Applicants: Merrill Lynch KECALP 
L.P. 1986 (the “Partnership”) and Merrill 
Lynch Interfunding Inc. (“MLIF”). 

Relevant 1940 Act Sections: 
Exemption requested under Section 
17(b) from the provisions of Section 
17{a). 

Summary of Applications: Applicants 
seek an order granting an exemption 
under Section 17(b) from the provisions 
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of Section 17(a) to permit the 
Partnership to acquire securities of EMC 
Holdings, Inc. from MLIF, which is an 
affiliated person of the Partnership. 

Filing Dates: The application was 
filed on October 1, 1986, and was 
amended and restated on May 22, 1987 
and December 19, 1988. 

Hearing or Notification of Hearing: 
An order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing on the application, or ask to 
be notified if a hearing is ordered. Any 
request should be in writing and should 
be received by the SEC by 5:30 p.m., on 
April 13, 1989. A request for a hearing 
should state the nature of the 
requestor’s interest, the reason for the 
request, and the issues contested. Any 
person requesting a hearing should 
serve the Applicants with a copy of the 
request, either personally or by mail. 
Such persons should also send the 
request to the Secretary of the SEC, 
along with proof of service on the 
Applicants in the form of an affidavit or, 
for lawyers, a certificate of service. A 
request for notification of the date of a 
hearing may be made by writing to the 
Secretary of the SEC. 


ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. The 
Partnership and MLIF, North Tower, 
World Financial Center, New York, New 
York 10281. 


FOR FURTHER INFORMATION CONTACT: 
Jeremy N. Rubenstein, Staff Attorney, at 
(202) 272~2847, or Karen L. Skidmore, 
Branch Chief, at (202) 272-3023 (Division 
of Investment Management, Office of 
Investment Company Regulation). 


SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. Any person may obtain a 
copy of the complete application for a 
fee, either by going to the SEC’s Public 
Reference Branch, or by contacting the 
SEC's commercial copier at (800) 231- 
3282 (in Maryland (301) 258-4300). 


Applicants’ Representations 


1. The Partnership, a Delaware limited 
partnership, is a non-diversified, closed- 
end management investment company. 
The investment objective of the 
Partnership is to seek long-term capital 
appreciation. The Partnership is an 
employees’ securities company, and 
operates under the terms of an 
exemptive order issued under section 
6(b) of the 1940 Act (Investment 
Company Act Release No. 12363 (April 
8, 1982)) (the “KECALP Exemptive 
Order’). Units in the Partnership were 
offered exclusively to employees of 
ML&Co. and its subsidiazies, and to non- 





employee directors of ML&Co. 
Employees of ML&Co. and its 
subsidiaries could purchase Units in the 
Partnership only if their annualized 
compensation for 1985 was at least 
$75,000. 

2. The general partner of the 
Partnership is KECALP Inc. 
(“KECALP”), a Delaware corporation 
and a wholly-owned subsidiary of 
ML&Co. KECALP is responsible for 
managing and making investment 
decisions for the Partnership. 

3. ML&Co., a Delaware corporation, is 
a holding company which, through its 
subsidiaries, provides investment, 
financing, real estate, insurance and 
related services. MLIF, a Delaware 
corporation, is an indirect subsidiary of 
ML&Co. that is engaged in commercial 
financing transactions. 

4. Education Management Corporation 
(“EMC”), a Pennsylvania corporation, is 
involved in vocational education and 
career training. During 1986, Merrill 
Lynch Capital Partners, Inc. (“MLCP”), a 
Delaware corporation and a wholly- 
owned subsidiary of ML&Co., structured 
a leveraged buyout of EMC. As a result, 
EMC's equity securities are owned by a 
corporation organized solely for the 
purpose of effecting the leveraged 
buyout (“Holdings”). Holdings’ equity 
securities are owned by members of 
EMC’s management, MLIF, various 
partnerships created by MLCP for the 
purpose of acquiring EMC, and certain 
other investors not affiliated with 
ML&Co. or its subsidiaries. MLIF has 
agreed to sell to the Partnership 124,235 
of its shares of Class B common stock of 
Holdings. This amount of shares 
represents 2.17% of Holdings’ 
outstanding shares of Class B common 
stock on a fully diluted basis. Merrill 
Lynch paid $1.2074 per share for the 
Class B common stock. No dividends 
have been declared on the Class B 
common stock, which is not traded on a 
securities exchange or on NASDAQ. 

. 5. The price to be paid by the 
Partnership for the securities of 
Holdings will be the lower of (i) the fair 
value of the investment on the date it is 
acquired by the Partnership (as 
determined in good faith by the Board of 
Directors of KECALP) or (ii) the cost of 
MLIF of purchasing and holding the 
investment. With respect to clause (ii), 
such cost shall be the original purchase 
price paid for the securities of Holdings, 
plus carrying costs relating to such 
investment. 

6. Carrying costs shall consist of 
interest charges from the later of (i) the 
date the proposed investment was 
acquired by MLIF or (ii) the date 
KECALP approved the Partnership's 
purchase of the investment, until the 


date the Partnership acquires the 
investment. Interest charges shall be 
computed at the lower of (i) the prime 
commercial lending rate charged by 
Citibank, N.A. during the applicable 
period or (ii) the effective cost of 
borrowings by ML&Co. during such 
period. The effective cost of borrowings 
by ML&Co. is its actual “Average Cost 
of Funds,” which it calculates on a 
monthly basis by dividing its 
consoldiated financing expenses by the 
total amount of borrowings during this 
period. 

7. With respect to the exemption from 
section 17(a) of the 1940 Act, the 
Directors of KECALP will maintain the 
records required by section 57(f}(3) of 
the 1940 Act and will comply with the 
provisions of section 57(h) of the 1940 
Act. All minutes of meetings of the 
KECALP Board of Directors, including 
all procedures adopted by KECALP in 
connection with its evaluation of 
investments, will be available for 
inspection by the limited partners. 


Applicants’ Legal Analysis 

1. Relief under section 17(b) of the 
1940 Act is justified by both the terms of 
the transaction and the fact that the 
proposed investment is not otherwise 
available to the Partnership. The 
members of the KECALP Board are 
sophisticated and experienced in 
valuing securities and evaluating 
financial transactions generally, and 
have reviewed the proposed investment 
in detail. In this regard, the KECALP 
Board considered all information 
deemed relevant, including the nature of 
the investment, the nature of the 
investment by affiliates of ML&Co., and 
the fairness of the purchase price 
proposed to be paid by the Partnership. 
The KECALP Board determined that the 
proposed investment by the Partnership 
will not directly or indirectly benefit 
entities affiliated with ML&Co., or the 
subsidiaries of ML&Co. which also 
acquired interests in the proposed 
investments. At a meeting of the 
KECALP Board held on August 6, 1986, 
the Partnership’s investment in Holdings 
was approved after consideration of 
each of the factors set forth in section 
17(b) of the 1940 Act. 

2. The KECALP Board considered the 
fact that the proposed purchase price to 
be paid by the Partnership will include 
carrying costs incurred by an affiliated 
person (i.e., MLIF) if the fair value of the 
investment at the time of acquisition by 
the Partnership is more than the sum of 
the original purchase price plus the 
affiliated person’s carrying costs. The 
Partnership believes that it is 
appropriate for it to reimburse an 
affiliated person for carrying costs when 
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the affiliated person purchased an 
investment as, in effect, nominee for the 
Partnership and the Partnership would 
have purchased such investment 
directly if it had not been necessary to 
obtain the relief requested in the 
application. 

3. The above-described investment is 
not otherwise available for purchase by 
the Partnership. The KECALP Board 
approved such investment after review 
of a considerable number of possible 
investments for the Partnership. The 
Partnership thus submits that its 
investment program will be prejudiced if 
it is not permitted to make the 
investment referred to in the 
application. 

4. The KECALP Board believes that 
the proposed investment is consistent 
with the rationale underlying the 
establishment of the Partnership as an 
“employees’ securities company.” Both 
the application which led to the 
KECALP Exemptive order and the 
Partnership's prospectus indicated that 
ML&Co. and its affiliated persons would 
be involved in structuring, identifying 
and investing in many of the 
Partnership's portfolio investments. The 
Partnership thus submits that the relief 
requested in the application is 
consistent with the Partnership’s 
purposes and stated policies. 
Applicants’ Condition 

1. Applicants agree, as a condition to 
the requested order, that the investment 
in Holdings will be acquired by the 
Partnership in the manner and on the 
terms described in the application. 

For the Commission, by the Division of 


Investment Management, under delegated 
authority. 


Jonathan G. Katz, 

Secretary. 

[FR Doc. 89-6978 Filed 3-23-89; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


Fitness Determination of Sedona Air 
Center, Inc. d/b/a Air Sedona 


AGENCY: Department of Transportation. 
ACTION: Notice of commuter air carrier 
fitness determination—Order 89-3—44, 
order to show cause. 


SUMMARY: The Department of 
Transportation is proposing to find 
Sedonz Air Center, Inc. d/b/a Air 
Sedona fit, willing, and able to provide 
commuter air service under section 
419(c)(2) of the Federal Aviation Act. 
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Responses: All interested persons 
wishing to respond to the Department of 
Transportation’s tentative fitness 
determination should file their 
responses with the Air Carrier Fitness 
Division, P-56, Department of 
Transportation, 400 Seventh Street, SW., 
Room 6401, Washington, DC 20590, and 
serve them on all persons listed in 
Attachment A to the order. Responses 
shall be filed no later than April 4, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Carol A. Woods, Air Carrier Fitness 
Division (P-56, Room 6401), U.S. 
Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590, (202) 366-2340. 

Dated: March 20, 1989. 
Patrick V. Murphy, Jr., 
Deputy Assistant Secretary for Policy and 
International Affairs. 
[FR Doc. 89-7071 Filed 3-23-89; 8:45 am] 


BILLING CODE 4910-62-M 


Coast Guard 

[CGD 89-021] 

Meeting ofthe Subcommittee on Coal 
Transportation, Chemical 

Transportation Advisory Committee 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of meeting. 


SUMMARY: The Subcommittee on Coal 


Transportation of the Chemical 
Transportation Advisory Committee 
(CTAC) will hold a meeting on 
Thursday, April 27, 1989 in Room 4436, 
Department of Transportation 
Headquarters, Nassif Building, 400 
Seventh Street SW., Washington DC. 
The Subcommittee is considering 
requirements for the safe transportation 
of coal in ships and barges. The meeting 
is scheduled to begin at 9:00 a.m. and 
end at 4:00 p.m. This meeting will be 
devoted to the presentation and 
discussion of the draft recommendations 
of the Subcommittee. 


Attendance is open to the public. 
Members of the public may present oral 
statements at the meeting. Persons 
wishing to present oral statements 
should notify the Executive Director of 
CTAC no later than the day before the 
meeting. Any member of the public may 
present a written statement to the 
Subcommittee at any time. 


FOR FURTHER INFORMATION CONTACT: 
Mrs. D. Anderson or Mr. F. Wybenga, 
U.S. Coast Guard Headquarters (G- 
MTH-1), 2100 Second Street, SW., 
Washington, DC 20593, (202) 267-1217. 


Dated: March 16, 1989. 
MJ. Schiro, 
Captain, U.S. Coast Guard, Acting Chief, 
Office of Marine Safety, Security and 
Environmental Protection. 
[FR Doc. 89-7078 Filed 3-23-89; 8:45 am] 
BILLING CODE 4910-14-M 


[CGD 89-022] 


Commercial Fishing industry Vessel 
Advisory Committee; Meeting 


AGENCY: Coast Guard, DOT. 


ACTION: Notice of change of meeting 
date. 


SUMMARY: Pursuant to Section 10{a) of 
the Federal Advisory Committee Act 
(Pub. L. 92-403; U.S.C. App. I) notice is 
hereby given of a change of meeting 
date of the Commercial Fishing Industry 
Vessel Advisory Committee. The 
meeting will begin at 9:30 a.m. on April 
19, 1989, at the Department of 
Transportation, 400 7th Street, SW., 
Washington, DC, in Room 8334 instead 
of the March 29, 1989 date previously 
scheduled. Any subcommittees formed 
may agree to meet on April 20th, and 
rooms will be arranged. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Norman W. Lemley, Executive 
Director, Commercial Fishing Industry 
Advisory Committee; or LTJG Wes J. 
Westphal Il, Marine Technical and 
Hazardous Materials Division (G-MTH), 
Room 1218, U.S. Coast Guard 
Headquarters, 2100 Second Street SW., 
Washington, DC 20593-0001; or 
telephone (202) 267-0001. 

Dated: March 20, 1989. 


J.D. Sipes, 

Rear Admiral, U.S. Coast Guard Chief, Office 
of Marine Safety, Security and Environmental 
Protection. 

[FR Doc. 89-7077 Filed 3-23-89; 8:45 am] 
BILLING CODE 4910-14-M 


Maritime Administration 
Approval of Applicant as Mortgages 


Notice is hereby given that LaSalle 
National Bank, with office at 135 South 
LaSalle Street, Chicago, Illinois, has 
been approved as Mortgagee pursuant 
to Pub. L. 100-710 and 46 CFR 221.43. 

Dated: March 21, 1989. 

By Order of the Maritime Administrator. 
James E. Saari, 

Secretary. 
[FR Doc. 89-7088 Filed 3-23-89; 8:45 am] 
BILLING CODE 4910-61-M 
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DEPARTMENT OF THE TREASURY 


Public Information Collection 
Requirements Submitted to OMB for 
Review 


Date: March 20, 1989. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224, 15th and 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 


Internal Revenue Service 


OMB Number: 1545-0720 

Form Number: 8038, 8038-G, 8038-GC, 
8038-T 

Type of Review: Revision 

Title: Information Return for Tax- 
Exempt Private Activity Bond Issues; 
Information Return for Tax-Exempt 
Governmental Bond Issues; 
Consolidated Information Return for 
Small Tax-Exempt Governmental 
Bond Issues; Arbitrage Rebate 

Description: Forms 8038, 8038—GC and 
8038-G collect the information that 
IRS is required to collect by Code 
section 149{e). IRS uses the 
information to complete the required 
study of tax-exempt bonds (requested 
by Congress). IRS also uses the 
information to assure that tax-exempt 
bonds are issued consistent with the 
rules of Internal Revenue Code 
sections 141-149. Form 8038-T is used 
to implement the arbitrage rebate 
requirement. 

Respondents: State or local 
governments, Businesses or other for- 
profit, Non-profit institutions 

Estimated Number of Respondents: 
79,500 

Estimated Burden Hours Per Response/ 
Recordkeeping: 


8038 
Recordkeep- 24 hours 31 
ing. minutes. 
Learning 4 hours 50 
about the minutes. 
law or the 
form. 
Preparing the 6 hours 23 
form. minutes. 


8038-GC 
3 hours 21 

minutes. 
1 hour 34 

minutes. 


2 hours 37 
minutes. 





Copying, 16 minutes 16 minutes. 
assem- 
bling, and 
sending the 
form to IRS. 
8038-G 
12 hours 55 
minutes. 
1 hour 23 
minutes. 


8038-T 

2 hours 38 
minutes. 
12 minutes. 


Recordkeep- 
ing. 

Learning 
about the 
law or the 
form. 
copying, 
assem- 
bling, and 
sending the 
form to IRS. 


1 hour 40 15 minutes. 


minutes. 


Frequency of Response: 
Quarterly (Forms 8038 and 8038-G) 
Annually (Form 
At least once every 5 years (Form 


8038- 

Estimated Total Recordkeeping/ 
Reporting Burden: 1,489,480 hours 

OMB Number: 1545-0927 

Form Number: 8390 

Type of Review: Extension 

Title: Information Return for 
Determination of Life Insurance 
Company Earnings Rate Under 
Section 809 

Description: Life insurance companies 
are required to provide data so the 
Secretary of the Treasury can 
compute the: (1) Stock earnings rate of 
the 50 largest stock companies; and (2) 
average mutual earnings rate. These 
factors are used to compute the 
differential earnings rate which will 


determine the tax liability for mutual 
life insurance companies 

Respondents: Businesses or other for- 
profit 

Estimated Number of Respondents: 400 

Estimated Burden Hours Per Response/ 
Recordkeeping: 

Recordkeeping, 57 hours 52 minutes 

Learning about the law or the form, 3 
hours 41 minutes 

Preparing, copying, assembling, and 
sending the form to IRS, 4 hours 41 
minutes 

Frequency of Response: Annually. 

Estimated Total Recordkeeping/ 
Reporting Burden: 26,448 hours 

Clearance Officer: Garrick Shear (202) 
535-4297, Internal Revenue Service, 
Room 5571, 1111 Constitution Avenue, 
NW., Washington, DC 20224 

OMB Reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 30503 

Lois K. Holland, 

Departmental Reports Management Officer. 

[FR Doc. 89-6971 Filed 3-23-89; 8:45 am] 

BILLING CODE 4810-25-M 


Office of the Secretary 


List of Countries Requiring 
Cooperation With an International 
Boycott 

In order to comply with the mandate 
of section 999(a)(3) of the Internal 
Revenue Code of 1954, the Department 
of the Treasury is publishing a current 
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list of countries which may require 
participation in, or cooperation with, an 
international boycott [within the 
meaning of section 999(b)(3) of the 
Internal Revenue Code of 1954]. The list 
is the same as the prior quarterly list 
published in the Federal Register. 

On the basis of the best information 
currently available to the Department of 
the Treasury, the following countries 
may require participation in, or 
cooperation with, an international 
boycott [within the meaning of section 
999(b)(3) of the Internal Revenue Code 
of 1954]: 


Bahrain 

Iraq 

Jordan 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi Arabia 

Syria 

United Arab Emirates 
Yeman, Arab Republic 
Yeman, Peoples Democratic Republic of 


Date: March 20, 1989. 


Dennis Ross, 
Acting Assistant Secretary for Tax Policy. 


[FR Doc. 89-7072 Filed 3-23-89; 8:45 am] 
BILLING CODE 4810-25-M 





Sunshine Act Meetings 


contains notices of published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


This suction of the FEDERAL REGISTER 
meetings 


UNITED STATES INTERNATIONAL TRADE 
COMMISSION 

[USITC SE-89-11] 

TIME AND DATE: Monday, March 27, 1989 
at 2:00 p.m. 

PLACE: Room 101, 500 E Street, S.W., 
Washington, D.C. 20436. 

status: Open to the public. 

MATTERS TO BE CONSIDERED: 


1. Agenda. 

2. Minutes. 

3. Ratifications. 

4. Petitions and Complaints. 

5. Inv. No. 731-TA-430 (P) (Dry Aluminum 
Sulfate from Sweden)—briefing and vote. 

6. Any items left over from previous 
agenda. 
CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason, 
Secretary, (202) 252-1000. 
Kenneth R. Mason, 
Secretary. 
March 17, 1989. 
[FR Doc. 89-7206 Filed 3-22-89; 2:56 pm] 
BILLING CODE 7020-02-M 
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Friday, March 24, 1989 


NATIONAL TRANSPORTATION SAFETY 
BOARD 


TIME AND DATE: 9:00 a.m. Tuesday, 
March 28, 1989. 
PLACE: Conference Rooms 8A, B&C, 
Eighth Floor, 800 Independence Avenue, 
SW., Washington, DC 20594. 
STATuS: Open. 
MATTERS TO BE CONSIDERED: 

1. Highway Accident Report: Pickup Truck/ 
Church Activity Bus Head-on Collision and 
Fire, Carrollton, Kentucky, May 14, 1988. 


FOR MORE INFORMATION CONTACT: Bea 
Hardesty, (202) 382-6525. 


Bea Hardesty, 
Federal Register Liaison Officer. 
March 16, 1989. 


[FR Doc. 89-6801 Filed 3-22-89; 3:40 pm] 
BILLING CODE 7533-01-M 





12310-12324 
Corrections 


February 28, 1989, make the following 
corrections: 
§301.81-2a [Corrected] 

On page 8268, in the third column, in 
§ 301.81-2a, under Tennessee, the third 
line should read: “south of U.S. Highway 
64.” 

On the same page, in the same 
column, in § 301.81-2a, under Tennesse, 
the fourth and fifth lines should be 
removed. 


BILLING CODE 1505-01-D 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 1250 
[Docket No. PY-89-001] 

Egg Research and Promotion Order 
Amendments 


Correction 


In rule document 89-30265 beginning 
on page 98 in the issue of Wednesday, 
January 4, 1989, make the following 
corrections: 


§ 1250.336 [Corrected] 

On page 100, in the first column, in 
§ 1250.336, the seventh line should read: 
“fPub. Law 100-575], an interest 
bearing”. 

§ 1250.349 [Corrected] 

On the same page, in the second 
column, in § 1250.349, in the first 
paragraph, the third line should read: 
“this section are eliminated. If 
elimination”. 

BILLING CODE 1505-01-D 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3533-9] 


Agency information Collection 
Activities Under OMB Review 


Correction 


In notice document 89-5335 appearing 
on page 9885 in the issue of Wednesday, 
March 8, 1989, make the following 
correction: 

On page 9885, in the third column, 
under OMB Responses to Agency PRA 
Clearance Requests, in the third 

ph, in the sixth line “08/31/89” 
should read “08/31/91”. 
BILLING CODE 1505-01-D 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS-62074; FRL-3528-6] 


Asbestos-Containing Materials in 
Schools; EPA Approved Courses and 
Accredited Laboratories 


Under the 
Asbestos Hazard 
Response Act (AHERA) 


Correction 


In notice document 89-4294 beginni 
on page 8438 in the issue of Tuesday, 
February 28, 1989, make the following 
corrections: 

On page 8442, in the 3rd column, the 
13th line from the bottom should read: 
“(xii)(a) Training Provider: IT”. 
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On page 8453, in the 3rd column, the 
24th line from the bottom should read: 
“Asbestos Council (NAC) Training 
Dept.” 

On page 8482, in the third column, in 
the file line at the end of the document, 
“FR Doc. 89-4924” should read: “FR Doc. 
89-4294", 

BILLING CODE 1505-01-D 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPP-30000/34C;FRL-3528-2] 


Correction 


In notice document 89-4295 beginning 
on page 8116 in the issue of Friday, 
February 24, 1989, make the following 
corrections: 

On page 8123, in the third column, in 
the first full paragraph, the fifth line 
should read: “sensitive Cochran- 
Armitage trend test,”. 

On page 8128, in the third column, in 
the third full paragraph, the second line 
should read: “monitoring data whenever 
possible to”. 

On page 8131, in the first column, in 
the last paragraph, the sixth line should 
read: “long the gloves are worn during 
the”. 

On page 8132, in the second column, 
in the second paragraph, the eighth line 
should read: “nut crops, an exposure 
study for”. 

On page 8135, in the 1st column, in the 
1st full paragraph, the 11th line should 
read: “and captafol, have since been”. 


BILLING CODE 1505-01-D 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 22 and 259 
{FRL-3512-5] 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Interim final rule and request 
for Comments. 


SUMMARY: On November 1, 1988, the 


Medical Waste Tracking Act of 1988 
(MWTA) was signed into law. Among 
other things, this Act requires the U.S. 
Environmental Protection Agency (EPA) 
to establish a two-year demonstration 
program for tracking medical waste 
generated in States subject to the 
program, even if the wastes are 
ultimately taken out of the State for 
treatment or disposal. The regulations 
establishing this program must include a 
list of medical wastes to be tracked and 
minimum standards for segregation from 
other wastes, packaging, and labeling 
before transport to treatment and/or 
disposal facilities. Facilities that 
incinerate medical waste on-site are 
also subject to certain reporting 
requirements. The MWTA designates 
Connecticut, New Jersey, New York, and 
those States bordering the Great Lakes 
as being subject to the demonstration 
tracking program. Under certain 
conditions, however, these designated 
States may opt out of the program. In 
addition, any other State may petition 
the Agency to participate in the 


rogram. 

These regulations apply to medical 
waste generators in States that 
participate in the program. In addition, 
they apply to other handlers 
(transporters, transfer facilities, and 
treatment or disposal facilities) who 
manage regulated medical wastes that 
originated in a State that participates in 
the demonstration tracking program. 

The Act also requires EPA to submit a 
final report and two interim reports to 
Congress discussing the program’s 
overall success and the information 
obtained from the program to date. The 
results of the demonstration program 
will assist Congress in determining 
whether or not the provisions of the 
medical waste tracking program should 
be extended nationwide. 

Today's interim final rule specifies the 
procedures and criteria under which 
States may petition in or opt out of the 
demonstration program. It also lists the 
wastes identified by EPA as medical 
wastes for the purposes of the Medical 
Waste Tracking Act and sets forth the 


regulations and standards for 
implementing the demonstration 
tracking program under the Act. In 
addition, today’s rule requests public 
comment on the regulations presented 
here. 

DATES: The regulation is effective June 
22, 1989. 

Compliance— The effective date for 
the demonstration program is June 22, 
1989 through June 22, 1991. Transporters 
must notify EPA prior to collecting or 
transporting regulated medical waste 
generated in a Covered State during the 
demonstration program. Notification 
should be received by the Agency prior 
to the effective date of today's 
regulations. Notice for States petitioning 
in and opting out of the demonstration 
program must be submitted by April 24, 
1989. 

Commenis—Members of the public 
may submit comments on today’s rule 
until May 23, 1989. Comments must be 
submitted in triplicate to the Resource 
Conservation and Recovery Act (RCRA) 
Docket at the address below. 
ADDRESSES: The docket for this 
rulemaking (Docket No. F-89-MTPF- 
FFFFF) is located at the U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460. 
Public comments should be sent to this 
address and should include the above- 
referenced docket number. The docket is 
open from 9:30 a.m. to 3:30 p.m., Monday 
through Friday, except for Federal 
holidays. You may make an 
appointment to review docket materials 
by calling (202) 475-9327. You may copy 
a maximum of 100 pages of material from 
any one regulatory docket at no cost. 
Additional copies cost $0.15 per page. 

States’ notices to petition in or opt out 
of the program should be sent to the 
Administrator of EPA, 401 M Street SW., 
Washington, DC 20460, with a copy to 
the Chief, Waste Characterization 
Branch (OS-332), at the same address. 


FOR FURTHER INFORMATION CONTACT: 
The toll-free RCRA/Superfund Hotline 
at (800) 424-9346 or (202) 382-3000 in 
Washington, DC, or Michael Petruska, 
Office of Solid Waste, U.S. 
Environmental Protection Agency, 401 M 
Street SW., Room S-242 Washington, 
DC 20460. 
SUPPLEMENTARY INFORMATION: 
I. Authority 
Il. Background 
A. The Medical Waste Tracking Act of 1988 
B. Subtitle J of RCRA 
C. Previous Agency Action Concerning 
Infectious Waste 
D. Consultation and Public Comment 
1. Consultation with States and Other 
Parties 
2. Consultation with International Joint 
Commission 
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Ill. Future Agency Action 
A. Actions Under Other Agency Programs 
B. Reports to Congress 
C. Regulatory Assessment 
D. Educational Activities 
E. Program Evaluation 
IV. Overview of the Demonstration Program 
Tracking System 
A. Uniform Tracking Form 
B. How the Tracking System Operates 
1. Generator Responsibilities 
2. Transporter and Transfer Facility 
Responsibilities 
3. Treatment and Disposal Facility 
Responsibilities 
V. Analysis of the Rule—Part 259 Standard 
for the Tracking and Management of 
Medical Waste 
A. Subpart A— General 
1. Waste Generated in a Covered State 
2. Effective Dates and Duration of the 
Program 
B. Subpart B—Definitions 
1. Storage 
2. Treatment 
3. Generator 
C. Subpart C—Covered States 
1. Connecticut, New Jersey, and New York 
2. Great Lakes States 
3. Other States 
D. Subpart D—Regulated Medical Waste 
1. Definition of Solid Waste 
2. Definition of Medical Waste 
3. Definition of Regulated Medical Waste 
4. Determination to Exclude Certain Waste 


Types 

5. Unregulated Medical Wastes 

6. Mixtures 

7. Exclusions and Exemptions 

8. Relationship to Previous EPA Definition 

E. Subpart E—Pre-transport Requirements 

1. Segregation Requirements 

2. Packaging Requirements 

3. Storage Requirements 

4. Decontamination Standards for Reusable 
Containers 

5. Labeling Requirements 

6. Marking (Identification) Requirements 

F. Subpart F—Generator Requirements 

1. Applicability and General Requirements 

2. Requirement to Use Transporters who 
Have Notified EPA 

3. Acquisition and Use of the Tracking 
Form 

4. Use of Logs by Generators of Less Than 
50 Pounds Per Month 

5. Exports of Regulated Medical Waste 

6. Recordkeeping 

7. Exception Reporting 

8. Additional Reporting 

G. Subpart G—On-site Incinerator 
Requirements 

1. Recordkeeping 

2. Reporting 

H. Subpart H—Transporter Requirements 

1. Transporter Notification 

2. Vehicle Requirements 

3. Transporter Tracking Form Requirements 

4. Acceptance of Medical Waste 

5. Consolidation or Remanifesting of 
Regulated Medical Waste 

6. Transporter Recordkeeping and 
Reporting Requirements 

7. Delivery of Regulated Medical Waste 
Outside the United States 
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I. Subpart I—Treatment, Destruction, and 
Disposal Facilities 
1. Applicability 
2. Types of Treatment, Destruction, and 
Disposal Facilities 
3. Use of the Tracking Form 
4. Tracking Form Discrepancies 
5. Recordkeeping Requirements 
6. Treatment, Destruction, and Disposal of 
Medical Waste 
J. Subpart J—Rail Shipments of Regulated 
Medical Waste 
VI. Relationship to Other EPA Programs 
A. Other Subtitles of RCRA 
1. Subtitle C—Hazardous Waste 
Management 
2. Subtitle D—State or Regional Solid 
Waste Plans 
3. Subtitle G—Miscellaneous Provisions 
B. CERCLA 
C. Clean Air Act 
D. Water Pollution Control 
1. Clean Water Act 
2. Marine Plastic Pollution Research and 
Control Act of 1987 
3. Marine Protection, Research and 
Sanctuaries Act of 1972 
4. United States Public Vessel Medical 
Waste Anti-Dumping Act of 1988 
5. Shore Protection Act of 1988 
E. EPA Research Activities 
F. EPA's Office of International Activities 
VII. Relationship to other Federal Regulatory 
Programs 
A. aachea Regulatory Commission (NRC) 
1. Labeling 
2. Manifesting 
3. Pai i 
4. Limitation of Generator's Disposal 
Options 
B. United States Department of Agriculture 
SDA) 


1. Animals with Conmunicable Diseases 
2. Veterinary Biological Products 
C. Department of Labor (DOL)— 
Occupational Safety and Health 
Administration (OSHA) 
D. Department of Health and Human 
Services (DHHS) . 
1. Food and Drug Administration (FDA) 
2. Public Health Service (PHS) 
3. Health Care Financing Administration 
(HCFA) 
E. Department of Transportation (DOT) 
1. Hazardous Materials Shipments 
2. MARPOL 73/78 
Vill. Federal Facilities 
IX. Joint Federal and State Implementation 
A. Regulatory Authority 
B. Enforcement Authority 
.X. Regulatory Impacts 
A. Executive Order 12291—Regulatory 
Impact 
1. Cost Methodology 
2. Direct Compliance Costs 
3. Characterizing the Regulated Community 
4. Medical Waste Generation Rates 
5. Existing Management Practices 
6. Tracking System Requirements 
7. Generators of Less Than 50 Pounds 
8. Incinerator Reporting 
9. Packaging 
10. Existing and Proposed Medical Waste 
Regulations 
11. Results 
12. Sensitivity Analysis 


13. Benefits 

B. Regulato a eae Act 

C. Paperwork Reduction Act 
I. Authority 


These egies are issued under the 
authority of sections 2002, 11001, 11002, 
1103, 11004, 11005, 11010, and 11011 of 
the Solid Waste Disposal Act of 1970, as 
amended by the Medical Waste 
Tracking Act of 1988, 42 U.S.C. 6992 et 
seq. 


Il. Background 


A. The Medical Waste Tracking Act of 
1988 


The Medical Waste Tracking Act 
(MWTA) of 1988 was signed into law on 
November 1, 1988. This Act amends the 
Solid Waste Disposal Act, commonly 
referred to as the Resource 
Conservation and Recovery Act 
(RCRA), to require the Administrator of 
the Environmental Protection Agency 
(EPA) to promulgate regulations that 
establish a demonstration tracking 
system for medical waste. 

The MWTA was enacted as a 
response to public concern over the 
degradation of shoreline areas, 
particularly in Connecticut, New Jersey, 
and New York, from washups of sewage 
and other waste. The medical debris 
raising the most concern were wastes, 
such as needles, syringes, blood bags, 
bandages, and vials. See 134 Cong. Rec. 
S 10737 (August 3, 1988). There were 
also reports of other incidents of 
careless management of medical waste; 
for instance, by disposal into open 
dumpsters, creating additional concern 
for public safety. 134 Cong. Rec. H 9536 
(October 4, 1988). 

The result of the beach washups was 
the closure of beaches, economic losses 
in affected shore communities, and 
public concern over the health hazards 
associated with medical wastes and the 
general degradation of the shore 
environment. 134 Cong. Rec. S 19745 
(August 4, 1988) and 134 Cong. Rec. 

H 9536 (October 4, 1988). Improper 
management of medical waste raised 
concerns over the health risks posed by 
the infectious character of the waste, the 
physical hazard posed by the wastes, 
particularly needles and other sharps, 
and the aesthetic degradation of the 
vulnerable shoreline environment. 134 
Cong. Rec. S 10738 (August 3, 1988). 
Congress found the appearance of 
medical waste on the beaches to be 
repugnant, intolerable, and 
unacceptable. 134 Cong. Rec. S 10739-S 
10745 (August 4, 1988). 

The MWTA was enacted against this 
background of health and environmental 
concerns. The Act was intended to be a 
first step in addressing these problems. 
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134 Cong. Rec. S 15327 (October 7, 1988). 
The Act establishes a “cradle to grave” 
system to track medical waste 
generated in the regions most affected 
by medical waste mismanagement 
problems to its final destination. The 
Act thus is intended to address the 
medical waste mismanagement problem 
in several ways. First, the tracking 
system is designed to be implemented 
quickly so that, to the extent the 
program controls sources contributing to 
washups, washups of medical waste in 
the summer of 1989 will be avoided. /d. 
Second, the bill was designed to prevent 
careless management of the waste by 
establishing tracking and storage 
requirements and subjecting violators to 
administrative, civil, and criminal 
penalties. 134 Cong. Rec. S 15328 
(October 7, 1988). Third, the Act was 
intended to provide, through the 
tracking system, assurance that the 
medical waste generated in the affected 
States in fact reaches its intended 
destination, and a mechanism for 
tracing incidents of improper disposal to 
responsible parties. 134 Cong. Rec. 

H 9537 (October 4, 1988) and 134 Cong. 
Rec. S 10745 (August 3, 1988). As noted 
by the sponsor of the bill, the tracking 
system is intended to work as a “burglar 
alarm,” alerting EPA and State officials 
whenever waste has not reached its 
intended destination and leaving a 
paper trail that will lead to the violators. 
134 Cong. Rec. H 9536 (October 4, 1988). 
Finally, the legislation is intended to 
provide information to Congress on the 
effectiveness of the program and 
whether and how a broader program 
should be developed. 134 Cong. Rec. 

S 10743 (August 3, 1988). 

EPA has developed a regulatory 
program that should accomplish a 
number of objectives set forth in the 
Act. Under today’s regulations, 
increased quantities of medical waste 
will be packaged securely. This will 
reduce the chances of waste handlers 
and the public being exposed to medical 
waste. Although currently available 
data suggest that medical waste does 
not generally pose a significant potential 
for disease transmission, proper 
packaging will reduce physical hazards 
(i.e., needle sticks, etc.), and it will help 
ensure that any health risks are 
minimized. 

Second, due to the presence of labels, 
marking tags, and a uniform tracking 
form, medical waste will be more easily 
identified. This should serve as a 
deterrent to careless or otherwise 
improper waste management, and it will 
help identify parties who do not manage 
their waste properly. Better 
identification of medical waste is also 
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likely to lead to the waste being 

managed separately from, and with 

greater care than, general refuse. 

The principal intent of the Act was to 
prevent beach closings caused by the 
washup of medical waste. However, the 
available evidence suggests that the 
tracking program established today may 
have only a limited effect on reducing 
beach washups. 

According to the report of the New 
York Department of Environmental 
Conservation (NYDEC), Investigation: 
Sources of the Beach Washups of 1988, 
November, 1988 (on file for public 
review in the docket), the debris that 
washed up on New Jersey and New 
York beaches consisted of “floatables,” 
solid wastes such as household trash 
and garbage, wood and miscellaneous 
debris. NYDEC estimated that between 
1% and 10% of these floatables consisted 
of insulin-type syringes, blood vials, and 
other “medical-related waste”. The 
other “medical related waste” category 
encompasses several waste types not 
included within today's listing of 
regulated medical waste and hence not 
subject to regulation. 

NYDEC’s investigations of the 1988 
washups and comparison with earlier 
beach washups have led to the following 
conclusions: 

© With few exceptions, floatable 
debris cannot be traced to any specific 
source; 

© Most of these wastes are likely to 
come from: 

—The improper transport and handling 
of solid waste destined for disposal at 
the Fresh Kills landfill; 

—AiInadequate handling procedures, 
supervision, and maintenance at the 
marine transfer stations; 

—Combined sewer overflows; 

—Raw sewage discharges caused by 
occasional breakdowns at one or 
more of New York City’s sewage 
treatment plants; 

—Storm water outlets; 
© Other activities that were judged 

less:likely to contribute include: 

—Litter deposited by beach users; 

—Recreational boating; 

—Commercial shipping; 
¢ Floatabies that become stranded on 

sandbars are sometimes refloated by the 

tides and washed ashore; 

¢ Weather conditions contributed to 
me volume and persistence of washups; 
an 

© Illegal disposal appears to account 
for some of the wastes (i.e., the blood 
vials). 

The amount of medical waste washup 
was extremely small compared with 
both the total amount of garbage that 
washed ashore and the volume of such 
waste generated and disposed by New 


York City’s hospitals. Moreover, had 
these wastes emanated from a hospital, 
a larger variety of waste types would 
have been present. Specifically, more 
noninsulin type syringes, bloody 
bandages and dressings, bed sheets, and 
surgical gowns and gloves would have 
appeared. 

According to the NYDEC report, the 
extent and public health significance of 
medical waste washups were 
exaggerated by inaccurate news reports. 
For example, household trash was 
misidentified as medical waste, and 
what were erroneously reported to be 
discarded laboratory animals turned out 
to be common sewer rats that had 
drowned at sea. 

Evidence indicates that some of the 
regulated medical waste is being placed 
into the solid waste stream of New York 
City. Hospitals are sometimes lax in 
sorting their wastes; doctors, 
laboratories, nursing homes, and clinics 
sometimes mix medical-related waste 
with trash; and intentional dumping of 
regulated medical waste is done to 
avoid the expense of disposal. 
Outpatients such as diabetics and other 
intravenous users also dispose of their 
waste in municipal trash. 

In summary, today’s regulations may 
not significantly reduce the amount of 
medical waste deposited on beaches. 
Sources of medical waste not addressed 
by the regulations (e.g., household 
medical care and intravenous drug use) 
are known to contribute significantly to 
beach waste wash-ups. However, the 
regulations should ensure that medical 
wastes from institutions and commercial 
sources are being managed properly. 
Furthermore, one of the intentions of the 
MWTA is to provide information to 
Congress about the sources and possible 
solutions to the medical waste problem. 
During the two-year demonstration 
program, EPA will collect information 
on the scope of the medical waste 
problem, the usefulness of the tracking 
system in solving that problem, and the 
availability of other effective solutions. 

EPA will be assessing the effects of 
the program over the next two years. 
Generally we will look at factors such 
as: 

(1) The extent of compliance with the 
requirements. 

(2) The quantity and type of debris 
found on beaches in 1989 and 1990, and 
compare the results with those from last 
summer. 

EPA will try to assess what sources 
are contributing to medical waste found 
on beaches, and therefore, to what 
extent the demonstration program, even 
when fully implemented, can reduce 
washups. 
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Finally, EPA will examine the 
comments received on today’s rule. 
Many parts of the rule, such as the 
scope of the wastes that are covered 
and the packaging requirements, are 
based on EPA's best technical 
judgement. Comments may provide 
additional information and expert 
recommendations. Additional 
information may also be available from 
other sources, such as the study the 
Agency for Toxic Substances and 
Disease Registry (ATSDR) will be 
conducting under RCRA section 11009. 
This is discussed below. 


B. Subtitle J of RCRA 


The Medical Waste Tracking Act 
adds Subtitle J, discussed below, to 
RCRA. 

Section 11001 describes the scope of 
the demonstration program, which 
includes Connecticut, New Jersey, New 
York, and the States contiguous to the 
Great Lakes, which are Illinois, Indiana, 
Michigan, Minnesota, Ohio, 
Pennsylvania, and Wisconsin. Other 
States may petition the EPA 
Administrator for inclusion in the 
program. The States which have 
petitioned in, to date, include American 
Samoa. States in the program are 
referred to as “Covered States.” 

The States bordering the Great Lakes 
may opt out of the demonstration 
program by notifying EPA by April 24, 
1989. In addition, Connecticut, New 
Jersey, and New York may remove 
themselves from participation if the 
Governor of the State notifies the 
Administrator by April 24, 1989, and 
EPA determines that the State has 
implemented a medical waste tracking 
program no less stringent than that 
promulgated by EPA under Subtitle J. 
Section 11001(d) provides that the 
program will expire two (2) years after 
the effective date of the regulations. 
Finally, States that wish to petition in 
must do so by April 24, 1989, in order to 
be considered for inclusion in the 
demonstration program. 

Section 11002 of the Act designates 
the following general types or classes of 
medical wastes that must be tracked 
under the demonstration program: (1) 
Cultures and stocks of infectious agents 
and associated biologicals; (2) 
pathological waste; (3) human blood and 
blood products; (4) used sharps (e.g., 
syringes, needles and surgical blades); 
(5) contaminated animal carcasses; (6) 
surgery or autopsy waste; (7) laboratory 
wastes; (8) dialysis wastes; (9) 
discarded medical equipment; and (10) 
isolation wastes. Section 11002 requires 
EPA to promulgate regulations within 
six (6) months following enactment of 
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MWTA (May 1, 1989} that list all of the 
wastes that are subject to tracking. EPA 
cannot exclude any wastes in the first 
five waste types (1-5), but is authorized 
to exclude wastes in the second five 
waste types (6-10) if the Administrator 
determines that such wastes do not pose 
a substantial present or potential hazard 
to human health or the environment 
when improperly managed. Further, EPA 
may regulate other waste associated 
with medical care that the Agency 
determines poses a substantial threat to 
human health or the environment. As 
required by this section, EPA has 
developed the list in today’s rule, and 
refers to the wastes covered by the rule 
as “regulated medical wastes.” 

Section 11003 discusses the 
requirements of the tracking program, 
for which EPA must promulgate 
regulations by May 1, 1989. Section 
11003(a) specifies that the program must 
provide a system for tracking regulated 
medical wastes listed by EPA 
regulations under section 11002 {i.e., 
regulated medical waste), from a 
generator in a Covered State to the 
receiving, off-site incineration or 
disposal facility. (Under today’s rule, 
medical waste that is incinerated, or 
otherwise treated and destroyed, must 
be tracked only to the point of such 
treatment and destruction, provided 
certain conditions are met.) The tracking 
program must use a uniform form for 
tracking and include a system for 
providing generators with assurance 
that the disposal or treatment facility 
has received the waste. In addition, the 
tracking program must provide that: (1) 
Wastes are segregated at the point of 
generation, where practicable; (2) 
wastes are placed in containers that will 
protect waste handlers and the public 
from exposure; and (3) appropriate 
labels are placed on containers of the — 
waste. Section 11003(d) allows EPA to 
establish various regulations for 
different types of medical waste and for 
different types of generators. 

Under section 11003(b), EPA may 
exempt from the tracking program 
generators of less than 50 pounds of 
medical waste in a calendar month. 
Section 11003(c) requires that EPA 
establish recordkeeping and reporting 
requirements for generators that 
incinerate medical wastes on-site and 
that would, on this basis, be exempt 
from tracking waste. Reporting must 
include, at a minimum, the volume and 
types of medical wastes incinerated 
during the six (6) months after the 
effective date of the tracking 
regulations. 

Section 11004 requires that any person 
who generates, stores, treats, transports, 


disposes, or otherwise handles medical 
waste must furnish, upon the request of 
any duly designated EPA official or 
representative, any information relating 
to such medical waste. The authority 
provided under this section is not 
limited to demonstration States or 
facilities covered by Subtitle J regulation 
nor is it limited to the types of medical 
waste regulated for purposes of the 
tracking program. The provisions of 
Section 11004 govern any “medical 
waste” as defined in section 1004(40) of 
RCRA. The Act provides EPA this 
authority for access to information 
needed to support the development of 
any regulation or report required under 
Subtitle J, or to assist in the enforcement 
of any provision of this Subtitle. 

Section 11005 contains enforcement 
provisions for the MWTA. Section 
11005(a) specifies that, upon determining 
that a violation of Subtitle J has 
occurred, EPA may assess a civil 
penalty for any past or current violation 
and/or order of compliance, or 
commence a civil action in U.S. District 
Court. Penalties of up to $25,000 per day 
for each violation of a requirement or 
prohibition under the Act or for failure 
to comply after issuance of a 
compliance order may be assessed. An 
alleged violator may request a public 
hearing within 30 days after EPA's 
issuance of an order under this section. 

Under section 11005(b), criminal 
penalties of up to $50,000 per day of 
violation or two (2) years of 
imprisonment may be assessed for those 
who knowingly omit material 
information or give false information in 
documents required under this Subtitle, 
or for those who knowingly handle 
listed medical wastes and destroy, alter, 
or conceal required documents. Persons 
who knowingly violate the requirements 
or the regulations under Subtitle J can be 
fined up to $50,000 per day of violation 
or imprisoned for up to five (5) years. 
Repeat offenders under this Subtitle are 
subject to double the maximum 
penalties. 

Section 11005(c) specifies that any 
knowing violator who, at the time of the 
violations knowingly places another 
person in imminent danger of death or 
serious bodily injury by his or her 
violation, may be fined up to $250,000 or 
subject to imprisonment for 15 years, or 
both. Organizations may be fined up to 
$1,000,000 for knowingly endangering 
another person. 

Section 11005(e) states that civil 
penalties assessed under this Act shall 
be in accordance with the 
Administrator's RCRA civil penalty 
policy. 
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Section 11006 pertains to Federal 
activities and requires all Federal 
agencies in a demonstration State to 
comply with the provisions of this Act 
and with all Federal, State, interstate, 
and local medical waste requirements, 
both substantive and procedural, and 
including administrative orders and 
criminal, civil, and administrative 
penalties. Certain exemptions may be 
granted by the President if they are in 
the paramount interest of the United 
States. The President must report to 
Congress each January all exemptions 
granted during the previous year. 

Section 11007 concerns Subtitle J's 
relationship to State law. Subtitle J does 
not preempt State or local law, or 
otherwise affect State law, except that 
any State form for tracking medical 
waste from persons subject to regulation 
under Subtitle J must be identical to the 
one required by EPA in today’s 
regulation. However, the State may 
require submission of additional 
information. 

Section 11008 requires EPA to submit 
to Congress two interim reports and a 
final report on medical waste and the 
demonstration tracking program. The 
final report is due within three (3) 
months following expiration of the 
demonstration program, and must 
include the following information: 

¢ An analysis of medical waste 
generators in the U.S., the types and 
amounts of medical waste generated, 
and the methods currently used to 
manage medical waste; 

¢ Evaluation of the threat posed by 
medical waste or its incineration to 
human health and the environment; 

¢ Estimates of the costs associated 
with the improper management of 
medical waste; 

¢ Estimates of the costs associated 
with the tracking and management 
requirements under the demonstration 
program; 

e An evaluation of the success of the 
demonstration program, resulting 
changes in medical waste incineration 
and storage practices, and alternative 
tracking 

e An examination of available and 
potentially available methods for 
managing and treating medical waste, 
including factors influencing the 
effectiveness of treatment methods; 

e An analysis of the existing State 
and local controls on the management of 
medical waste and the appropriateness 
of using any existing State requirements 
or RCRA Subtitle C (hazardous waste) 
controls nationwide for medical waste; 

¢ An evaluation of the 
appropriateness of the Act's provision 
for penalties for insuring compliance, 
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including a review of the penalty levels 
ion : 

© An evaluation of the effect of 
excluding households and small 
quantity generators from medical waste 
regulation and potential guidelines for 
these parties; and 

¢ An examination of available and 
potentially available methods for the 
reuse or reduction in volume of medical 
waste generated. 

The two interim reports submitted to 
Congress must detail any information 
available in these areas at the time of 
submission. These interim reports are 
due on August 1, 1989, and June 22, 1990, 
respectively. Because of the 
Congressional and public interest in the 
medical waste problem, the final Report 
to Congress will contain a 
comprehensive evaluation of the 
demonstration program. In the first 
interim report EPA will describe in 
detail the evaluation methodology to be 
used. The second interim report will 
provide preliminary results of this 
program evaluation. 

Section 11009 requires the Agency for 
Toxic Substances and Disease Registry 
(ATSDR) to report to Congress, by 
November 1, 1990, the potential for 
infection or injury to workers and the 
public from handling medical waste, 
estimates concerning the number and 
seriousness of cases of infection or 
injury resulting from handling sharps or 
from other medical waste management 
activities, and estimates concerning the 
number of cases of diseases traceable to 
medical wastes (particularly the Human 
Immunodeficiency Virus (HIV) and 
Hepatitis-B). EPA is coordinating its 
activities with ATSDR in the health 
assessment area. 

Section 11010 identifies general 
provisions for the Subtitle including a 
requirement that EPA consult with the 
affected States (i.e., the 10 States named 
in the Act) on the regulations and with 
the International Joint Commission with 
respect to medical waste originating in 
Canada. In addition, this section 
exempts EPA from otherwise applicable 
requirements for public comment under 
the Administrative Procedure Act (APA) 
and for paperwork burden analysis 
under the Paperwork Reduction Act 
(PRA) concerning the listing and 
tracking regulations. 

Section 11011 establishes the effective 
date for regulations under Subtitle J. The 
regulations must become effective 90 
days after promulgation, unless EPA 
finds that 90 days is unnecessary for 
compliance. 

Section Ul of the MWTA amended 
RCRA, adding a new definition of 
“medical waste” to Section 1004 of 


RCRA related to the new program 
established by the MWTA. 


C. Previous Agency Action Concerning 
Infectious Waste 


On December 18, 1978, the Agency 
proposed comprehensive regulations 
under the Solid Waste Disposal Act, as 
amended by RCRA, for hazardous waste 
management. In this proposal, EPA 
proposed to classify certain infectious 
wastes as hazardous waste (43 FR 
58946). (Wastes listed or designated by 
EPA as “hazardous” under Section 3001 
of RCRA are subject to stringent 
“cradle-to-grave” regulations under 
Subtitle C of RCRA, which include, 
among other provisions, tracking of such 
wastes via a national uniform manifest, 
restrictions on land disposal, and 
permits for all treatment, storage, and 
disposal facilities.) The wastes proposed 
for listing in 1978 included infectious 
materials generated by certain 
departments in health care facilities and 
veterinary hospitals, laboratories 
handling infectious agents, and sewage 
treatment facilities. These wastes would 
have been exempt if they were sterilized 
or incinerated in accordance with 
specified methods. 

EPA proposed to list these wastes as 
hazardous because the Agency believed 
at the time that if they were improperly 
managed, they could pose a substantial 
hazard to human health and the 
environment. Thus, such wastes would 
meet the RCRA Section 1004 definition 
of “hazardous waste.” A number of 
comments received in response to the 
proposed regulation claimed, however, 
that there was no evidence that 
infectious wastes pose serious hazards 
to human health or the environment. As 
a result of these comments and EPA's 
reconsideration of the hazards posed by 
these wastes, EPA did not list infectious 
waste as a hazardous waste in the final 
rule (45 FR 33087; May 19, 1980). EPA 
explained that it was not listing 
infectious waste at this time because 
“* * * the Agency has not been able to 
complete the work necessary to identify 
the treatment methods it would allow to 
be used to exempt these wastes from 
regulation”. Jd. Instead, the Agency 
initiated several data collection 
activities to assess the problems posed 
by infectious waste management and 
disposal. EPA used the resulting 
information to develop a guidance 
document which was distributed to the 
public in draft form in 1982 outlining a 
practical approach for infectious waste 
management (47 FR 43162, September 
30, 1982). The Agency then solicited 
comments on the draft guidance 
document, specifically seeking advice 
from professionals in the health care 
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industry. The text was revised based on 
these comments and published in 1986 
as a final guidance document, entitled 
EPA Guide for Infectious Waste 
Management. 

In addition to publishing the guidance 
document, the Agency has taken an 
active role in training health care 
professionals in the responsible 
management of infectious medical 
waste. Agency staff have participated as 
faculty or professional experts at 
symposia sponsored by the American 
Hospital Association and the American 
Society for Hospital Engineering. 

However, in 1987, several isolated 
incidents of improper management and 
disposal of infectious wastes led to 
increased public concern about the 
potential threat of these wastes to 
human health and the environment. In 
response, the Agency convened a panel 
of experts in November 1987 to discuss 
the definition, proper management of, 
and risks posed by infectious wastes. 

On June 2, 1988, the Agency published 
a notice in the Federal Register (53 FR 
20140), announcing the availability of 
various documents and requesting 
public comments on five issues affecting 
infectious waste management: the 
definition of infectious waste; the nature 
of infectious waste (risks and problems; 
the extent of mismanagement; 
pretreatment and packaging, and 
disposal requirements); the role of EPA 
in infectious waste management; 
tracking of infectious waste; and 
exemptions from medical waste 
management controls. Although the 
passage of MWTA superceded many 
aspects of the June 2 notice, EPA 
considered relevant comments received 
on the June 2 notice in developing 
today’s rule. 


D. Consultation and Public Comment 


Because publication of a proposal for 
today’s rule was not possible given 
Congressional requirement that this 
program be expeditiously implemented, 
the Agency has made special efforts to 
coordinate the development and 
implementation of today’s rule with 
interested parties. The Act specifically 
requires EPA to consult with the 
affected States, and allows for 
consultation with other interested 
parties at EPA’s discretion, in 
promulgating today’s rule. Also, EPA 
was directed to consult with the 
International Joint Commission (IJC) to 
determine how to monitor the disposal 
of medical waste emanating from 
Canada. 
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1. Consultation with States and Other 
Parties 


EPA began the consultation process 
by contacting virtually every State to 
obtain information on medical waste 
regulatory programs. EPA then 
concentrated on the ten States named in 
the Act, and developed a detailed 
summary of these States’ medical waste 
regulations, both existing and proposed. 
(See the report entitled, “State Medical 
Waste Regulatory Summary Report for 
Medical Waste Tracking Act States” 
available in the docket.) EPA considered 
these regulations in developing the 
program promulgated today. 

EPA sponsored two meetings with the 
affected States to obtain input on the 
interim final rule. EPA sponsored a 
meeting in New York City on December 
14, 1988, with the States of Connecticut, 
New Jersey, and New York to solicit 
their input in drafting the regulation. 
Then, on December 19 and 20, EPA, in 
conjunction with the National 
Governors’ Association (NGA), 
sponsored a two-day workshop in which 
representatives from the 10 affected 
States, plus the States of Alabama, 
Delaware, Florida, Massachusetts, 
North Carolina, and South Carolina, and 
from the Great Lakes Commission 
discussed regulatory and 
implementation issues associated with 
today’s Part 259 regulations. (See EPA/ 
State Meeting to Consider Medical 
Waste Tracking Regulation Issues, 
available in the docket.) 

The Agency also sponsored a meeting 
on medical waste on November 14-16, 
1988, in Annapolis, Maryland. Over 50 
individuals representing trade and 
professional associations, government 
agencies, several States, and other 
organizations attended the meeting. 
Comments and suggestions were 
solicited from the participants 
concerning three major topic areas 
relevant to the Medical Waste Tracking 
Act of 1988: medical waste definitions; 
segregation, packaging, labeling, and 
tracking requirements; and information 
needs to develop the Reports to 
Congress. The Agency compiled the 
comments and suggestions from the 
meeting. (See “Proceedings of the 
Meeting on Medical Waste” available in 
the docket for this rule.) All of these 
meetings provided information upon 
which this rule is based. 

In addition to these activities, the 
Agency met individually with 
appropriate staff of several Federal 
agencies including the Department of 
Defense (DOD), the Veterans 
Administration (VA), the National 
Institutes of Health (NIH), the Centers 
for Disease Control (CDC), and the 


Department of Transportation (DOT) to 
obtain.information on medical waste 
management practices. 


2. Consultation with International Joint 
Commission 


In compliance with the requirements 
of the Medical Waste Tracking Act, EPA 
has initiated discussions with the 
International Joint Commission 
regarding the development of the 
Agency's medical waste tracking 
program. EPA also is working with the 
Canadian Government on the tracking 
of these wastes. 


Ill. Future Agency Action 


A. Actions Under Other Agency 
Programs 


EPA’s efforts on this rule represent 
only one phase of a multiphase program 
to investigate and address the medical 
waste problem. Other aspects of this 
program are described in Section VI. 

Another continuing effort with 
particular bearing on this rule is a study 
of medical waste generation, treatment, 
transportation, and disposal in the 
States of New Jersey and New York, 
which have been particularly affected 
by medical waste mismanagement. 
Through a combination of site visits and 
surveys, EPA is developing a baseline of 
information that will be used later in 
evaluating the effectiveness of the 
demonstration program. 


B. Reports to Congress 


In response to section 11008 of RCRA 
Subtitle J, and as discussed in section 
ILB. of this Preamble, EPA will develop 
three reports—two interim and one 
final—describing the extent of the 
medical waste management problem. 
These reports will provide Congress 
with an account of medical waste 
generation, management, potential for 
causing adverse health or environmental 
effects, costs, and the results of the 
demonstration program. This 
information is intended to aid Congress 
in determining the most appropriate 
course of future action in this area. The 
interim reports are to be based on the 
best information available to the 
Agency at the time of submission. The 
final report will provide a thorough 
evaluation of the identified subjects. 


C. Regulatory Assessment 


Following the evaluation of the 
demonstration program and the 
completion of research for the reports to 
Congress, the Agency also will reassess 
the need for regulation of medical waste 
on a national scale and identify 
alternatives to national regulations. 
Currently, EPA is considering 
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developing guidance for State legislative 
and regulatory programs for medical 
waste as an alternative to national 
regulations. These programs could be 
adopted in whole or in part by 
individual States, depending on the 
needs and resources of the States. These 
issues will be addressed in the context 
of the EPA reports to Congress. 


D. Educational Activities 


EPA has undertaken efforts that will 
enable the Agency and affected States 
to communicate the new requirements 
promulgated today to the regulated 
communities within those States. EPA 
plans to sustain its educational efforts in 
these States throughout the duration of 
the demonstration program. As part of 
this endeavor, the Agency continues to 
recommend its 1986 EPA Guide for 
Infectious Waste Management both to 
health care facilities outside the scope 
of the demonstration program, and as 2 
supplement to today’s regulations for 
health care facilities in the Covered 
States. 

Informational materials may be 
obtained by contacting the implementing 
State agency, or by calling the EPA 
RCRA Hotline at (800) 424-9346 or (202) 
382-3000. The EPA Guide for Infectious 
Waste Management is available for 
purchase only from the National 
Technical Information Service 
(telephone (703) 487-4650) as publication 
PB-86-199130. 


E. Program Evaluation 


Congress directed EPA to establish 
this system as a demonstration project 
to determine whether such an approach 
would be an effective means of reducing 
beach closings due to medical waste 
wash-ups. A critical element of the 
program consists of the evaluation 
necessary to determine if the approach 
mandated by the MWTA achieves the 
policy goals identified by Congress. In 
consultation with ATSDR, EPA will 
establish a baseline of existing disposal 
practices; the incidences and causes of 
past beach closings; and the incidences 
of recreational and occupational injuries 
caused by medical waste. Using this 
baseline, EPA will evaluate the program 
under the following criteria: 

© The effect on treatment and 
disposal practices, including the volume 
of elicit disposal; 

¢ The effect on the number of beach 
closings; 

¢ Changes in aggregate health and 
environmental effects; 

¢ Changes in risks faced by health 
care providers, patients, and medical 
waste handlers; 





© The effect on the cost of medical 
waste disposal; and 

© Covered States effectiveness in 
utilizing tracking system data to 
discover improper medical waste 
disposal. 

EPA requests comments on these 
criteria. 
IV. Overview of the Demonstration 
Program Tracking System 

As indicated above, the principal 

ional concern with medical 
waste was the lack of any tracking 
mechanism. Thus the MWTA requires 
EPA to institute a tracking program that 
would provide assurance that medical 
— reach their proper destinations 
or 

EPA, for the purpose of these 
regulations, is using the term destination 
facility to signify the facility to which 
the medical waste is for 
proper disposal. Section 259.10(b) of 
today’s rule defines a destination 
facility as a disposal facility including 
facilities that both treat and destroy 
medical waste (e.g., off-site incinerators) 
which complete the medical waste 
tracking form by signing the form and 
sending a copy to the party that initiated 
it, thus closing the chain-of-custody 
requirements. 

The framework Congress established 
does not provide for regulation of 
household-generated medical waste, but 
otherwise grants EPA authority to 
regulate medical waste generated in the 
Covered States, even when this waste is 
transported into non-Covered States. 
Therefore, the regulations apply to 
generators in Covered States, and to 
transporters and owners and operators 
of transfer, treatment, and disposal 
facilities who accept or handle regulated 
medical waste generated in one of the 
Covered States. 

The tracking system promulgated in 
today’s rule will ide assurances that 


waste reaches the proper treatment or 
disposal facility. A tracking form must 
accompany the waste from generation to 
disposal or to treatment and destruction, 
thus leaving a paper trail which may 
identify sources of mismanagement. 
Exception and discrepancy reporting 
requirements are specified so that 
appropriate State and Federal officials 
are notified if regulated medical wastes 
do not reach their designated 
destination. 


Generators, transporters, treaters, and 
disposers are also required to keep 
certain records that will aid in 
determining whether mismanagement of 
regulated medical waste has occurred. 
Additionally, today’s rule establishes 
segregation and packaging standards to 
limit the possibility of exposure of waste 
handlers and the general public to 
regulated medical waste. This rule also 
requires that transporters submit 
periodic reports that EPA will use to 
identify the generators of regulated 
medical waste, types and amounts of 
medical waste generated, current 
methods of medical waste management, 
and to obtain information on the number 
and identity of generators of less than 50 
pounds per month of regulated medical 
waste. The Agency has determined that 
requiring transporters to submit such 
reports is the most effective means of 
obtaining this information during a short 
demonstration program because of their 
central position within the medical 
waste management system, the fewer 
numbers of transporters relative to 
generators under this rule, and because 
transporters are more likely to already 
maintain such types of information. 

The Agency has accelerated this 
rulemaking to ensure that the rule, 
consistent with Congressional intent, is 
in place by this summer's beach season. 
The rule is issued in interim final form 
without prior notice and comment, as 
specifically authorized by Congress, 
because there is insufficient time 
available to propose the regulation, 
accept comments, and promulgate it so 
that it becomes effective prior to the 
summer of 1989. In addition, EPA did not 
shorten the 90 day period between 
promulgation and the effective date of 
the program (as provided in section 
11011) because EPA believes that the 
regulated community will generally need 
the full 90-day period in order to come 
into compliance with today’s rule. For 
the same reasons, the Agency is 
extending the applicability of the 
consolidated rules of practice to 
administrative hearings for violations of 
the Act and regulations. 

The remainder of this section 
generally outlines the responsibilities of 
each person (i.e., the generator, 
transporter, and treatment or disposal 
facility) in the management of regulated 
medical waste. As discussed in Section I 
of the Preamble, the general structure 
for the system is explained in section 
11003 of the Medical Waste Tracking 
Act of 1988. The Act establishes three 
performance standards for the tracking 
system. The program must: 

(1) Provide for tracking of the 
transportation of the waste from the 
generator to the disposal facility with 
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the exception of wastes that are 
incinerated (which need not be tracked 
after incineration); 

(2) Include a system for assuring the 
generator of the waste that the waste is 
received by the disposal facility; and 

(3) Use a uniform form for tracking in 
each of the Covered States. 

Given this mandate, EPA looked to 
two primary sources for developing a 
Federal medical waste tracking 
program. First, the Agency examined the 
existing Uniform Hazardous Waste 
Manifest (UHWM)} system under RCRA 
Subtitle C. In the UHWM system, a 
“manifest” functions as a shipping 
document that accompanies the waste 
from its point of generation to its 
ultimate destination. The manifest 
provides a record for waste handlers 
(generators, transporters, and treatment 
and disposal facilities), documenting 
when the waste changes hands and if it 
has ultimately been delivered to a 
disposal facility. 

Second, the legislative history 
indicates Congressional intent that EPA 
consider New Jersey and New York 
tracking regulations as a model for the 
Federal program. Therefore, EPA also 
reviewed the emergency medical waste 
tracking programs currently being 
implemented in New Jersey and New 
York. Both States have instituted 
medical waste tracking programs similar 
to the UHWM. 

Based on its analysis of these 
systems, the Agency concluded that a 
system utilizing a tracking form would 
provide the most feasible means for 
monitoring the movement of medical. 
waste from its point of generation to 
ultimate treatment and destruction or 
disposal and that, given the relatively 
short time frame available, the system 
should be based in large part on the 
UHWM. Additionally, a tracking form 
system would be largely self- 
implementing; under this system, the 
generator would bear the responsibility 
for reporting any waste he ships off-site 
that does not actually arrive at the 
destination treatment and destruction 
facility or the disposal facility. The 
paper trail established through the use 
of a multiple-copy tracking form would 
confirm the physical delivery of the 
waste to transporters and designated 
disposers, thereby providing checks on 
the activities of all parties involved. 
Furthermore, reporting requirements 
associated with manifesting, such as 
exception and discrepancy reports, have 
been incorporated into the tracking 
system to alert the Agency to any 
anomalies that develop. Finally, the 
Agency incorporated many of the 
elements of the New Jersey and New 
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York programs into the Federal medical 
waste tracking program. In particular, 
the Agency felt that the emergency 
manifest format used by New Jersey and 
New York could be adapted readily to 
achieve the objectives of the Federal 
program; therefore, the New Jersey and 
New York form have been a basis for 
the tracking form promulgated today. 

In summary, the Agency determined 
that the medical waste tracking system 
outlined in today's regulation should 
establish a system separate and distinct 
from the hazardous waste program, yet 
should incorporate several essential 
elements of the UHWM system as well 
as significant portions of the New Jersey 
and New York State programs. This 
combination best meets the objectives 
of the Medical Waste Tracking Act. The 
essential elements of the system are 
discussed next. 


A. Uniform Tracking Form 


Section 11003 of the Medical Waste 
Tracking Act requires the Agency to 
develop a uniform form for tracking to 
be used in each of the Covered States. 
The use of such a form will facilitate 
inspection and enforcement activities , 
and the adoption of standard operating 
procedures for waste handlers. Section 
11007 stipulates that States or localities 
that require a tracking form for waste 
subject to the Federal program must use 
a form identical to EPA’s. States, 
however, may require additional 
information to be provided on a 
separate attachment. Although the 
Agency initially considered adopting the 
Uniform Hazardous Waste Manifest 
tracking form as the standard form, the 
Agency has determined that a unique 
tracking form would be more useful for 
the medical waste tracking program. 
Several factors contributed to this 
decision: 

(1) The legislative history indicates 
that the Agency, to the extent possible, 
should avoid disrupting either New 
Jersey’s or New York’s emergency 
medical waste tracking programs. These 
programs do not utilize the UHWM 
tracking form. While the Agency 
recognizes that the form promulgated in 
today’s rule also varies slightly from the 
State forms, EPA engaged in extensive 
consultations with the two States and, 
ultimately, the States and EPA agreed 
that the form issued today is appropriate 
for the Federal program; 

(2) The health care industry generally 
believes that the information 
requirements (e.g., DOT shipping 
description) of the existing hazardous 
waste manifest are not appropriate; 

(3) Most generators of regulated 
medical waste subject to the medical 
waste tracking form requirements do not 


have an EPA Hazardous Waste 
identification (ID) number, which is 
required for the UHWM, and it would be 
very difficult to establish an ID system 
for the estimated 150,000 medical waste 
generators subject to this rule; 

(4) Because of the special information 
needs for medical waste tracking, the 
Agency would need to develop a new 
set of instructions for completing the 
UHWM when it is utilized for tracking 
regulated medical waste. A new set of 
instructions for completing this manifest 
for regulated medical waste is likely to 
create confusion for those persons 
transporting and disposing of RCRA 
hazardous wastes. The potential for 
confusion may also be exacerbated by 
the short duration and limited scope 
{i.e., waste generated in Covered States 
only) of this program; 

(5) In most States and under RCRA, 
medical waste need not be disposed of 
in RCRA Subtitle C facilities. However, 
because transporters and disposal 
facility owners and operators have been 
trained that waste shipments 
accompanied by a UHWM may be 
disposed of only in a RCRA Subtitle C 
facility, use of the UHWM may create 
confusion over where medical waste 
may be disposed or treated. As a result, 
disposal or treatment facilities might 
reject medical waste accompanied by 
the Subtitle C manifest. At the same 
time, because waste accompanied by 
the UHWM would no longer be 
restricted to Subtitle C facilities, some 
hazardous waste may be diverted to 
general solid waste facilities. 

Ultimately, the medical waste tracking 
system must provide the necessary 
paper trail to meet the objectives of the 
demonstration tracking program while, 
at the same time, being easy to 
implement by the regulated community. 
The Agency requests comments as to 
whether another tracking system or 
tracking form is more appropriate than 
the distinct Medical Waste Tracking 
Form that has been developed for the 
Federal demonstration program. For 
example, the Agency requests comments 
on whether advance notice of tracking 
should be required of generators so that 
a treatment or disposal facility would be 
notified to expect delivery of regulated 
medical waste in advance of the waste’s 
arrival. 


B. How the Tracking System Operates 


Under the medical waste tracking 
system, the tracking form serves as a 
shipping document and as a record that 
will verify the movement and 
disposition of regulated medical waste 
following its generation. Each party (i.e., 
generator, transporter, and treatment 
and disposal facility) who handles 
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regulated medical waste has 
responsibilities to make certain that the 
waste is properly managed. The 
following paragraphs identify the 
general responsibilities of each party. 


1. Generator Responsibilities 


a. Generators of 50 pounds or more 
per month. Today’s rule requires 
generators in the Covered States who 
generate 50 pounds or more of regulated 
medical waste in a calendar month to 
complete a tracking form for each 
shipment of regulated medical waste 
intended for off-site treatment or 
disposal. 

The tracking form must be prepared 
by the generator when regulated 
medical waste is transported or offered 
for transport off-site (i.e., when the 
generator turns waste over to a 
transporter for delivery to an off-site 
treatment and destruction or disposal 
facility). The generator must obtain a 
copy of the medical waste tracking form 
(see the acquisition of manifest 
discussion in the section-by-section 
analysis that follows), complete the form 
according to the instructions provided in 
Appendix I to Part 259, and sign and 
date the tracking form certification by 
hand. The generator also must make 
certain that the regulated medical waste 
is properly segregated, packaged, 
labeled, and marked. Before releasing 
custody of the waste to the transporter, 
he must obtain the signature of the 
transporter and the date of acceptance 
on all copies of the tracking form. The 
generator must retain a copy of the 
tracking form for his records and give 
the remaining copies of the tracking 
form to the initial transporter. The 
generator also should receive a copy of 
the form back from the disposal facility 
within 35 days. The generator must file 
an exception report with the Regional 
Administrator and the State if he does 
not receive the copy within 45 days from 
the initial date of acceptance by the 
transporter. 

b. Generators of less than 50 pounds 
per month. In many cases, very small 
volumes of medical waste have been 
responsible for extensive public 
concern. Due to the potential adverse 
effects that could be caused by 
mismanagement, the Agency decided 
not to exempt generators of small 
amounts of regulated medical waste 
from all aspects of the program. 
However, as provided by the statute, 
today’s rule exempts generators of less 
than 50 pounds of regulated medical 
waste per calendar month from 
preparing a tracking form, unless they 
ship an individual shipment of 50 
pounds or more. Such generators, 
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however, still are required to maintain 
logs recording each of their shipments of 
less than 50 pounds. In addition, EPA 
has determined that proper packaging of 
regulated medical waste is necessary to 
ensure proper containment of the waste 
and to protect waste handlers and the 
public from exposure to these materials. 
Labeling and marking are directly 
related to the tracking requirements 
because the transporters are initiating 
forms for these wastes, and other waste 
handlers must be able to identify the 
contents as regulated medical waste. 
The Agency, therefore, has not 
exempted these generators from the 
requirements to properly package, label, 
mark and transport their waste in 
accordance with today’s regulations. 


2. Transporter and Transfer Facility 
Responsibilities 


a. General. Transporters, including 
transporters who operate transfer 
facilities, must be authorized through a 
notification process to transport and/or 
operate in a Covered State. (The 
notification procedures are explained in 
Subsection V.) After submitting 
notification, the transporter may accept 
regulated medical waste for transport. 
Before accepting any shipment of 
regulated medical waste, however, the 
transporter must verify that all the 
information required on the tracking 
form is complete and that the regulated 
medical waste is properly packaged, 
labeled, and marked. The transporter 
then must sign and date the medical 
waste tracking form certifying his 
acceptance of the shipment from the 
generator, and return a copy of the form 
to the generator. 

The transporter then must carry the 
tracking document and the associated 
medical waste to the destination facility 
or to the next transporter of the waste. If 
delivery to the next transporter or 
destination facility is not possible, the 
transporter must contact the generator 
for further instructions, note such 
instructions in the space provided on the 
form for additional information, and 
carry out those instructions consistent 
with applicable law. Until the signature 
of the destination facility or subsequent 
transporter is obtained, the waste is 
considered to be in the custody of the 
eee who last signed the tracking 

orm. 

b. Consolidation or remanifesting of 
regulated medical waste. Under today's 
rule, certain transporters and owners or 
operators of transfer facilities must 
initiate tracking forms. A transporter 
who receives one or more individual 
shipments from generators of less than 
50 pounds per month of regulated 
medical waste that are not accompanied 


by a tracking form must initiate the 
form. The transporter is also required to 
consolidate all such shipments onto a 
single tracking form. As noted in the 
section-by-section analysis, transporters 
and owners or operators of transfer 
facilities will be required to attach a 
separate sheet of paper or log to the 
tracking form that identifies each 
generator and the amount of 
corresponding waste that has been 
consolidated onto the tracking form. 

The Agency also is allowing 
transporters and owners or operators of 
transfer facilities to consolidate or 
remanifest individual shipments of 
regulated medical waste weighing less 
than 220 pounds onto a single tracking 
form. The Agency believes that the 
tracking program would become 
unimplementable if treatment and 
disposal facility operators were required 
to sign and account for a tracking form 
for each and every generator, including 
generators of less than 50 pounds, of 
regulated medical waste (e.g., a single 
truck could contain as many as 500 
individual shipments of regulated 
medical waste, each weighing 100 
pounds or less). However, to facilitate 
recordkeeping by transporters, EPA 
recommends that shipments between 50 
and 220 pounds accompanied by a 
tracking form not be consolidated with 
shipments of less than 50 pounds from 
generators exempt from use of the 
tracking form. To simplify recordkeeping 
procedures, EPA believes that shipments 
between 50 and 220 pounds should be 
consolidated onto a single tracking form 
while shipments of less than 50 pounds 
from generators exempt from use of the 
tracking form should be consolidated 
onto a second, separate tracking form. 

Today's rule also requires that 
transporters (including owners or 
operators of transfer facilities) maintain 
copies of all tracking forms for a period 
of three (3) years. Transporters must 
submit periodic reports to the State and 
to EPA summarizing waste quantity 
information {generation and 
destination). 


3. Treatment and Disposal Facility 
Responsibilities 

a. General. When regulated medical 
waste is delivered to the destination 
facility, the owner or operator of the 
facility must sign and date the tracking 
form to certify that the regulated 
medical waste was received. The owner 
or operator also must note discrepancies 
such as differences in the quantity or 
type of waste identified on the tracking 
form and the quantity or type of waste 
actually received at the facility. When 
such discrepancies cannot be resolved 
with the generator and transporters, the 
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owner or operator must notify 
appropriate State and EPA officials. 
After acceptance, the owner or 
operator must send a copy of the signed 
tracking form to the generator within 15 
days of delivery. This represents the 
final segment of the tracking loop. It 
signifies to the generator that his waste 
has been received by the destination 
facility. 
b. Treatment or destruction facilities 
initiating tracking forms. An owner or 
operator of a treatment facility must 
initiate a tracking form when the waste 
has been treated, but has not been 
destroyed through such processes as 
grinding or shredding. Similarly when 
waste has been either shredded or 
ground but not treated the facility must 
initiate a tracking form. The waste thus 
still requires transport to a final disposal 
site. Specific instructions for dealing 
with this situation are included next in 
the detailed section-by-section analysis. 


V. Analysis of the Rule—Part 259 
Standard for the Tracking and 
Management of Medical Waste 


The previous section explained the 
general operation of the demonstration 
tracking program, as well as the basic 
responsibilities of each individuai 
involved in the generation, transport, 
and treatment and disposal of regulated 
medical waste. The paragraphs that 
follow provide a detailed section-by- 
section analysis of the rule, discussing 
the rationale behind the requirements, 
and providing guidance for interpreting 
various sections of the rule. Those 
sections of the rule that are self- 
explanatory are not addressed in the 
Preamble. 


A. Subpart A—General 


Subpart A of today’s rule provides 
general information on the new Part 259. 
This section of the Preamble deals with 
three issues concerning the program's 
scope and applicability: the limitation of 
the program to medical waste generated 
within the Covered States; effective 
dates and duration of the program; and 
notification to EPA by the State when 
taking enforcement actions. 


1. Waste Generated in a Covered State 
(Section 259.10) 


Section V.C. of this Preamble 
discusses how States may petition in or 
opt out of the demonstration program. 
States that are in the program are 
referred to as “‘Covered States” (see 
RCRA section 11001). Other States are 
referred to as “non-Covered States.” 
RCRA section 11003(a) requires EPA to 
establish a demonstration tracking 
program for listed medical wastes 
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generated in a Covered State. The 
tracking program applies to such waste, 
generated in a Covered State, from its 
point of generation to its final 
destination even if that destination is in 
a non-Covered State; however, these 
requirements do not apply to wastes 
shipped from a non-Covered State to a 
Covered State, as discussed below. 
(Shipments into a foreign country are 
discussed in Section V.H. of this 
Preamble.) 

The Medical Waste Tracking Act of 
1988 (MWTA) provides authority to 
establish a demonstration tracking 
program based on the type of waste 
being managed and the fact that the 
waste has been generated in a Covered 
State. In light of the common practice of 
interstate transport and disposal of 
medical waste, Congress provided this 
authority in order to ensure that such 
wastes can be tracked to their point of 
disposal or point of treatment and 
destruction (e.g., incineration), 
regardless of whether that destination is 
within a Covered State. No limitation on 
this authority exists specifying that the 
waste must be generated and disposed 
of in a Covered State. In fact, Congress 
amended the original Senate medical 
waste tracking bill that did limit the 
program to waste generated and 
disposed of in a Covered State. Thus, 
the statutory basis for the scope of the 
demonstration program is tied to the 
waste at issue and is based on such 
waste meeting two conditions: (1) The 
waste must be listed by EPA under 
section 11002, and (2) such waste must 
be generated in a Covered State. Where 
these two conditions are satisfied, all 
persons or facilities handling such waste 
are subject to the demonstration 
program requirements. This includes 
transporters or facilities located in non- 
Covered States if they receive regulated 
medical waste generated in Covered 
States. 

Accordingly, while the generator 
requirements for the tracking program 
are limited to persons located in 
Covered States, requirements for 
transporters and for owners or operators 
of treatment or disposal facilities apply 
to any person handling medical waste 
from a generator in those Covered 
States, even if the transportation, 
treatment, or disposal does not occur in 
a Covered State. Hence, owners and 
operators of treatment or disposal 
facilities operating in non-Covered 
States will still be responsible under 
today’s rule for returning tracking forms 
to generators in Covered States, thus 
maintaining the integrity of the tracking 
program (see § 259.1{c)). 


As discussed above, Congress clearly 
intended the program to apply to the 
management of medical wastes 
generated in Covered States wherever 
that activity occurs. It is also clear that 
medical waste which meets one of the 
EPA listing and was 
generated outside a Covered State, but 
transported into or through a Covered 
State, is not regulated under the 
demonstration program. Therefore, there 
is a need to identify the geographic 
origin of a particular shipment of 
medical waste in order to determine 
whether regulatory requirements apply. 
This raises enforcement and 
implementation problems with respect 
to waste found in a Covered State, but 
which is claimed to be generated in a 
non-Covered State and thus is not 
regulated. EPA has addressed this 
problem in § 259.1(d), which states that 
any regulated medical waste that is 
transported or otherwise managed 
within the boundaries of a Covered 
State will be presumed to have been 
generated in the Covered State and thus 
subject to all applicable tracking 
requirements. This presumption may be 
rebutted by proving by a preponderance 
of the evidence that the waste in 
question was generated outside the 
Covered State. The burden is on the 
regulated party to rebut the 
presumption. 

EPA believes the presumption made in 
§ 259.1(d) is necessary to allow effective 
implementation of the demonstration 
program. Precedent for such a 
presumption is found under other RCRA 
regulations (e.g., 40 CFR 261.2 for 
recycled material). The presumption is 
based on the rationale that, since 
medical waste is generated in all of the 
Covered States, the physical presence of 
medical waste in a Covered State is a 
fairly reliable indication that the waste 
was generated in that State. EPA 
recognizes that there will be exceptions, 
but believes that the burden of 
demonstrating the origin of the waste 
should be placed on the persons 
managing the medical waste. Jd. 

Moreover, providing appropriate 
documentation should not be difficult. 
First, under current industry practices, 
medical wastes shipped out of State are 
accompanied by shipping papers. 
Second, many States not participating in 
the demonstration program are 
nonetheless implementing their own 
medical waste programs, which often 
include a requirement for manifesting or 
tracking the medical waste. In either 
case, easily accessible and sufficient 
documentation will be available to 
substantiate the claim of nonregulated 
status. The person claiming 
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nonregulated status, however, bears the 
burden of proof in any enforcement 
action. 

Comments are requested on this 
presumption and on alternative ways in 
which the Agency could implement the 
distinction between waste generated in 
a Covered State and waste generated in 
a non-Covered State. 


2. Effective Dates and Duration of the 
Program (Section 259.2) 


Congress specified that the 
demonstration program would be in 
place for 24 months, beginning on the 
effective date of the EPA regulations 
(see RCRA Section 11901(d))} and that 
EPA's regulations would generally take 
effect 90 days after promulgation. (See 
RCRA section 11011.) The regulations 
promulgated today will take effect and 
become enforceable on June 22, 1989. 
This is the full 90-day period authorized 
under RCRA Section 11011. Although 
New Jersey and New York currently are 
operating under programs quite similar 
to the rules promulgated today, the 
Agency believes the regulated 
communities in those States also will 
need the full 90 days to implement the 
medical tracking form and reach 
compliance. Therefore, the 
demonstration program will expire on 
June 22, 1991, for all waste generated in 
Covered States. Enforcement actions, 
however, may be initiated after the 
expiration date to address violations 
occurring during the demonstration 
program. 

B. Subpart B—Definitions 


Today’s rule includes a list of terms 
that have been defined specifically to 
address the management of medical 
waste. These definitions are included in 
Subpart B of the rule (§ 259.10). Certain 
definitions from 40 CFR 260.10, 
applicable to hazardous waste 
management, have been incorporated by 
reference. Other terms used in the 
hazardous waste regulations, and 
defined in § 260.10, have been redefined 
in § 259.10{a) for use in the medical 
waste management regulations. Finally, 
terms that are unique to the medical 
waste management regulations are 
defined in § 259.10{b). 

For three defined terms, “facility,” 
“transporter,” and “landfill,” the only 
change from the definition in § 260.10 is 
the substitution of the words “medical 
waste” for the words “hazardous waste” 
in the Subtitle C definition. This is 
necessary for the obvious reason that 
today’s rule addresses medical waste 
and not hazardous waste. Three other 
terms listed in § 259.10{a); (“storage,” 
“treatment,” and “generator”) also 





replace the words “hazardous waste” 
with the words “medical waste;” 
however, the definitions of these terms 
in § 259.10 also include other changes 
from the existing § 260.10 definitions. 
These additional changes are indicated 
and explained below. 


1. Storage 

The definition of storage in § 259.10(a) 
differs slightly from the definition of 
storage in § 260.10. Today's rule 
specifies that storage is the temporary 
holding of medical waste at a central 
collection point, whereas the definition 
in § 260.10 defines storage as the 
temporary holding of waste prior to 
treatment, disposal, or transport 
elsewhere. This distinction is intended 
to clarify that medical waste storage is 
considered to be those instances where 
waste is held at a generator’s facility 
where it is accumulated in the normal 
course of business prior to packaging, 
transport, treatment, or disposal (e.g., 
near a loading dock). It is also intended 
to clarify that the temporary holding of 
medical waste, for instance during brief 
periods for collection (e.g., at a nurses 
station in the pediatric ward), is not 
intended to constitute storage or subject 
the temporary accumulation area to 
applicable storage requirements. 


2. Treatment 


Treatment also is defined in today’s 
rule in a different manner than it is 
defined in § 260.10. Under today’s rule, 
treatment includes any method, 
technique, or process designed to 
change the biological character or 
composition of any medical waste so as 
to reduce or eliminate its potential for 
causing disease. This definition differs 
from the Subtitle C definition in that 
changes to the physical or chemical 
character of medical waste which also 
affect the infectious nature of the waste 
are not considered treatment; rather, the 
focus of treatment is to reduce or 
eliminate the infectious biological 
character of the waste. Thus, the 
definition in today's rule emphasizes 
treatment of the biological hazard. (The 
definition is the same as that in the 1986 
EPA Guide for Infectious Waste 
Management.) 

Treatment as defined under today’s 
rule is intended to encompass those 
processes, including thermal treatment 
(such as incineration), steam 
sterilization, and other treatment 
techniques (e.g., chemical treatment), 
that are generally effective in reducing 
or eliminating the infectious risk posed 
by these wastes. New technologies 
capable of rendering medical waste 
innocuous would also fall within this 
definition. Finally, the reader should 


note that the discussion above pertains 
to waste treatment. As discussed in a 
later section of the Preamble, the 
definition of medical waste also uses the 
term “treatment” but in that context the 
term refers to patient treatment (e.g., the 
provision of health care services). The 
regulatory definition of “treatment” also 
incorporates this distinction. 


3. Generator 


Generator, as used in today’s rule, is 
intended to include any person, by site, 
whose act or process produces a 
regulated medical waste or whose act 
first causes a medical waste to be 
subject to this regulation. Two key 
aspects of this definition warrant 
emphasis. First, person, as defined 
under § 259.10, includes any individual, 
trust, firm, joint stock company, 
corporation (including a government 
corporation), partnership, association, 
State, municipality, commission, 
political subdivision of a State, any 
interstate body, or any department, 
agency or instrumentality of the United 
States. This definition is intended to 
include any form of business entity and 
to incorporate the Act's revision of the 
RCRA definition of “person” under 
section 11006(b) (Federal Facilities). 
Second, persons are evaluated by site to 
determine who satisfies the definition of 
a generator. Thus, each individual 
generation site, such as a hospital 
located on a contiguous piece of 
property, is an individual generator; 
however, a hospital which has four (4) 
noncontiguous pieces of property on 
which medical waste is generated, has 
four (4) generation sites, one on each 
piece of property, and each site is a 
generator. In contrast, several “persons” 
(for instance, independent, private 
practitioners) located in the same 

uilding are each separate generators, 
because the definition of generator is a 
“person, by site.” 

In addition to the terms defined in 
§ 259.10({a) of Subpart B, several new 
terms have been defined in § 259.10(b). 
These terms are discussed below, as 
they are used in the regulations. 


C. Subpart C—Covered States 


When amending RCRA to establish 
the demonstration tracking progran for 
medical waste, Congress directed that 
the effort cover 10 specific States. 
However, the legislation also contains 
provisions for allowing these States to 
withdraw from participation in the 
program and for other States to join the 
effort. Congress provided that the 
Governors of the States be given 30 days 
from the promulgation date of these 
provisions to make decisions regarding 
their participation. This discussion 
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elaborates on the process for petitioning 
in and opting out of the demonstration 
program. EPA has made special efforts, 
including working with the National 
Governors’ Association, to provide 
Covered States and States interested in 
participating in the demonstration 
program with information concerning 
the program. 

Once the 30-day opt-out/petition in 
period has expired, EPA will not add 
additional States or consider petitions to 
delete States from the demonstration 
program. Furthermore, persons who 
generate or manage medical waste in 
Covered States that do not opt out will 
be subject to the program for its 24- 
month duration as required by section 
11001(d). The procedures for States to 
opt out or petition into the program are 
discussed below. 


1. Connecticut, New Jersey, and New 
York 


Because improper medical waste 
disposal incidents on the East Coast 
have arisen most visibly, Congress 
conditioned the opting out by three 
specified States—Connecticut, New 
Jersey, and New York—on a showing 
that their respective State medical 
waste tracking programs are no less 
stringent than the Federal 
demonstration program. Therefore, if 
any of these three States request not to 
participate, EPA will evaluate that 
State's program elements to determine 
whether or not they are at least as 
stringent as the Federal program. In the 
absence of specific Congressional 
direction regarding the requirement that 
these States’ programs be “no less 
stringent” than the Federal program, 
EPA intends to use the existing RCRA 
Subtitle C State authorization criteria as 
guidance (see 40 CFR Part 271). Under 
the Subtitle C process, the State’s 
program requirements are generally 
compared to the Federal requirements 
item-by-item. If EPA determines that the 
State's program is no less stringent as 
the program promulgated today, the 
Agency will revise today’s interim final 
rule by amending Part 259 to remove 
that State from the Covered States list. If 
the State’s program is not found to meet 
the no less stringent standard, the State 
will remain in the Federal program. 


2. Great Lakes States 


Congress also directed that seven 
States contiguous to the Great Lakes 
(Illinois, Indiana, Michigan, Minnesota, 
Ohio, Pennsylvania, and Wisconsin) be 
subject to the demonstration program, 
unless the Governors of such States 
notify EPA in writing within 30 days of 
promulgation that they have chosen not 
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to participate. Congress did not 
establish a “no less stringent” standard 
for these States. EPA will identify those 
States that elect to opt out in a later 
Federal Register notice.: 


3. Other States 


States not mentioned above may elect 
to participate in the demonstration 
program. The Governor of a State 
electing to participate must petition EPA 
by April 24, 1989 to be inciuded on the 
list of Covered States. The definition of 
“State” in RCRA section 1004(31) 
includes the several States, the District 
of Columbia, Puerto Rico, the Virgin 
Islands, American Samoa, Guam, and 
the Commonwealth of the Northern 
Mariana Islands. EPA interprets the 
term “Governor” to include the 
Governor in any of the several States, or 
the equivalent head of the executive 
branch of the government for those 
other governmental entities. The Act 
specifies that EPA must determine 
whether to include a petitioning State in 
the program within 30 days of receipt of 
the petition (RCRA section 11001(c)). 
American Samoa has already petitioned 
to be included in the program, and EPA, 
will make a determination regarding 
American Samoa and any other petition- 
in States after the 30 day period. 

The Agency is planning to publish the 
final list of Covered States in the 
Federal Register shortly after the April 
24, 1989, opt-out/petition-in deadline. 


D. Subpart D—Regulated Medical 
Waste 


Section 11002 of RCRA requires EPA 
to develop and promulgate a list of 
medical wastes to be tracked under the 
demonstration progran. The statute 
provides the basic components of the 
list by identifying five waste types that 
must be included: (1) Cultures and 
stocks of infectious agents and 
associated biologicals; (2) pathological 


waste; (3) human blood and blood 
products; (4) used sharps (e.g., syringes, 
needles, and surgical blades); and (5) 
contaminated animal carcasses. The 
statute also identifies five additional 
waste types that EPA is authorized to 
exclude from the demonstration program 
if the Agency determines that 
mismanagement of such wastes would 
not pose a substantial threat to human 
health or the environment; (6) surgery or 
autopsy waste; (7) laboratory wastes; (8) 
dialysis wastes; (9) discarded medical 
equipment; and (10) isolation wastes. 
The Act also gives EPA authority to add 
other medical wastes to the list if the 
Agency determines that such wastes 
may pose a substantial threat to human 
health or the environment. 

The Act's designation of two different 
“universes” of medical waste originates, 
in part, from EPA's Guide for Infectious 
Waste Management (1986). In that 
document, the Agency identified two 
universes of medical waste: “infectious” 
medical waste and “miscellaneous 
contaminated wastes.” The first 
universe, “infectious” medical wastes, 
included those wastes listed in the Act 
as waste types l, 2, 3, 4, 5, and 10. The 
Agency, at the time, believed that all of 
these wastes should be specially 
managed. The second universe included 
those wastes listed in the Act as waste 
types 6, 7, 8, and 9. EPA recognized that, 
depending on the specific characteristics 
of the “miscellaneous contaminated 
wastes,” they could be handled 
appropriately as “infectious” medical 
wastes or noninfectious medical wastes 
based on the determination of a 
responsible infection control 
practitioner. 

Clearly, one of the most controversial 
aspects of EPA’s guidance document has 
been its inclusion of isolation wastes 
(waste type 10 in the Act) in the first 
universe of “infectious” medical wastes. 
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The health care community, medical 
professionals, and public health officials 
have strongly criticized this aspect of 
the guidance document stating that, 
except under special circumstances, 
isolation wastes are unlikely to pose a 
significant hazard to human health or 
the environment. Thus, EPA believes 
that Congress, in formulating the 
statutory list of medical wastes subject 
to the demonstration program, relied on 
the basic format of the original waste 
listing as set forth in the 1986 guidance 
document (i.e., separating the universe 
of medical waste into “infectious” and 
“miscellaneous contaminated waste” 
categories). However, EPA also believes 
that Congress concurred with prevailing 
scientific opinion concerning the relative 
threat posed by isolation patient waste 
(listed in the EPA guidance document as 
an infectious waste category) and 
designated this as a category that the 
Administrator may exclude from the 
demonstration program based on the 
authority of section 11002(b). 

In today’s rule, medical wastes to be 
tracked under the demonstration 
program are referred to as “regulated 
medical waste.” Regulated medical 
waste is a subset of medical waste 
which, in turn, is a subset of “solid 
waste” as defined in RCRA section 1004. 
This relationship is illustrated in Figure 
1. The term “regulated medical waste” 
includes the list of medical wastes, as 
determined by EPA, and certain 
mixtures of these wastes with other 
types of wastes. This section of the 
Preamble discusses the criteria used to 
define or designate medical waste as 
“regulated medical waste,” explains the 
content and rationale behind the 
regulatory listing of regulated medical 
waste, and describes the conditions 
under which waste classes may be 
exempted from regulation. 
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FIGURE 1 


REGULATED MEDICAL WASTE COVERED BY PART 259 


is the Waste 
a Solid Waste According 
to RCRA Section 1004 7 


Yes 


Does the Solid Waste 
Meet the Medical Waste 
Definition in Section 

259.10 


Is the 
Medical Waste 
Listed in Section 
259.30(a) ? 


is the 
Medical Waste 
Exempt or Excluded from the 
Definition of Regulated 
Medical Waste Under 
Section 259.30(b) ? 


The Waste is Not o 
Regulated Medical Waste. 


The Waste is Not o 
Regulated Medica! Waste. 


The Medical Waste is a 
Regulated Medical Waste. 


Is the 
Regulated Medical 
Waste Generated The Regulated Medical 
in a Covered Waste is not Subject to 
State ? Part 259 Regulations. 


The Waste is Subject to 
Part 259 Reguictions. 
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1. Definition of Solid Waste 


Solid waste, as defined in section 1004 
of RCRA, includes discarded solid, 
liquid, semisolid, or contained gaseous 
material, among other materials. 
Specifically excluded from the meaning 
of the term “solid waste” is domestic 
sewage, because Congress did not 
intend for materials that are legally 
discharged to sewers to be regulated 
under RCRA. Such discharge is subject 
to the Clean Water Act and also may be 
subject to State and local controls. 
Similarly, materials which health care 
facilities discharge to sewers flowing to 
a publicly owned treatment works 
(POTW) are not “solid waste” and are 
not subject to the demonstration 
program. For purposes of the 
demonstration program, the term 
“domestic sewage” has the same 
specific meaning as in the Subtitle C 
(hazardous waste management) program 
(i.e., untreated sanitary wastes and 
other materials which flow through a 
sewer system to a POTW). See 40 CFR 
261.4(a)(1). 


2. Definition of Medical Waste 


Medical waste is a subset of solid 
waste. Section 1004(40) of RCRA, as 
amended by the MWTA, defines 
medical waste as follows: 


Except as otherwise provided in this 
paragraph, the term “medical waste” means 
any solid waste which is generated in the 
diagnosis, treatment, or immunization of 
human beings or animals, in research 
pertaining thereto, or in the production or 
testing of biologicals. The term does not 
include any hazardous waste identified or 
listed under Subtitle C or any household 
waste as defined in regulations under Subtitle 
Cc. 


Following is EPA's interpretation of 
this definition. 

a. General. EPA interprets “diagnosis, 
treatment, or immunization” to include 
waste generated during the provision of 
medical services such as surgery, 
dialysis, obstetrical procedures, routine 
checkups, and health maintenance 
activities. (Treatment in the statutory 
definition refers to the provision of 
patient care; EPA also interprets 
treatment to mean the preparation of 
human and animal remains before 
interment or cremation. Treatment when 
used in the context of medical waste 
management means to reduce or 
eliminate a medical waste’s disease- 
causing potential.) However, EPA does 
not interpret “medical waste” to include 
waste generated as a result of activities 
ancillary to patient care, such as general 
refuse from administrative offices, or 
cafeteria waste. 

Solid waste generated during 
“research pertaining to” the diagnosis, 


treatment, or immunization of humans 
or animals is “medical waste” if it 
results from one of the following 
practices: (1) Diagnosis research—waste 
generated by facilities engaged in 
pathology research, the development of 
diagnostic procedures, and the 
evaluation of health effects of various 
pharmaceuticals and chemicals; and (2) 
Treatment research—waste generated 
during research pertaining to the 
treatment of patients and in the 
evaluation of the effectiveness of such 
treatment; and (3) Immunization 
research—waste generated during 
research pertaining to the development 
of new or improved vaccines, evaluation 
of the effectiveness of the vaccines, or in 
the development and evaluation of 
immunization techniques. Biotechnology 
wastes are medical wastes only if the 
end-product is a biological intended for 
use in diagnosing, immunizing, or 
treating humans or animals or in 
research pertaining to these activities. 
Solid waste that is generated as a result 
of biotechnology activities producing 
microorganisms for pesticide or 
industrial applications (e.g., mineral 
extraction, oil recovery, chemical 
production, and chemical degradation) 
is not medical waste and is, therefore, 
not subject to the requirements of the 
demonstration program. 

In summary, EPA interprets the 
universe of medical waste generators to 
include, but not be limited to, hospitals, 
physicians’ offices, dental offices, 
veterinary practices, funeral homes, 
research laboratories that perform 
health-related analyses or services, 
nursing homes, and hospices. However, 
as discussed later in this section, only a 
portion of the medical waste generated 
by these facilities is “regulated medical 
waste” and thus subject to the 
demonstration program. 

b. Exclusions. In developing this 
definition, Congress determined that 
both hazardous waste and household 
waste (as defined under the Subtitle C 
regulations, 40 CFR 261.4(b)(1)) should 
not be regulated under the 
demonstration program and, thus, 
specifically excluded them from the 
meaning of medical waste in the 
statutory definition (section 1004(40) of 
RCRA). The terms “hazardous waste” 
and “household waste” have specific 
meanings in the Subtitle C (hazardous 
waste management) program (see 40 
CFR Part 261). For purposes of the 
demonstration program, they retain 
those meanings. 

Hazardous waste listed or identified 
in 40 CFR Part 261 is not “medical 
waste” but may be subject to Part 259 
requirements when mixed with 
regulated medical waste. EPA interprets 
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the term “hazardous waste identified or 
listed under Subtitle C” to include any 
hazardous waste as generated. 
Accordingly, mixtures of hazardous 
waste and medical waste are not 
excluded from the definition of “medical 
waste” by virtue of the hazardous waste 
mixture rule (40 CFR 261.3). Under 
today’s regulation, only mixtures of 
hazardous waste and medical waste 
that are subject to the Subtitle C 
manifest requirements are excluded 
from Part 259 requirements. Mixtures of 
hazardous waste and medical waste are 
discussed later in this Preamble section. 


Household waste, as defined in the 
Subtitle C regulations (40 CFR 261.4(b)), 
is not medical waste, and is not subject 
to the requirements of the demonstration 
program. The Agency has stated that the 
exclusion is limited to waste generated 
by individuals on the premises of a 
residence for individuals and composed 
primarily of materials found in waste 
generated by consumers in their homes. 
49 FR 44978 (November 13, 1984). Thus, 
if the waste is domestic waste generated 
at a residence, it is “household waste” 
and thus excluded from this program. 


As a result, the wastes generated by 
health care providers in private homes 
where they provide medical services to 
individuals would be “household 
waste.” Because the household 
wastestream is excluded, the waste 
generated by the health care provider in 
private homes would not be subject to 
the tracking or management 
requirements even when removed from 
the home and transported to the 
physician's place of business. 


Although the Agency believes that 
nursing homes are “residential” in some 
ways, their primary purpose is the 
provision of health care services. 
Because such facilities are primarily for 
the purpose of providing health care 
and, like a hospital, the residential 
aspects are a necessary incident of the 
health care, and because such facilities 
are expected to generate amounts and 
types of medical waste significantly 
different from waste generated by 
consumers in their homes, such wastes 
are not considered “household waste” 
under § 261.4, and must be managed as 
regulated medical waste. EPA will be 
studying the effects of this household 
waste exclusion as part of its Report to 
Congress under section 11008, and will 
consider regulatory and nonregulatory 
options for dealing with any 
mismanagement problems asscciated 
with such waste. 
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3. Definition of Regulated Medical 
Waste 


Regulated medical waste is medical 
waste that has not been specifically 
excluded in the provisions and is either 
{a) a listed medical waste, or {b) a 
mixture of a listed medical waste and a 
solid waste. EPA has listed seven (7) 
classes of medical wasie that must be 
tracked under the demonstration 
program and has described the items 
included in each class. The regulated 
items have been grouped by waste class 
so that generators can easily identify 
those wastes that are subject to the 
tracking requirements. 

Today's rule requires these 
substances to be tracked under the 
demonstration program only if they are 
waste materials and are being shipped 
off-site for treatment or disposal. When 
these substances are being transported 
from site to site for analysis or as a 
commercial product (e.g., pathological 
specimens or blood), they are not 
subject to the requirements of the 
demonstration program, as a result of 
that shipment, because they are not 
waste materials. However, if these 
materials become waste and they meet 
the definition of regulated medical 
waste, they will be subject to these 
regulations if generated in a Covered 
State. 

Of the seven (7) waste classes listed 
below, the first six parallel six (6) of the 
first 10 waste types identified in section 
11002 of the statute. The seventh has 
been added by EPA under the authority 
of section 11002(a){11). The descriptions 
for each of the first six (6) waste classes 
presented in Subpart D of today’s rule 
are based on EPA’s interpretation of the 
statute and the authority provided in 
section 11002{b) and section 
11002(a}(11). The remainder of this 
section discusses each class of regulated 
medical waste and explains EPA’s 
interpretations regarding the items 
included in each class. EPA based these 
descriptions, in part, on discussions held 
during meetings with various 
representatives of the health care and 
solid waste management communities 
on November 14-16, 1988, and with 
State representatives on December 19 
and 20, 1988. 

a. Class 1—Cultures and stocks. EPA 
includes, within this class, those wastes 
(cultures and stocks of infectious agents) 
meeting the statutory description of 
section 11002(a)(1), described below: 

Cultures and stocks of infectious agents 
and associated biologicals, including: cultures 
from medical and pathological laboratories; 
cultures and stocks of infectious agents from 
research and industrial laboratories; wastes 
from the production of biologicals; discarded 


live and attenuated vaccines; and culture 
dishes and devices used to transfer, 
inoculate, and mix cultures. 


As guidance in determining what 
“infectious agents” are, those agents 
listed in Classes 2 through 4 of the 
Centers for Disease Control's (CDC's) 
Classification of Etiologic Agents on the 
Basis of Hazard (July, 1974) would be 
included. EPA believes that these 
guidelines are suitable to indicate which 
medical wastes warrant regulation. 
Also, EPA has interpreted the term 
“biological” to mean preparations made 
from organisms, or from products of 
their metabolism, intended for use in 
diagnosing, immunizing, or treating 
humans or animals, or in research 
pertaining thereto. See the definition in 
§ 259.10. EPA notes that underthe __ 
definition of “infectious agents” and 
“biologicals,” agents that cause disease 
in non-human animals, but not in 
humans, are not covered under this 
class, however, agents that cause 
disease in both humans and non-human 
animals are covered. The main concern 
with this class is potential hazard to 
human health. 

Examples of wastes that may fall in 
this category include cultures of medical 
specimens, stocks of infectious agents 
used to produce vaccines, vaccines that 
are off-specification, culture dishes, and 
swabs used to inoculate cultures. 

b. Class 2—Pathological wastes. 
EPA's regulatory description of Class 2 
is based on the language in the section 
11002(a)(2) definition, and reads as 
follows: 

Human pathological wastes, including 
tissues, organs, body parts, and body fluids 
that are removed during surgery or autopsy, 
or other medical procedures, and specimens 
of body fluids and their containers. 


As described above, the pathological 
waste class includes wastes of human 
origin only. Thus, except for those 
specific animal wastes included in 
Classes 5 and 6, described below, and 
except for certain items that meet the 
conditions of waste Class 1, pathological 
wastes from veterinary practices are 
specifically excluded from regulation 
under this part. As explained previously, 
the 10 medical waste types listed in the 
Act are virtually identical to the 
infectious medical wastes identified in 
the 1986 EPA Guide for Infectious Waste 
Management. However, the guidance 
was intended to include only human 
pathological wastes, and thus all 
examples of pathological waste in the 
guidance are of human origin. Although 
the statute and legislative history are 
unclear as to whether Congress 
intended to include all pathological 
waste, under this class, EPA believes 
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Congress intended to include the same 
wastes that were included in the EPA 
Guide for Infectious Waste 
Management. Thus, EPA interprets the 
Act to include pathological wastes of 
human origin only. 

While EPA is aware that some 
arguments can be made that animal 
pathological wastes should be included 
in Class 2 (e.g., it may be difficult, in 
some cases, to distinguish between 
human and animal pathological wastes), 
animal wastes that are known to be 
contaminated and thus potentially 
harmful to human health are already 
regulated under waste Class 5. Other 
animal wastes are regulated under Class 
6. For all of the above reasons, the 
Agency has determined that waste Class 
2, pathological waste, should include 
wastes of human origin only. The 
Agency requests specific comments on 
this decision. : 

EPA has added the phrase, “other 
medical procedures,” to account for 
pathological wastes generated from 
procedures not normally considered 
surgery (e.g., obstetrical procedures). 
Also being included under tiis waste 
class are discarded body fiuids and 
discarded specimens of body fluids and 
their containers. These are included at 
the recommendation of health 
professionals who regard the potential 
for causing health effects posed by such 
fluids to be the same as for other 
pathological wastes. 

c. Class 3—Human blood and blood 
products. The regulatory description of 
Class 3 is based on section 11002(a)(3). 
Class 3 includes: 

(1) Liquid waste human blood; (2) products 
of blood; (3) items saturated and/or dripping 
with human blood; or (4) items that were 
saturated and/or dripping with human blood 
that are now caked with dried human blood; 
including serum, plasma, and other blood 
components, and their containers, which 
were used or intended for use in either 
patient care, testing and laboratory analysis, 
or the development of pharmaceuticals. 
Intravenous bags are also included in this 
category. 


This waste class covers bulk waste 
human blood and products derived from 
blood, such as discarded units of blood 
and other licensed blood products. EPA 
has also included in this class the 
containers used to hold blood {e.g., 
blood bags and blood vials) because 
these containers may be contaminated 
by blood, and thus present the same 
hazards as the blood itself. In addition, 
the mismanagement of these containers 
may result in the type of serious 
environmental degradation that closed 
beaches in past summers. The 
legislative history indicates that the 
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MWTA was clearly intended to address 
this type of degradation. 

Intravenous bags are being included 
in this category because they may 
continue to resemble blood bags even 
after certain treatment processes. 
Although intravenous bags may not 
have come into contact with any 
pathogenic microorganisms, the 
aesthetic degradation of the 
environment caused when they are 
mismanaged warrants their inclusion in 
the demonstration tracking program. 
EPA is using the authority under RCRA 
section 11002(a)(11) to list these items, 
and is including these items in this part 
of the regulation for convenience. 

Class 3 also includes items that are 
saturated and/or dripping with human 
blood or that were saturated and/or 
dripping but have since dried. These 
wastes are aesthetically objectionable 
and, while they may present low 
potential for causing adverse health 
effects, in certain instances they pose a 
potential health threat if mishandled in 
the presence of other waste material 
such as sharps. This concern should 
only be present if the blood is in liquid 
form. Items with large quantities of 
dried blood are not likely to transmit 
disease. The blood is generally not 
present in a form (i.e., liquid) likely to 
pose a significant hazard to the persons 
handling the waste, but blood-caked 
items may still cause environmental 
(aesthetic) degradation, so these items 
are included in Class 3 as described 
above. 

d. Class 4—Used Sharps. EPA's 
regulatory description of Class 4, used 
sharps, is based on section 11002 (a)(4), 
and reads as follows: 

Sharps that have been used in animal or 
Auman patient care or treatment or in 
medical, research, or industrial laboratories, 
including hypodermic needles, syringes (with 
or without the attached needle), pasteur 
pipettes, scalpel blades, b/ood vials, test 
tubes, needles with attached tubing, and 
culture dishes (regardless of presence of 
infectious agents). Also included are other 
types of broken or unbroken glassware that 
were in contact with infectious agents, such 
as used slides and cover slips. 

Sharps, with the exception of certain 
glassware, as explained below, are 
universally recognized as requiring 
stringent regulation under this program, 
given the unique bio and physical 
hazards as well as environmental 
degradation problems associated with 
used sharps (unused sharps are 
addressed in a separate class). The 
statutory waste type description has 
been modified slightly to clarify that 
sharps generated in care of both humans 
and animals are covered. It also 
includes the word “treatment” to cover 


sharps generated from the preparation 
of human and animal remains for burial 
or cremation. Syringes are included 
under this class regardless of whether a 
needle is attached because EPA believes 
that this interpretation is consistent with 
the intent of Congress under the Medical 
Waste Tracking Act to minimize further 
improper disposal of aesthetically 
offensive medical wastes in the natural 
environment. Blood vials and culture 
dishes, which may also meet the 
descriptions of Waste Classes 3 and 1, 
respectively, were included in this class 
because the packaging requirements for 
sharps are more protective of waste 
handlers. Needles with attached tubing 
are included because of the physical and 
biohazard that may be present with the 
needle. 

EPA has included in Class 4 certain 
wastes from RCRA section 11002(a)(7). 
These wastes are slides and cover slips 
that were in contact with infectious 
agents. In general, laboratory glassware 
that was not in contact with infectious 
agents does not pose the same kinds of 
aesthetic concerns as other sharps and 
is already adequately managed as 
general refuse. Therefore, only slides 
and cover slips that were in contact 
with infectious agents are listed in Class 
4. 

Finally, because the physical and 
aesthetic concerns are independent of 
the nature of medical service provided, 
EPA interprets Class 4 to cover sharps 
used in veterinary services as well as 
human patient care. 

e. Class 5—Animal waste. EPA's 
description of Class 5 is based on 
section 11002(a)(5), and reads as 
follows: 


Contaminated animal carcasses, body 
parts, and bedding of animals that were 
known to have been exposed to infectious 
agents during research (including research in 
veterinary hospitals), production of 
biologicals, or testing of pharmaceuticals. 


Two modifications were made to the 
statutory language to clarify the wastes 
included in this class. First, the phrase 
“known to have been” was added to 
emphasize that only wastes from 
animals known to have been exposed to 
infectious agents during research are 
regulated medical waste. Without this 
phrase, it would be difficult for 
generators to identify accurately those 
wastes that should be regulated, which 
would make both compliance with and 
enforcement of this regulation 
problematic. This definition does not 
include household pets, farm animals, or 
wastes from farm animals unless they 
were exposed to infectious agents 
during research, production of 


biologicals, or testing of 
pharmaceuticals. 

The second clarification includes 
veterinary hospitals as an example of a 
research facility. This was suggested by 
attendees at EPA’s medical waste 
meetings, because such facilities may 
generate contaminated animal waste. 
Wastes generated by general veterinary 
practices (e.g., small animals) are not 
covered in Class 5. However, the reader 
should note that sharps from veterinary 
services are covered under Class 4. 

As guidance in determining what 
organisms are “infectious agents”, the 
reader may use those agents identified 
in Classes 2 through 4 of the CDC's 
Classification of Etiologic Agents on the 
Basis of Hazard (July, 1974, available in 
the docket). Because EPA's definition of 
“infectious agent” in § 259.10 is limited 
to those organisms that cause disease or 
adverse health impacts in humans, only 
animal wastes potentially posing a 
hazard to human health are covered in 
Class 5. 

f. Class 6—Isolation wastes. EPA's 
regulatory description of this class is 
identical to section 11002(a)(10) in all 
but one respect, and reads as follows: 


Biological waste and discarded materials 
contaminated with blood, excretion, 
exudates, or secretions from humans who are 
isolated to protect others from highly 
communicable diseases, or isolated animais 
known to be infected with highly 
communicable diseases. 


Although the statute refers to 
“communicable diseases” generally, the 
Agency believes that only certain highly 
communicable diseases should be 
included in the demonstration program. 
Health care professionals recommend 
that the scope of this class be limited to 
only those specific diseases that are 
sufficiently communicable to pose a 
potential threat to public health (for 
example, diseases caused by those 
agents listed in Classification 4 by the 
CDC in Classification of Etiologic 
Agents on the Basis of Hazard (1974)). 

The Agency considered regulating all 
wastes from isolation patients, but 
concluded that many of the waste items 
are already covered under other waste 
classes, and that regulating all wastes 
from isolation patients would needlessly 
subject large amounts of waste to 
handling and packaging according to the 
requirements of the tracking program 
even though the large majority of such 
waste would be neither infectious nor 
aesthetically objectionable. For 
example, health care facilities have the 
option of assessing which isolaticn 
wastes, in addition to those required by 
these regulations, should be managed as 
regulated medical waste. EPA requests 
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comments on its approach and 
recommendations on any alternative 
approaches. 

g. Class 7—Unused sharps. Under the 
authority provided by section 
11002(a)(11) of the MWTA, EPA has 
elected to include the following unused, 
discarded sharps as a class of regulated 
medical waste: hypodermic needles, 
suture needles, syringes, and scalpel 
blades. The improper disposal of sharps 
has, in some areas, presented sufficient 
potential health hazard and 
environmental degradation for local 
officials to restrict public access to 
beaches. When inappropriate 
appearances of sharps occurs, as in the 
example of beach wash-ups, it is neither 
practical nor necessary to try to 
distinguish used from unused sharps for 
several reasons. First, both used and 
unused sharps present the same 
physical hazard in terms of the potential 
for puncture injuries. Second, time 
usually does not allow for the testing of 
improperly disposed sharps to 
determine the presence of infectious 
agents. Additionally, unused sharps 
present the same possibility of aesthetic 
degradation of the environment as do 
used sharps. Given the legislative 
history indicating serious Congressional 
concern over environmental degradation 
caused by sharps, the Agency believes 
the combination of physical hazards and 
aesthetic concerns are sufficient reasons 
to list certain unused sharps as 
regulated medical waste. 


4. Determination To Exclude Certain 
Waste Types 

EPA has made a determination that 
certain wastes listed in section 11002(a) 
of RCRA do not pose a substantial 
present or potential hazard to human 
health or the environment when 
improperly managed. EPA made this 
determination after numerous 
discussions with public health experts 
and a thorough review of the available 
information, including contact with Dr. 
William Rutala, a researcher who 
conducts an annual literature review to 
locate documented cases of disease 
transmission. EPA has concluded that 
items in waste types (1)-(5) have some 
potential to cause harm, and has 
structured today’s rule so that the 
wastes in sections 11002(a) (6}-{9) which 
may pose a present or potential threat to 
human health are regulated medical 
wastes subject to Part 259 requirements. 
The remaining wastes (those not 
included within the waste classes listed 
in the regulation) do not pose 
substantial health or environmental 
hazards. This determination is described 
in more detail in the Background 
Document for Part 259 Subpart D, 


Listing of Medical Waste, available in 
the docket for this rulemaking. 

Under section 11002(b) of RCRA, the 
Administrator is authorized to exempt 
from the requirements of the 
demonstration program any of the 
wastes, by type or by item, listed in 
sections 11002({a) (6)-(10) of the statute if 
he determines that such wastes do not 
pose a substantial present or potential 
threat to human health or the 
environment when improperly treated, 
stored, transported, disposed of, or 
otherwise The sections 
11002{a) (6)-{9) waste descriptions are 
based on a waste's source and contain a 
variety of items. Many of the individual 
items in sections 11002(a) (6)-{9) are, 
under certain conditions, already 
included in the sections 11002 (a) (1)-(5) 
waste types. For example, surgery 
wastes such as scalpels and suture 
needles are already included in section 
11002{a)(4), and laboratory wastes such 
as discarded tissue specimens are 
already included in section 11002(a)({2). 
EPA examined the remaining items in 
sections 11002({a) (6)-{9) that are not 
identified in section 11002(a) (1)-(5), and 
has specifically listed in the regulation 
certain items that may pose a 
substantial health or environmental 
hazard. As explained previously, used 
slides and cover slips (from 
laboratories) that were in contact with 
infectious agents are examples of items 
from sections 11002(a) (6)-{9) that were 
included in the regulation. Thus, EPA 
has determined it is not necessary to list 
sections 11002(a) (6)-(9} specifically in 
today’s rule. 

For the remaining wastes included in 
sections 11002(a) (6) through (9), in 
comparison to the wastes that Congress 
mandated to be subject to the tracking 
program due to their potentially harmful 
physical properties (e.g., sharps) and/or 
biological properties {e.g., blood or 
cultures), the items to be excluded do 
not exhibit either property sufficiently to 
warrant inclusion in the demonstration 
program. (In evaluating the potential for 
wastes to present an infection hazard, 
factors such as the presence of a 
pathogen at its infecting dose, the 
pathogen’s portal of entry to the body, 
and the host's resistance to infection 
must be considered.) EPA also 
conducted a thorough review of 
available information and consulted 
with representatives of the Centers for 
Disease Control, the National Institutes 
of Health, other health care 
professionals, and State officials; based 
on these consultations, EPA did not find 
evidence that the handling of those 
remaining wastes included in sections 
11002({a) (6) through (9), not already 
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addressed in EPA regulated medical 
waste Classes | through 7, present a 
substantial hazard to human health or 
the environment when mismanaged. On 
this basis, the Agency believes that 
wastes in sections 11002(a) (6) through 
(9) that are not already included in the 
EPA Classes 1 through 7 should not be 
included in the demonstration program. 

In certain instances, EPA recognizes 
that a health care professional may 
determine that some wastes in sections 
11002{a) (6) through (9) should be 
handled as infectious wastes based on 
the professional's experience and 
knowledge of the waste in light of the 
specific conditions necessary to transmit 
disease (presence of a pathogen of 
sufficient virulence; dose; portal of 
entry; and resistance of host). In these 
instances, consistent with the Agency's 
1986 guidance document, EPA 
encourages the health care provider to 
manage such wastes as regulated 
medical waste. However, EPA believes 
that the decision on how to manage such 
wastes is appropriately made by the 
generator on a case-by-case basis 
according to its established infection 
control procedures. 

In summary, as described above, EPA 
believes that the demonstration program 
and its tracking requirements are 
targeted to those wastes that have been 
improperly managed and on those likely 
to pose a substantial threat to human 
health and the environment. If, as a 
result of the demonstration program and 
other studies required by the Act, the 
Agency determines that additional 
wastes are posing a substantial threat to 
human health or the environment, EPA 
may expand the list of regulated medical 
waste to ensure strict management of 
problem wastes. 


5. Unregulated Medical Wastes 


Certain wastes generated in a medical 
setting or research laboratories that are 
not covered in the listing of regulated 
medical waste are not subject to the 
Part 259 regulations, except for mixtures 
described below. EPA nonetheless 
recommends that any waste that an 
individual practitioner or health care 
professional believes may pose a risk of 
disease transmission should be handled 
as a regulated medical waste. 


6. Mixtures 


EPA is requiring mixtures of regulated 
medical waste and other nonhazardous 
solid waste, including non-regulated 
medical waste, to be regulated under 
today's requirements. This requirement 
is established to prevent parties from 
avoiding regulation through mixing. 
Also, the physical and aesthetic 
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properties that caused Congress’ 
concern over many of these wastes are 
not removed by m and such 
mixture would be inconsistent with the 
Congressional mandate that medical 
wastes be segregated to the extent 
practicable. 

However, mixtures of regulated 
medical waste with hazardous waste 
that is subject to the hazardous waste 
manifest requirements are subject to 
regulation as hazardous waste, not 
medical waste {See § 259.31). EPA has 
determined that when regulated medical 
waste is mixed with hazardous waste, 
and the resulting mixture is otherwise 
subject to the hazardous waste 
manifesting requirements, it is 
unnecessary to require an additional 
tracking form for the medical waste 
component of the mixture. 


7. Exclusions and Exemptions 


Section 259.30(b) of today’s rule 
identifies seven provisions under which 
medical wastes are not subject to the 
requirements of the demonstration 
program. This section of the Preamble 
explains five of those provisions. The 
provisions for household and hazardous 
waste exclusions are discussed 
elsewhere in the Preamble. 

a. Incinerator ash and treatment/ 
destruction residue. Regulated medical 
waste that has been both treated, so as 
to substantially reduce or eliminate its 
potential for causing disease, and 
destroyed, is no longer regulated 
medical waste, but generators who both 
treat and destroy regulated medical 
waste on-site are subject to certain 
recordkeeping requirements under this 
Part while they conduct the treatment 
and destruction. In addition, section 
11003{a) specifically excludes waste 
which has been incinerated from the 
tracking program. In today’s regulation, 
these two types of residues cease to be 
regulated medical waste at the point 
where the incineration has been 
completed, or at the point where both 
treatment and destruction processes 
have been conducted. 

Processes such as incineration involve 
reducing or eliminating the biological 
and physical hazard of the wastes, as 
well as their visually offensive nature, to 
the extent that they are no longer likely 
to pose a substantial threat to human 
health or the environment in the event of 
mismanagement. Residues from wastes 
that have been treated and destroyed 
(e.g., waste that has been 
decontaminated and ground up) and 
incinerator ash are no longer “regulated 
medical waste” and can be managed 
under other applicable-requirements for 
such residues. The Agency believes that 
it is sound policy to encourage treatment 


- to reduce the biologic and physical 


hazard of regulated medical wastes as 
early in the waste management chain as 
possible, thereby minimizing the 
potential impacts resulting from 
Sauna! of the waste. 

Under § 259.30{b)(1){iv) the first 
criterion, treatment, is satisfied if the 
waste is processed by a means designed 
to reduce levels of infectious agents. The 
purpose of this provision is to ensure 
that the concentration of 
microorganisms capable of causing 
disease in humans is reduced so as to 
render such waste noninfectious or less 
infectious and, thus, safer to handle, 
transport, and dispose of. However, 
waste need not be sterilized. The 
treatment processes commonly 
available are not 100% effective in 
inactivating microorganisms. Complete 
inactivation is unnecessary, since any 
refuse is expected to support some level 
of bacterial activity. 

In the context of medical waste 
management, “treatment” is defined as 
any method, technique, or process 
designed to change the biological 
character or composition of medical 
waste so as to eliminate or reduce its 
potential for causing disease. EPA's 1986 
guidance document, EPA Guide for 
Infectious Waste Management (U.S. 
EPA, Office of Solid Waste and 
Emergency Response, EPA/530-SW-86- 
014, May 1986), describes many of the 
techniques available for adequately 
treating regulated medical waste. As the 
guidance document explains, 
incineration and steam sterilization 
(autoclaving) are the most common 
treatment methods for medical wastes. 
There are, however, several other less 
commonly used treatment methods that 
are acceptable for certain waste types, 
such as chemical disinfection, thermal 
inactivation, and irradiation. Not all of 
these processes will meet the treat and 
destroy criteria, but some combinations 
(e.g., chemical disinfection followed by 
grinding) may indeed meet both criteria. 

EPA strongly encourages operators of 
treatment devices to become familiar 
with these guidelines. Further, the 
Agency recognizes that methods and 
technologies other than those discussed 
in the guidance document may be 
available for treating medical waste and 
does not want to discourage emerging or 
innovative technologies. Regardless oe 
the method chosen, the important point 
is that the operator should understand 
the factors affecting the effectiveness of 
the treatment method used and establish 
a program to ensure that the treatment 
objectives are met. Specifically, EPA 
recommends: 
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i. Using standard operating 
procedures for each process employed 
for treating regulated medical waste; 

ii. Monitoring all treatment processes 
to ensure efficient and effective 
treatment; 

iii. Using biological indicators to 
monitor treatment {other indicators may 
be used, provided that their 
effectiveness has been successfully 
demonstrated); and 

iv. Selecting treatment methods 
appropriate for the waste types being 
treated. 

The lack of an objective treatment 
standard for determining whether a 
waste has been disinfected is 
problematic. Data are not currently 
available to establish objective 
standards. A long-term goal of EPA’s 
medical waste program is to evaluate 
the effectiveness of various treatment 
alternatives and either to issue 
additional guidance or promulgate 
treatment standards. Additionally, 
generators and treatment facility owners 
and operators are advised to consult 
with the waste ment agency in 
their State to determine if additional 
requirements apply. States may require 
operating plans or specify operating 
conditions or monitoring methods. 

The second criterion in 
§ 259.30(b){1)[iv), destruction of the 
waste, is satisfied when the waste is 
ruined, torn apart, or mutilated so that it 
is no longer generally izable as 
medical waste. EPA has determined that 
when waste has been both treated 
(substantially removing or reducing any 
biological hazard) and aiiatenahl all of 
the Agency's concerns {i.e., biological 
and physical hazards, and aesthetic 
degradation) have been addressed, and 
tracking of the waste is unnecessary. 

Processes capable of destroying 
medical wastes include incineration, 
grinding, shredding, crushing, or melting. 
EPA recognizes that a determination of 
when a medical waste is “destroyed” is 
somewhat subjective, but believes this 
standard is workable in practice for 
owners or operators of treatment and 
destruction facilities, and for generators. 
Moreover, Congress acknowledged the 
validity of the “rendered 
unrecognizable” standard, in section 
11008{a)}{6), with respect to medical 
waste treatment and the protection of 
human health and the environment. 

One currently used method that meets 
both conditions involves the 
combination of chemical disinfection 
and grinding. Another process that could 
achieve the same results involves steam 
sterilization followed by shredding. EPA 
notes that for grinding processes, 
“destruction” can generally be assessed 
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by use of a mesh size determination for 
the ground particles. The processes 
currently in use can generally achieve a 
¥% inch mesh size (i.e., the resulting 
particles will pass through screening 
having one-half inch wide openings). 
This standard is only being used as a 
guide, however, because no grinding 
process that EPA is aware of can 
achieve a % inch particle size for 100% 
of the material. 

It should be noted that the exclusion 
applies to wastes at the point in the 
waste management chain when the 
waste has been both treated and 
destroyed. If wastes are treated and 
destroyed on-site by the generator, they 
typically enter the general refuse waste 
stream directly and are not subject to 
the substantive requirements of the 
demonstration tracking program. 
Regulated medical waste that is shipped 
off-site for treatment is subject to the 
requirements of the demonstration 
program up to the point it is treated and 
destroyed. After it has been treated and 
destroyed, it is no longer regulated 
medical waste. 

Finally, EPA has included a 
requirement for persons claiming that 
they have caused regulated medical 
waste to meet the terms of the exclusion 
to maintain records of the amounts of 
waste treated and destroyed (and 
therefore excluded from regulation). The 
records could be simply a log onto 
which entries are made on a regular 
basis (i.e., daily, per batch, etc.). 
Generators who use on-site incinerators 
must keep these records under § 259.61, 
discussed elsewhere in the Preamble, in 
which case no additional recordkeeping 
is required. Generators using processes 
other than incineration are not subject 
to § 259.61, but, nonetheless, must keep 
records to qualify for the exclusion 
under § 259.54(c). 

EPA believes such a recordkeeping 
provision is necessary to ensure the 
exclusion is not abused by persons who 
do not track their waste and do not 
really meet the terms of the exclusion. 
EPA notes that when a broad remedial 
scheme is established, such as Subtitle J, 
the burden of proof should fall on 
persons claiming any available 
exclusions or exemptions from that 
scheme. 

b. Human remains. The regulation 
provides that human remains (e.g., 
corpses and anatomical parts) that are 
stored, transported, or otherwise 
managed for purposes of interment or 
cremation, are not subject to any 
requirements of this part, because such 
human remains are not “regulated 
medical waste”. Inclusion of this 
provision in the regulation is for 
purposes of clarification. 


c. Etiologic agents. The Agency 
recognizes that etiologic agents are 
being transported interstate between 
facilities according to regulations set by 
the U.S. Department of Transportation 
and the U.S. Department of Health and 
Human Services. The Agency believes 
that those existing regulations ensure 
safe packaging, handling, and transport 
of these materials and, thus, these 
materials should be exempt from today's 
rule. However, when etiologic agents 
that are regulated medical waste are 
intended for discard and are not being 
transported according to DOT and HHS 
regulations, they are subject to all of the 
requirements of today’s rule. 

d. Enforcement samples. Samples of 
regulated medical waste obtained 
during enforcement procedures by 
authorized EPA personnel or States 
using Federal authorities are exempt 
from the requirements of this Part. These 
samples, typically small in volume, 
temporarily taken out of the waste 
management system for evaluation, and 
subject to the oversight of government 
agencies involved in legal proceedings, 
are unlikely to be mismanaged. 
However, when such evaluations or 
legal proceedings are concluded, the 
sample will again be subject to all of the 
requirements of today's rule. 


8. Relationship to Previous EPA 
Definition 

In addition to providing guidance on 
waste management practices, the EPA 
Guide for Infectious Waste 
Management provides a definition of 
“infectious waste.” The recommended 
definition includes six waste types that 
should be managed according to the 
guidelines and four “optional” types that 
could be managed as either infectious 
waste or general refuse at the discretion 
of the generator. 

Today's rule does not define 
infectious waste; rather, it defines those 
medical wastes that are subject to the 
requirements of the demonstration 
program, regardless of infectiousness. 
Actual or potential infectiousness of a 
waste is only one criterion the Agency 
used to determine which wastes must be 
tracked under this program; physical 
hazard and potential aesthetic 
degradation of the environment are also 
major considerations. 

Generators may continue to follow 
EPA guidelines for waste management 
within their facilities; however, when 
regulated medical wastes are generated 
in Covered States, such wastes are 
subject to the requirements of the 
demonstration tracking program 
described in these provisions. Any 
suggestions in the EPA Guide for 
Infectious Waste Management that are 
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not completely consistent with the Part 
259 requirements would be superseded 
by today’s regulations. Generators in 
non-Covered States should continue to 
rely on the EPA Guide, and must comply 
with applicable State and local rules. 

In summary, regulated medical waste 
that has been treated and destroyed is 
exempt from all but certain 
recordkeeping requirements under 
today’s rule. The reader should note that 
waste that is treated, but not destroyed, 
must be tracked but is subject to certain 
reduced requirements. (This is discussed 
later in the Preamble.) Also, generators 
are required to classify their wastes as 
“untreated” or “treated” on the tracking 
form, and transporters must report 
quantities of such wastes transported. 
As explained later in the Preamble, EPA 
will be collecting information to 
determine changes in treatment 
practices over the life of the 
demonstration program. 

The Agency welcomes comments on 
the general definition of regulated 
medical wastes, on the appropriateness 
and content of the list of regulated 
medical wastes, and on the exclusions 
and exemptions provided. EPA also 
requests comments or suggestions for a 
more objective method of determining 
what constitutes “treated and 
destroyed.” 


E. Subpart E Pre-transport 
Requirements 


The Act requires EPA to include 
specific requirements for segregation, 
packaging, and labeling of medical 
waste regulated in the demonstration 
program. As a result, today’s rule 
includes pre-transport requirements for 
medical waste, including requirements 
for segregating regulated medical wastes 
from other types of solid waste (e.g., 
general refuse, hazardous wastes), 
separating medical wastes by category 
{untreated and treated), packaging the 
medical wastes, and labeling and 
marking the packaged materials. The 
requirements of Subpart E generally 
apply to those regulated medical wastes 
generated in a Covered State that are 
transported, or offered for transport, off- 
site. Wastes that are treated and/or 
disposed of on-site at a generator’s 
facility are subject only to the general 
storage requirements of § 259.42. Most of 
these requirements are applicable to, 
and must be complied with by, the 
generator. Several of the requirements 
may also apply to transporters and 
treatment facilities (e.g., storage). 

Generators must ensure that all 
medical waste subject to these 
regulations meets all pre-transport 
requirements prior to shipment or being 
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offered for shipment off-site, either from 
the generator’s facility or from any 
intermediate site of treatment and/or 
storage. Wastes treated on-site prior to 
being transported off-site for disposal 
must meet all pre-transport 
requirements before being shipped off- 
site. However, as discussed above, 
medical wastes that are incinerated or 
otherwise “treated and destroyed” on- 
site are exempt from these regulations 
under § 259.30{b)(2). Regulated medical 
wastes retained on-site prior to 
incineration or other treatment or 
disposal processes must be stored in a 
manner that will prevent unauthorized 
access to the waste and will keep the 
waste free of animals and pests. The 
regulated medical wastes to be 
incinerated on-site are not subject to 
any other pre-transport requirements. 
Incinerator ash is exempt from Part 259 
requirements, but must be managed in 
accordance with applicable Federal, 
State, or local requirements. Regulated 
medical wastes that will be incinerated 
off-site must meet all pre-transport 
requirements prior to transport. 

EPA’s intent, in establishing 
segregation, packaging, labeling, and 
marking requirements for regulated 
medical wastes, is to ensure proper 
containment of the waste and to protect 
workers, handlers, and the general 
public from exposure to these materials. 
EPA intends for all packages containing 
regulated medical wastes to be labeled 
and marked and, therefore, easily 
identified as medical waste. Generator 
compliance with these rules will alert 
workers and waste handlers to take 
necessary precautions when handling or 
transporting the waste to protect 
themselves and the environment. As 
discussed below, the generator's 
signature on the tracking form is the 
generator’s certification that the waste 
is packaged, labeled, and marked 
properly. 

1. Segregation Requirements {Section 
259.40) 


a. General. This section requires 
generators of medical waste to segregate 
all categories of medical waste, to the 
extent practicable, prior to transport off- 
site. EPA believes it is generally 
necessary to segregate sharps, including 
sharps containing residual fluids, and 
fluids in quantities greater than 20 cubic 
centimeters {cc} from all other medical 
waste, as well as to segregate these 
wastes from each other. EPA believes 
that sharps and fluids pose special 
problems in waste handling and are best 
managed if placed in special containers. 
If not segregated, these items can 
contaminate other medical waste. 
Segregating sharps and fluids should 


increase the integrity and safety of all 

medical waste packaging and protect 

those persons handling the waste. Used 
and 


needles, syringes, other sharps, 
including the residual fluids contained 
therein, must meet more stringent 
packaging requirements than all other 
waste. In addition, fluids in quantities 
greater than 20 cubic centimeters (cc) 
must meet certain packaging 
requirements. Other regulated medical 
waste must be segregated, to the extent 
practicable, from other waste {e.g., 
h , radioactive, or general 
refuse), as well as from sharps and 
fluids. 

b. Mixing of regulated medical waste. 
When regulated medical waste cannot 
be segregated from other waste {i.e., it is 
not practicable), the generator must 
ensure that the waste is packaged and 
marked according to the applicable 
packaging requirements. For example, if 
general refuse is placed in the same 
container as fluids, then the packaging 
must meet the requirements for fluids. 
Further, if “untreated” regulated medical 
waste is mixed and co-packaged with 
“treated” regulated medical waste the 
package must be labeled and identified 
on the tracking form as “untreated 
medical waste.” The scheme outlined 
above provides incentives for 
segregation when it is advantageous for 
the generator to do so, but still does not 
preclude co-packaging when the 
generator determines it to be necessary 
or appropriate. 

2. Packaging Requirements (Section 
259.41) 

Section 11003 of the MWTA requires 
that the demonstration program include 
requirements for packaging medical 
waste that will protect waste handlers 
and the public from exposure to the 
dangers posed by medical waste. Under 
today's rule, generators must make 
certain that all medical waste is 
packaged prior to being transported or 
offered for transport off-site to ensure 
the containment of the waste, the 
protection of workers and waste 
handlers from exposure to the waste, 
and the protection of human health and 
the environment. 

Today's rule requires that all 
regulated medical waste to be managed 
off-site must be packaged in rigid, leak- 
resistant packaging. Any number of 
containers may be used to satisfy the 
basic performance requirements; for 
instance the combination of a plastic 
bag and a rigid cardboard box generally 
could satisfy the performance standards 
of “‘leak-resistance” and “rigid.” 
Although the plastic bags and other 
containers commonly used for waste 
collection within the facility are 
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generally able to withstand the stresses 
of handling and transport within the 
facility, the Agency believes that 
additional, rigid containerization is 
required to ensure integrity of the 
packaging during transit off-site. The 
generator must ensure that the § 259.41 
packaging requirements are met prior to 
the waste's being transported off-site. In 
a hospital setting, this means that 
wastes could be placed in containers 
(such as bins) meeting the requirements 
in a central location, such as a loading 
area. 

The Agency believes that these 
packaging requirements are an effective 
way to containerize waste that has been 
accumulated according to the common 
established collection and handli 
practices utilized in the health care 
setting. Comments submitted by an 
association representing waste handlers 
in response to the June 2, 1988 Federal 
Register notice (53 FR 20140) support the 
requirement for rigid packaging for 
waste that is transported off-site. 

The Agency recognizes that, if the 
generator decides to double package the 
waste to meet the requirements, 
increased handling and disposal costs 
may result. To increase the options 
available to the generator and 
transporter, today’s regulations provide 
for the utilization of reusable containers, 
such as bins and drums, provided a liner 
is used or the container is 
decontaminated prior to reuse. 

The Agency has not established 
special packaging standards for bulk 
materials {e.g., animal bedding) that are 
classified as regulated medical waste, 
since it is uncertain that a need exists 
for transport of such regulated medical 
wastes in bulk. The Agency requests 
comment on whether generators of 
regulated medical waste foresee the 
need to provide for bulk transport and 
any special packaging requirements that 
might be considered. 

Today's rule also specifies special 

packaging requirements for sharps and 
fluids. EPA's basic objectives in 
establishing these packaging 
requirements are: {a) To ensure that all 
wastes are properly contained, without 
leakage or release into the environment; 
and (b) to provide flexibility in how 
parties may meet the standards. 

The Agency has been requested to 
establish specific performance 
standards by some interested parties for 
specific types of containers {i.e., plastic 
bags, sharps containers, and boxes) 
when used for containment of regulated 
medical waste during transport. 
However, the Agency believes that it is 


inappropriate to specify specific 
performance standards for such 
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containers, since packaging materials 
vary extensively in their physical and 
mechanical properties. For instance, it is 
quite possible that a 1-mil-thick film of 
one polymer material will be more 
puncture, impact, and abrasion resistant 
than a 2-mil-thick film of a different 
polymeric material. The physical 
properties can be affected further by the 
manufacturing process, such as 
extrusion and injection molding. The 
most appropriate manner of determining 
the suitability of a particular container 
with respect to its ability to resist 
puncture, leaking, and/or breaking 
under individual usage conditions is to 
subject the container to those 
conditions. Therefore, in today’s rule, 
the Agency has set general performance 
standards for packaging of regulated 
medical waste. EPA requests comment 
on the appropriateness of these 
standards. The standards, discussed 
next, include general requirements for 
all regulated medical waste, and 
additional requirements for sharps and 
fluids. 

a. General packaging requirements. In 
all cases, regulated medical waste 
intended for transport offsite must be 
placed in a single container or a 
combination of containers that is rigid 
and leak resistant. For example, a box, 
pail, drum, or other container that can 
be closed or secured to prevent leakage 
during shipment could satisfy the “rigid” 
performance standard, and in some 
cases could satisfy the “leak-resistance” 
requirement as well. In other cases, a 
plastic bag used as an inner liner may 
be necessary to satisfy the “leak- 
resistance” requirement, or even more 
protective packaging may be necessary. 
The rule does not specify the containers’ 
composition or size, thus providing as 
much flexibility in packaging as 
possible. If untreated regulated medical 
waste is packaged in plastic bag(s), the 
bag(s) must be red in color or display 
the universal biohazard symbol. The 
bag(s) must be sufficiently sturdy to 
prevent tearing or breaking and must be 
sealed securely to prevent leakage. 
When treated regulated medical waste, 
other than sharps and fluids, is 
packaged in plastic bag(s), it must be 
packaged similarly to untreated 
regulated medical waste, except the 
bag({s) does not need to be labeled. 
Labeling requirements are discussed in 
section V.E.5. Reusable containers may 
be used, as well as containers that can 
be loaded on pallets and moved by 
forklift or mechanical means, as long as 
the handling procedures do not subject 
the containers to undue mechanical 
stress or compaction. 


b. Sharps and fluids packaging 
requirements. EPA is requiring that all 
sharps, including those that contain 
residual fluids, be placed in packaging 
that is rigid, leak-resistant, and 
puncture-resistant. If the container(s) 
cannot be sealed to prevent leakage, it 
must be placed in a plastic bag or other 
leak-resistant container that can be 
sealed to prevent leakage. The intent is 
to ensure that sharps and associated 
residual fluids (often blood) are securely 
contained and the integrity of the 
packaging is maintained from the time 
the waste leaves the generator’s site 
until the time the waste is disposed of or 
is treated and destroyed. 

The rule specifies that fluids in 
quantities greater than 20 cubic 
centimeters shipped off-site for 
treatment and/or disposal be packaged 
in packaging that is rigid, leak-resistant, 
and break-resistant to guard against 
spillage. All vessels or containers must 
be tightly sealed or stoppered to prevent 
leakage or spillage during transport. 
Fluids should not be placed in glass 
containers, since these containers may 
break during transport or handling. 
Blood bags and other non-rigid 
containers of fluids that contain more 
than 20 cc of fluid are required to be 
packaged as fluids (see § 259.41(b)(2)), 
since these items contain quantities of 
fluid which could be released during 
waste handling, contaminating other 
waste and posing a hazard for waste 
handlers. 

Syringes and other containers such as 
vials and blood bags that contain fluids 
in quantities of greater than 20 cubic 
centimeters (cc) may be emptied prior to 
packaging. EPA has established a fluid 
residual level of up to 20 cc's that may 
remain in syringes, tubing, vessels, and 
containers and still allow the waste to 
be packaged under the requirements of 
§ 259.41 (a) and (b)(1) only. This 20 cc 
level has been established based on the 
State of New Jersey's regulations, as a 
conservative estimate of the residual 
volume of fluid that will remain in a 
container after it has been emptied. The 
Agency is concerned that attempts to 
remove all remaining fluids may expose 
health care workers to additional risk, 
and such small volumes of fluid should 
not present any significant potential for 
contaminating other wastes or waste 
handlers. 

c. Packaging requirements for 
oversized medical waste. EPA has not 
established specific packaging 
requirements for “oversized” medical 
waste as defined in § 259.10. Wastes 
falling into this category include 
regulated medical waste too large to be 
adequately packaged in accordance 
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with the abo standards (i.e., the waste 
will not fit in standard-sized plastic bags 
or containers). These wastes should be 
managed to protect the waste handler 
and public from exposure. 


3. Storage Requirements (Section 259.42) 


Although an optimal medical waste 
management plan might involve the 
same-day collection and treatment of 
regulated medical waste, many 
generating facilities are unable to 
accommodate this management scheme. 
This is particularly true for parties 
generating relatively small quantities of 
regulated medical waste. Thus, 
regulated medical waste intended for 
disposal off-site may require storage 
prior to transport off-site. 

The Agency, in referring to on-site 
storage prior to transport, is referring 
specifically to that area of the facility 
where waste is stored or accumulated 
prior to off-site transport or disposal (or 
incineration or treatment/destruction 
on-site). Typically, it is the area within a 
generator’s facility where waste is put 
into secondary containers, packages are 
marked and labeled, and where the 
medical waste tracking form is 
completed. As explained previously, the 
Agency is not regulating intermediate 
accumulation areas, such as the area of 
the facility where waste is first 
generated (e.g., patient rooms, operating 
rooms, laboratories and waste holding 
areas (areas of the facility where waste 
is accumulated and temporarily held)) 
until it is moved to the facility's final on- 
site storage and packaging area. 

The storage requirements in today’s 
rule are also applicable to regulated 
medical waste during transport and 
prior to treatment and disposal. These 
requirements will reduce the potential 
number of occurrences where the public 
could be exposed to the waste. 

EPA has established limited 
requirements to provide a minimum 
standard of safety and to ensure 
containment of the medical waste under 
the general authorities of section 
11003(a)(4)(A) and (B), which require 
segregation and proper containment of 
waste to protect the public from 
exposure. EPA recognizes that 
individual States or localities may 
determine that additional requirements, 
or more specific requirements, are 
necessary. EPA is considering 
developing guidance (e.g., as part of a 
Model State Program) to aid States in 
the development of storage standards. 
Under today’s rule, regulated medical 
waste must be stored in accordance 
with the following requirements: (a) 
Regulated medical waste must be stored 
in a manner and location that maintains 
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the integrity of the packaging and 
affords protection from water, rain, and 
wind; (b) regulated medical waste must 
be maintained in a nonputrescent state 
to avoid becoming a nuisance to 
workers and the public. Refrigeration 
may be necessary depending on the type 
of waste stored and the length of the 
storage period; (c) regulated medical 
waste can be stored in outside storage 
areas (e.g., dumpsters, sheds, tractor 
trailers) only if the areas are locked to 
prevent unauthorized access; (d) 
regulated medical waste stored on-site 
must be contained in a secure, locked 
area, with access limited to authorized 
waste handlers and employees in order 
to prevent exposure to the public; and 
(e) regulated medical waste must be 
stored in a manner that affords 
protection from animals and does not 
provide a breeding place or a food 
source for insects and rodents. 

EPA believes these are good 
housekeeping practices which are 
necessary to maintain proper sanitary 
conditions and which will protect the 
public from exposure. Comments are 
requested on these requirements and on 
the need for additional requirements. 


4. Decontamination Standards for 
Reusable Containers (Section 259.43) 
EPA is promulgating in today’s rule 
general requirements for the 
decontamination of packaging/shipping 
containers to allow for their reuse 
without compromising the safety of 
waste handlers. Any rigid container 


which is reused must be decontaminated 


prior to reuse if the container is visibly 
contaminated. If, for any reason, a 
container cannot be decontaminated 
and rendered free of visible 
contamination, the container will be 
considered regulated medical waste and 
must be handled, treated, and disposed 
of as such. Inner liners used in 
conjunction with reusable containers 
must be disposed of with the regulated 
medical waste they contain. EPA's goal 
is to ensure protection of all waste 
handlers. Therefore, any non-rigid 
package liners must remain intact and 
be disposed of with the waste, and may 
not be reused. 
Section 259.43(b) requires containers 
to be free of any visible signs of 
contamination prior to reuse. Under 
§ 259.43(c), any container that cannot be 
rendered free of visible contamination 
must be managed as regulated medical 
waste. The Agency is not requiring 
waste handlers to utilize any specific 
method to decontaminate containers in 
these regulations because there was 
insufficient time to conduct technical 
studies to determine the effectiveness of 
various methods. EPA suggests that 


reusable containers be thoroughly 
washed and decontaminated each time 
they are emptied, unless the surfaces of 
the containers have been completely 
protected from contamination by 
disposable inner liners, bags or other 
packaging devices removed with the 
waste. Review of State standards 
indicates that suggested methods of 
decontamination include, but are not 
limited to, agitation to remove visible 
contaminants combined with one of the 
following procedures: (a) Exposure to 
hot water of at least 82 °C (180 °F) for a 
minimum of 15 seconds; or (b) exposure 
to chemical disinfection in accordance 
with the EPA-approved label directions 
for hypochlorite, iodoform, or 
quaternary ammonium antimicrobial 
products. The Agency requests comment 
on the appropriateness of these 
suggested decontamination methods and 
other methods which may be in use. 


5. Labeling Requirements (Section 
259.44) 


Section 11003 of the MWTA requires 
EPA to establish appropriate 
requirements for the labeling of 
regulated medical waste containers or 
packages. The purpose is to ensure that 
regulated medical waste can be easily 
identified as such during shipment and 
disposal. Under today’s rule, EPA is 
requiring that each package containing 
untreated regulated medical waste be 
imprinted or affixed with a label 
including the words “Infectious Waste,” 
“Medical Waste,” or a label displaying 
the universal biohazard symbol. When a 
red bag is used as a container, however, 
the color red is recognized as an 


indicator that the bag contains untreated 


regulated medical waste and serves the 
same function as the label. However, a 
label is always required on the outer 
surface of an untreated regulated 
medical waste package, regardless of 
the color of the package. 

Regulated medical waste categorized 
as “treated medical waste”, discussed 
above, does not require a label on the 
package. Such waste poses a 
substantially reduced risk of disease 
transmission, and a label indicating 
“infectiousness” would not be 
appropriate. 


6. Marking (Identification) Requirements 
(Section 259.45) 

Today's rule requires generators to 
ensure that all packages of regulated 
medical waste, including treated 
medical wastes and oversized medical 
wastes, that are shipped off-site be 
marked clearly to identify both the 
generator and transporter of the medical 
waste. The purpose of this requirement 
is to facilitate identification of the 
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generator and transporter of any 
regulated medical waste that is found to 
be mismanaged or disposed of 
improperly. All containers must be 
marked with the identity of the 
generator. The marking(s) placed on the 
outer surface of the package, once it has 
been prepared for shipment, must also 
include the identity of the transporter, 
the date that the waste is removed from 
the generator’s site, and identification of 
the package's contents as medical 
waste. In conjunction with the date, 
other markings may be used to indicate 
or establish the unique shipment (e.g.. 
the tracking form number, a bar-code 
label, or some other assigned box 
number). All such tags or markings must 
be water resistant to ensure survival of 
the information in the event the 
package(s) or container(s) becomes wet. 

The marking, affixed to or placed on 
the package must specify the name of 
the generator and the generator’s State 
permit or identification number. If the 
State does not issue permit or 
identification numbers, then the 
generator’s address must be used. 
Because EPA will not be issuing any 
generator identification numbers under 
this demonstration program, the 
generator’s permit or identification 
number will be any such identification 
number that is required by the State. 
Generators can use pre-printed 
markings or have the marking printed 
directly on the package. The 
identification tags must be of sufficient 
dimensions to contain all of the 
information required-and should be 
printed with lettering sufficiently large 
to be read easily. 

Markings placed on the outermost 
surface of the package must contain, in 
addition to the generator identification 
information, similar information for all 
transporters (i.e., transporter’s name, 
address, and/or State permit or 
identification number). Generators 
should obtain this information from 
transporters; transporters may provide 
generators with pre-printed tags, or may 
mark the packages for the generator 
prior to acceptance. The marking also 
must include the date the package was 
shipped in order to facilitate tracking of 
individual shipments. 

When regulated medical waste is 
handled by more than one transporter, 
each subsequent transporter must affix 
an additional, separate identification tag 
to the outermost surface of the package 
with the transporter’s name, address 
and/or State permit or identification 
number, and the date of transfer (see 
§ 259.70(e)). All such tags should be 
placed on the secondary package so as 
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not to obscure previously placed tags or 
markings. 


F. Subpart F—Generator Requirements 


The generator’s role in tracking 
medical waste is vital since he is 
responsible for packaging, labeling, and 
marking the waste and for initiating the 
tracking process. The following 
paragraphs describe major sections of 
the generator regulations in Subpart F of 
Part 259. 


1. Applicability and General 
Requirements (Section 259.50} 

a. General. The rule requires all health 
care providers or other affected facilities 
located in the Covered States to 
determine whether the wastes they 
generate are regulated medical wastes. 
The Agency will work with the States, 
trade associations, and other Federal 
agencies to inform generators in the 
Covered States of their new 
responsibilities under today's rule. 
Generators who generate mixtures of 
regulated medical waste and hazardous 
waste may be subject to today’s rule for 
those mixtures if the waste is not 
subject to the manifesting requirements 
of Subtitle C. Mixtures of regulated 
medical waste and radioactive wastes 
are subject to today’s rule (see Section 
VILA of the Preamble}. 

Under today’s rule, vessels (including 
foreign-flagged ships) must manage any 
regulated medical waste according to 
these regulations when at port in a 
Covered State, and when such waste is 
to be removed from the vessel for 
transport and disposal. In situations 
where a ship is docked at a shore base, 
the shore base may perform the 
generator functions, such as maintaining 
records and initiating the tracking form, 
if waste is to be sent off-site, provided 
that the waste is stored at all times in 
compliance with the on-site storage 
provisions in § 259.42. In this situation, 
the ship operator and shore base 


responsibilities. However, both parties 
remain liable for compliance. 
_ Wastes managed at the generator’s 


“treated and destroyed” exemption must 
also maintain certain records. 


b. Generator exemptions according to 
quantity. Generators who will be 
sending their medical waste off-site 
must estimate quantities that will be 
shipped off-site to determine if they may 
be subject to reduced tracking 
requirements, as discussed below. 

Section 11003{b) allows EPA to 
establish an exemption from the 
tracking requirements for generators of 
small quantities of regulated medical 
waste based on the quantity generated 
per calendar month. EPA has 
determined that some form of exemption 
from the full tracking requirements is 
appropriate for generators of less than 

per r month, because 
the paperwork burden resulting from 
tracking each shipment individually 

overwhelm generators, 

transporters, treaters and disposers, 
making the whole tracking system 
virtually impossible to administer and 
thus ineffective. This would be 
especially problematic in a program of 
short duration that affects persons not 
formerly subject to similar regulation 
where Congress clearly envisioned 
expeditious implementation. 
Discussions with State officials and 
health care organizations indicate that 
under the definition of “regulated 
medical waste” in today’s rule, the 
universe of generators in the less than 50 
pounds per month category would be 
extremely large (in excess of 100,000). 
EPA considered an outright exemption 
under which waste from this category of 
generators could be disposed of in the 
normal (e.g., general refuse} solid waste 
stream. (This would be similar to the 
“small quantity” hazardous waste 
generator exemption under 40 CFR 
261.5.) EPA rejected this option because 
some problems have been caused by 
relatively small quantities of medical 
waste being improperly managed. 

For the reasons discussed above, 
under tuday’s rule, generators of less 
than 50 pounds per month of regulated 
medical waste are responsible for: 
proper packaging, labeling, and marking 
of waste; use of transporters who have 
notified EPA; and use of a log to record 
when waste is transported off-site (see 
§ 259.50(e)(2)). These generators are not 
required to complete a tracking form for 
each shipment, nor are they required to 
comply with the associated exception 
reporting requirements. These two 
exemptions should result in a significant 
reduction of the paperwork burden for 
medical waste managers. EPA believes 
this limited exemption achieves the 
appropriate balance between the need 
to ensure that even very small quantities 
of medical waste are properly managed 
and the need to develop a program that 
can be quickly and easily implemented. 
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Comments are requested on the 
approach described above. 

There are two further considerations 
related to generators of less than 50 
pounds per month. First, wastes 
disposed on-site (e.g., land-filled or 
sewer-disposed) are not counted 
towards the 50 pound limit. Since these 
wastes would not be subject to the 
tracking requirements of today’s rule, it 
is not appropriate to change a 
generator’s regulatory status based on 
the amount of material not sent off-site. 
(EPA notes that a similar concept is 
used in the hazardous waste rules at 40 
CFR 261.5.) Also, the reader should note 
that a generator need not count the 
weight of the packaging materials 
against the 50 pound per month limit. 

Second, the tracking requirements of 
today’s rule apply in full to a generator 
of less than 50 pounds per month, if he 
accumulates his waste on-site and ships 
a package or packages with a total 
weight of 50 pounds or more at any one 
time or in any calendar month. The 
small generator exemption is thus 
limited to persons who generate less 
than 50 pounds per month and ship less 
than 50 pounds at any time. The purpose 
of the 50 pound shipment rule is to 
overcome the difficulties in ensuring 
compliance with the generator’s 
determination that he generates less 
than 50 pounds per month. Thus, the 
shipment rule establishes a clear 
measure for generators and transporters 
as to when a tracking form must 
accompany individual shipments of 
waste. 

Under Subpart H of today’s rule, 
transporters who pick up wastes from 
generators producing less than 50 
pounds per month will be responsible 
for initiating a tracking form for those 
wastes. However, transporters are 
allowed to initiate a single tracking form 
to cover all of the waste present on each 
truck that is generated by generators of 
less than 50 pounds per month. A 
separate tracking document for each 
generator is not required. Therefore, 
while the generator is relieved of some 
of the paperwork burden, his waste still 
will be responsibly tracked and 
handled. This is somewhat different 
from the approach under the hazardous 
waste regulations. In the hazardous 
waste regulations, EPA does not 
regulate waste from generators of less 
than 100 kilograms (220 pounds) per 
month (except for acutely hazardous 
waste; see 40 CFR 261.5). Since the 
medical waste tracking regulations 
essentially regulate all listed medical 
wastes, the Agency determined some 
flexibility was necessary for managing 
so many very small shipments, and 
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developed the approach described 
above. 

c. Shipments between generators’ 
facilities. EPA has established special 
requirements for shipments of regulated 
medical waste when the waste remains 
under the generator'’s direct control (i.e., 
within an institution or company) (see 
§ 259.51(b)). An institution or company 
sometimes ships waste from the original 
generation point (e.g., a location 
elsewhere in the same city) to a central 
collection point where waste is 
consolidated for further shipment or 
treatment, including incineration. In the 
Uniform Hazardous Waste Manifest 
system, when shipments of hazardous 
waste move “off-site” (i.e., must traverse 
along, as opposed to across a public 
road), a manifest is required. For 
regulated medical waste, EPA believes 
that tracking of such internal waste 
movements and use of transporters that 
have notified EPA is unnecessary, 
provided certain conditions are met. 

As an alternative to the full tracking 
provisions in today’s rule, EPA is 
allowing a generator to transport his 
own waste without a tracking form from 
the point of original generation to a 
central collection point within the same 
State (see § 259.51(b)) provided he 
complies with the packaging, labeling, 
and marking provisions of Subpart E 
and the additional reporting 
requirements of § 259.56 of Subpart F. 
Generators who elect to use this 
exemption are required to keep 
operating logs at each site of original 
generation and central collection point, 
containing information similar to that 
required of generators of less than 50 
pounds per month under § 259.50(e)(2). 

When transporting the shipment, the 
generator's representative (probably an 
employee) signs the first log maintained 
at the point of original generation; upon 
delivery to the central collection point, 
the representative signs the second log 
maintained at the central collection 
point. At that time, the waste is once 
age subject to all of the requirements 
of Part 259, including Subpart G if the 
waste is incinerated. EPA believes that 
since the waste is under the generator’s 
direct contro! during this transit, and 
since the transport will typically be 
short distances, the waste will be 
properly managed without the need for 
the tracking form. 

This approach is different from that 
required under the hazardous waste 
regulations (i.e., each shipment of 
hazardous waste sent off-site (traversing 
public roads) must be manifested). 
Available information indicates that 
medical waste does not pose the same 
kinds or degree of hazard posed by 
hazardous waste, which is why EPA has 


not listed medical waste as hazardous 
waste. Further, EPA anticipates that 
many medical waste generators, such as 
research facilities, will want to transport 
small amounts of medical waste to 
central locations for further 
management. Under the Subtitle C 
program, generators of less than 100 
kilograms (220 pounds) per month may 
ship waste without a manifest. Under 
today’s rules, all generators of regulated 
medical waste are regulated. Requiring 
initiation of tracking forms from all of 
these generators could overwhelm the 
tracking system and make it difficult to 
implement, especially given the 
relatively short duration of the 
demonstration p 

d. Transport by generators of less 
than 50 pounds of regulated medical 
waste per month. EPA also has 
established special requirements for 
generators of less than 50 pounds per 
month. In certain circumstances 
(§ 259.51(a)), these generators may be 
exempt from the requirement to use 
transporters who have notified EPA, and 
from the requirement to use the tracking 
form. This exemption allows a generator 
to transport his own regulated medical 
waste in his personal vehicle to his 
place of business, a health care facility, 
or a treatment or disposal facility, 
without the need to comply with the 
transporter notification requirements, 
provided the waste is properly 
packaged, labeled, and marked. To 
qualify for this exemption, the generator 
must have a written agreement with the 
facility to accept the waste. The purpose 
of this provision is to ensure that 
medical professionals (e.g., physicians 
or veterinarians) providing medical 
services away from their place of 
business are allowed to transport the 
waste back io either: (1) Their place of 
business for proper transport to a 
treatment or disposal facility; or (2) 
directly to a health care, treatment, or 
disposal facility. EPA has established 
these conditions because the Agency 
believes that health care professionals 
are capable of safely transporting small 
amounts of regulated medica! waste 
when compliance with the full set of 
requirements would be impractical. 

While EPA's hazardous waste 
regulations do not make special 
provisions for this kind of transport, 
under Section 261.5, EPA does not 
regulate the transport of such small 
amounts of hazardous waste (except 
acutely hazardous waste). 

Finally, the reader should note that 
small individual generators may find it 
economical to contract as part of a 
group for waste management services. 
For example, a number of practitioners 
in a building, each with their own 
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practice, could contract with a hauling 
and disposal company as a group. In this 
case, medical waste could be picked up 
from each practice within the building in 
packaging that would not be adequate 
for off-site transport (i.e., in plastic bags 
only) but the transporter would then 
combine the waste in packages that 
meet all requirements (e.g., boxes, bins, 
etc.) before actually removing the waste 
from the building. In this way, these 
smaller generators could take advantage 
of economies available when shipping 
larger quantities. Generators may also 
make similar arrangements with their 
building maintenance companies. In 
either case, each generator of course 
remains responsible for complying with 
the applicable generator requirements. 

Also, as described in detail below, 
today’s rule would allow transporters to 
“remanifest” (i.e., combine many small 
shipments on one tracking form) 
shipments from small generators, 
leading to reduced paperwork. Also, the 
building management company may act 
under a contractual agreement and 
perform the remanifesting or 
consolidation function on behalf of the 
transporter. 


2. Requirement To Use Transporters 
Who Have Notified EPA (Section 
259.50(f)) 


Except as discussed below for mail 
shipments, and above for the special 
provisions in § 259.51 (a) and (b), 
generators in a Covered State may offer 
waste only to a transporter who has 
notified EPA that he intends to operate 
in that Covered State as a regulated 
medical waste transporter. The 
notification procedure for transporters is 
discussed in Section V.H. of the 
Preamble and in § 259.72. The generator 
is responsible for determining whether a 
transporter that he plans to use has 
notified EPA. EPA will provide each 
State with a list of transporters who 
have notified EPA in their State. 
Questions concerning the status of a 
transporter in any Covered State also 
may be adcressed to the Chief, Waste 
Characterization Branch, U.S. EPA (0S- 
332), 401 M St. SW., Washington, DC 
20460. The Agency will maintain a 
master list for each Covered State of all 
transporters that have notified EPA and 
have been assigned a medical waste 
identification number. 

As described below, when certain 
regulated medical waste is shipped by 
mail, as specified in § 259.51(c), 
generators need not meet the 
requirement to use a transporter who 
has notified EPA if certain conditions 
are met. In meetings with State 
representatives, EPA was informed that 





services are being offered whereby 
discarded sharps are being sent by mail 
to facilities for treatment and disposal. 
Today's rule allows this practice to 
continue provided the generator sends 
the shipment by registered mail with a 
return receipt requested and the 
shipping package conforms with all U.S. 
Postal Service requirements. The 
exemption contained in today's 
regulations allows this method of 
transport for generators of less than 50 
pounds of regulated medical waste per 
month who ship sharps (waste Classes 4 
and 7); these generators are not required 
to complete tracking forms for their 
shipments of less than 50 pounds. For 
this reason the exemption is limited to 
those generators who meet the 
conditions of § 259.50(e}(2}{i}. The return 
mail receipt serves the dual purpose of 
substituting for the transporter log and 
tracking form. The Agency notes that 
the Postal Service is currently 
reevaluating its rules for shipping 
biological materials through the mail. 
EPA will continue discussions with the 
Postal Service on whether, and under 
what conditions, such shipments will 
continue to be allowed. 


3. Acquisition and Use of the Tracking 
Form (Section 259.52) 


The core of the demonstration 
program, as explained above, is the 
requirement to track medical wastes 
from the site of generation to the 
treatment or disposal facility. Each 
generator of 50 pounds per calendar 
month or more, or any generator who 
initiates a shipment of 50 pounds or 
more, is responsible for initiating a 
tracking form according to the directions 
given in § 259.52 and Appendix I. 
(Requirements for generators of less 
than 50 pounds per month are discussed 
below.) Even if the waste is being sent 
to a non-Covered State, the generator is 
required to initiate a tracking form so 
that he may receive a signed copy, 
assuring him of the waste’s receipt at 
the destination facility. There must be a 
sufficient number of copies (at least four 
(4)) so that the generator, each 
transporter, and the disposal facility or 
treatment and destruction facility will 
each have a copy for its records; 
furthermore, there must be an additional 
copy to be returned to the generator. 
States may require additional copies if 
they so choose under State regulations. 

a. Acquisition of the medical waste 
tracking ferm. Today’s rule provides for 
a hierarchy of tracking form use similar 
to that in the UHWM system. As with 
the Subtitle C hazardous waste 
manifest, States may choose to print the 
Federally-required Medical Waste 
Tracking Form. The State form must be 


identical to the one published today as 
Part 259, Appendix I. If the State in 
which regulated medical waste is to be 
disposed (consignment State) is a 
Covered State supplying and requiring 
the use of a State-printed medical waste 
tracking form, then the generator must 
use the tracking form of the State of 
disposal. (The same requirement also 
applies to those instances where the 
transporter initiates a tracking form.) If 
the State in which the regulated medical 
waste is to be disposed is a Covered 
State that does not supply or require the 
use of its tracking form, or the State is 
non-Covered, then the generator must 
use the medical waste tracking form of 
the State of generation if it supplies the 
form. If neither the generator State nor 
the consignment (disposal) State 
supplies the medical waste tracking 
form, then the generator may have the 
Federal form (attached in the Appendix 
I to Part 259) reproduced for its use. 

Finally, EPA has established 
provisions today that require a 
transporter who will be hauling waste to 
a Covered State which prints the 
tracking form to obtain the form and 
supply it to the generator. (See the note 
after § 259.52(b)(3), and see 
§ 259.74(a)(2).) EPA does not require this 
of hazardous waste transporters, but 
given the large number of small medical 
waste generators (most of whom have 
had little or no experience in obtaining 
manifests), and the need to implement 
the medical waste tracking program 
quickly, EPA believes it is necessary to 
place this responsibility on the 
transporter. 

b. Use of the medical waste tracking 
form. When initiating the tracking form, 
the generator, or his authorized 
representative, must fill in the required 
information and sign the certification on 
the tracking form. (A transporter may 
help the generator fill in the information, 
but the generator is still responsible for 
complying with Subparts E and F and 
ensuring that the information entered on 
the tracking form is correct.) The 
certification states that the shipment 
contents are properly classified, 
packaged, labeled, and marked in 
compliance with all applicable State and 
Federal regulations, and that the 
generator is aware that civil and 
criminal penalties exist if he withholds 
or misrepresents information on the 
form. (See Appendix I for the 
instructions for completing the Medical 
Waste Tracking Form.} 

The Generator Certification box of the 
Medical Waste Tracking Form 
promulgated today is similar to the 
UHWM generator certification except 
that it requires that the signatory be 
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formally authorized to sign for the 
facility. As under any tracking program, 
it is particularly important that the 
person signing the medical waste 
tracking form have the training and 
knowledge necessary to determine that 
the waste is actually properly packaged, 
labeled and marked. As a result, the 
person signing the form should be 
properly designated by the person in 
charge of the generator’s operation (e.g.. 
in a doctor's office, the doctor) in order 
to ensure that the tracking of medical 
waste, which is the cornerstone of the 
demonstration program, is properly 
carried out. 

Although a formal authorization 
would generally be provided for any 
tracking form where the signatory must 
sign on behalf of the facility, the form 
promulgated today explicitly requires a 
written authorization. EPA believes that 
this requirement is warranted for 
today's form for several reasons. First, 
the regulations promulgated today will 
apply to a large and diverse regulated 
community which previously has not 
been regulated by EPA. As a result, it is 
necessary to describe with greater 
specificity the steps generators will need 
to take in order to assure that their 
wastes are properly managed and 
tracked. A requirement that 
authorization be written will also 
expedite awareness by facility officials 
of their responsibilities under this new 
program. Because of the relatively short 
amount of time prior to the effective 
date of this program and the desire to 
have the program operational by this 
summer, there can be no delay in 
informing and educating persons 
responsible for medical waste 
management to the program 
requirements. Moreover, the need for 
greater specificity is also heightened by 
the short duration of the program 
because there will be little time to revise 
and cure any shortcomings in the 
requirements promulgated today, 
including the generator certification. For 
these reasons, EPA is promulgating a 
more detailed generator certification 
statement in today’s form than that 
required under the UHWM. 

The generator must identify his 
medical waste as either “treated” or 
“untreated,” and must specify the 
quantity of each (both number of 
packages and total weight or volume) in 
Box l(a) and (b) of the tracking form. 
EPA also has provided a space (Box 
11(c)) for State regulated medical waste. 
This may be used when a State 
regulates medical wastes not covered 
under the Federal program (e.g., wastes 
from RCRA Sections 11002 (a) 6 through 
9 that EPA chose not to list). The 
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quantity of State regulated wastes 
should not be recorded in Boxes 11(a) or 
11(b) but should be recorded separately 
in Box 11(c). Finally, the generator must 
obtain the signature of the initial 
transporter and retain a copy of the 
signed tracking form for his records. 

If rail shipments are initiated from the 
site of generation, the generator is 
responsible for sen at least one 
copy of the signed tra form to each 
of the following: (1) the first non-rail 
transporter, if one is used; (2) the 
destination facility, if the waste is 
transported solely by rail; and (3) the 
last rail transporter, if the wastes are to 
be exported. 

These requirements are consistent 
with the Subtitle C Uniforn Hazardous 
Waste Manifest system for transport by 
rail. The Agency did not wish to impose 
a system of document handling that may 
be disruptive to existing practices. The 
rationale for establishing such a system 
was developed in 45 FR 12739, February 
26, 1980. 

Finally, if the generator's medical 
waste is subject to the Nuclear 
Regulatory Commission (NRC) 
regulations as well as EPA tracking 
requirements, the information required 
by the NRC can be placed on the 
tracking form in the appropriate boxes 
(e.g., generator’s name and address). 
Information required by NRC but not 
required by EPA (e.g., radionuclide 
identity) may be placed in Box 14 
(Special Handling Instructions and 
Additional Information). If the space in 
Box 14 is not adequate, the generator 
may attach sheets presenting the NRC- 
required information. Box 14 also may 
be used for instructions for handling 
oversized regulated medical waste. 


4. Use of Logs by Generators of Less 
Than 50 Pounds Per Month (Section 
259.54(b)) 


Generators who generate less than 50 
pounds of regulated medical waste per 
calendar month and do not ship in that 
calendar month any package(s) greater 
than 50 pounds must maintain a log that 
contains information on ae § shipment 
of medical waste, if tracking forms are 
not used: The log, which must be 
maintained on-site for three (3) years 
from the date of the most recent entry, 
must provide the following information 
and must be signed by the transporter 
when the waste is picked up: the 
transporter’s name and address; the 
quantity and category of waste 
— rted; and the date of shipment. 

e waste is transported personally 
by = generator, the log should be 
completed to reflect this by having that 
person (e.g., the generator) or his 
authorized employee, who transports 


the regulated medical waste, sign the log 
as the transporter. The Agency is not 
requiring the health care facility or 
destination facility to sign the 
generator’s log since that would require 
that the generator carry the log with him 
each time he regulated 
medical waste to a health care facility 
or the destination facility. To ensure 
that such wastes are delivered to the 
health care facility, a treatment or 
destruction facility, or the destination 
facility, and that a record of the ~ 
transaction is available for inspection or 
compliance monitoring, the Agency is 
requiring that the health care or 
destination facility to which the 
generator transports the waste maintain 
a log as required in § 259.83(b). 

Some generators may not know the 
volume of waste they generate until the 
end of a month. Each generator, 
however, is responsible for determining 
his monthly generation and complying 
with the appropriate requirements (see 
§ 259.50{e), introductory text). 
Generators who believe they may 
exceed the 50 pounds per calendar 
month limit in a given month may find it 
prudent to use the tracking form as a 
precaution. Some transporters may, in 
fact, require the tracking form from all 
generators. 


5. Exports of Regulated Medical Waste 
(Section 259.53) 


Generators (including transporters 
who initiate tracking forms) exporting 
regulated medical waste to a foreign 
country for treatment and destruction or 
disposal are required to request written 
confirmation from the accepting facility 
that the waste was received. In addition 
to receiving the written confirmation, 
the generator should also receive a copy 
of the tracking form from the last 
domestic (U.S.) transporter as required 
under § 259.74(e). In order to obtain the 
written confirmation, the Agency 
suggests that generators, and 
transporters who consolidate waste not 
accompanied by a tracking form, who 
are shipping regulated medical waste to 
a foreign destination facility could 
forward two copies of the tracking form 
directly to the treatment and destruction 
or disposal facility. The destination 
generator should request that the owner 
or operator of the facility, upon receipt 
of the waste, sign and return a copy of 
the tracking form, and in fact may want 
to include such a clause in any contract 
with the receiving facility. 

The Agency also is requiring 
transporters who deliver regulated 
medical waste to a foreign carrier, 
foreign transfer facility, or foreign 
destination facility, to send a copy of the 
tracking form to the generator with the 
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signature of the accepting transporter, 
transfer facility, or destination facility. If 
the accepting transporter or destination 
facility is not willing to sign the tracking 
form, the last domestic transporter 
should indicate this in Box 14 of the 
tracking form (Special Handling 
Instructions and Additional 
Information). 

Generators, including transporters 
who have consolidated or remanifested 
waste onto a new tracking form (see 
§ 259.76), must file exception reports 
within 45 days, as required under 
§ 259.55, if they have not received 
written confirmation of receipt of the 
regulated medical waste by the 
destination facility. This requirement 
also applies in the case of foreign 
shipments. 

The requirement that the generator 
request written confirmation from the 
destination facility, coupled with the 
requirement that the last domestic 
transporter send a signed copy of the 
tracking form to the generator upon 
delivery of the waste to a foreign 
transporter, transfer facility, or 
destination facility, provides reasonable 
assurance that the waste has reached 
the destination facility. 


6. Recordkeeping (Section 259.54) 


There are a number of recordkeeping 
requirements for all generators of 
medical waste, including generators of 
less than 50 pounds per month. 
Generators who are required to use the 
tracking form must keep a copy of each 
tracking form for three (3) years from the 
date of acceptance of the shipment by 
the transporter. These generators also 
must keep signed copies of each of the 
corresponding tracking forms signed by 
the destination facility for at least three 
(3) years from the date of acceptance of 
the shipment by the transporter. As with 
all other recordkeeping requirements of 
today’s rule, the Agency has determined 
that such records are necessary for 
compliance monitoring and for providing 
any generator-specific data needed to 
assess the effectiveness of the program 
and the need for national medical waste 
regulations. Recordkeeping is of 
particular importance in this program 
because the size of the regulated 
universe makes reporting by generators 
infeasible. The Agency believes that 
three years is the appropriate time 
period for record maintenance under 
this program for the following reasons: it 
is the standard used in several of the 
Covered States and other RCRA 
programs; and it allows appropriate 
enforcement actions for program 
violations incurred during the 
demonstration program. 
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All records should be kept on-site so 
that they are easily accessible for 
inspection. If, however, recordkeeping 
operations are normally conducted at 
another corporate or business location, 
the generator may keep records there, if 
they will be readily accessible for 
inspection purposes. 

As described in the next section of 
this Preamble (see Part 259, Subpart G), 
generators who incinerate wastes on- 
site must report the volume and type of 
waste incinerated. (Information about 
wastes accepted from off-site sources 
should also be included in the reports, 
where applicable.) Finally, generators 
who claim the § 259.30(c)(2)({iv) 
exemption for waste that has been 
treated and destroyed must keep 
records of the amounts treated in such a 
manner in order to qualify for the 
exemption. 


7. Exception Reporting (Section 259.55) 


For the tracking system to accomplish 
its purpose, officials must be alerted 
whenever the tracking “circle” is 
broken. If the generator who initiated a 
tracking form does not receive a signed 
copy of the form from the destination 
facility (and in the case of foreign 
shipments, from the last domestic 
transporter) within 35 days after the 
waste was accepted by the initial 
transporter, the generator must contact 
both the transporter and the destination 
facility to determine what happened to 
the waste and the tracking form. If a 
signed tracking form has not been 
received within 45 days from the initial 
date of transport, the generator must 
submit an exception report to the 
Regional Administrator and to his State 
that includes: (a) A legible copy of the 
tracking form for which the generator 
did not receive a signed copy; and (b) a 
letter signed by the generator, detailing 
his efforts to locate the waste. 

A copy of the exception report must 
be kept in the generator’s records for 
three (3) years. 


8. Additional Reporting (Section 259.56) 


Through broad authorities granted in 
Section 11004 of the Act, EPA can 
require generators to furnish additional 
reports concerning medical waste 
generated at their facilities. For 
example, during an enforcement 
proceeding, the Agency may require 
additional information concerning the 
disposition of certain quantities of 
waste, including medical wastes not 
sent off-site (e.g., wastes disposed of on- 
site in sewers or landfills). Section 
259.56 codifies the information gathering 
authority provided in section 11004 with 
respect to generators of regulated 
medical waste. Generators are required 


to provide any information available 
upon request. EPA has codified similar 
provisions for transporters (§ 259.79) 
and for owners and operators of 
destination facilities (§ 259.84). 

Also, EPA requests comment 
concerning the various sources of 
information and strategies available to 
gather the requisite information to 
develop the Reports to Congress, 
required under Section 11008. In 
particular, EPA requests comments on 
means to ascertain quantities of 
regulated medical wastes discharged to 
sewers or landfilled on-site. Currently, 
the regulations do not provide for 
recordkeeping of these practices. 

Additionally, it has been requested 
that EPA require a one-time report from 
generators describing the quantities of 
medical waste in the section 11002(a)(6- 
10) waste types that are not regulated 
under the Part 259 requirements. EPA 
has determined that methods other than 
a generator report (e.g., a statistical 
sampling of the various generator types) 
could be used to obtain the same 
information, with significantly less 
burden on the generators. EPA requests 
comment on the necessity of such a 
generator report and on other means of 
obtaining similar information. 


G. Subpart G—On-Site Incinerator 
Requirements 


Section 11003(c) of RCRA requires 
EPA to promulgate recordkeeping and 
reporting requirements for medical 
waste generators in Covered States who 
incinerate regulated medical waste on- 
site and, thus, do not track such waste 
under the requirements of the 
demonstration program. The statute 
further directs EPA to require these 
generators to prepare and submit a 
report summarizing the volumes and 
types of medical waste incinerated on- 
site during the first 6-month period 
following the effective date of these 
regulatory provisions. 

The on-site incinerator reporting 
requirements in today’s regulation 
satisfy this statutory requirement. EPA 
has decided to use its broad authority 
under RCRA Section 11004({a) to require 
information on the incineration process 
and the incinerators themselves, in 
addition to the minimum information 
required by the Act. Also, EPA is 
requiring the submittal of two reports. 
The first report will cover the first six (6) 
months of the demonstration program, 
while the second will cover the 
thirteenth through the eighteenth month 
of the program. EPA believes the 
minimum information required by the 
statute will be more meaningful if it is 
supplemented by information on the 
incinerator operations, and if it is 
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obtained both at the beginning of the 
demonstration program and after 
generators and regulators have acquired 
some experience with the specific 
requirements of the demonstration 
program. All of the information being 
requested will be necessary to satisfy 
the information requirements of RCRA 
Section 11008, including the present or 
potential threat to human health and the 
environment posed by medical waste 
incineration, and changes in 
incineration practices attributable to the 
demonstration program. 

EPA chose not to require a breakdown 
of incinerator waste feed by waste 
classes as listed in today’s rule for two 
reasons. First, it is not feasible (and in 
some cases it is impossible) for 
generators to segregate their wastes 
according to the seven waste classes. 
Furthermore, in some cases, the 
increased handling that would be 
necessary to segregate wastes could 
result in increased risks to health care 
workers and other handlers of the 
waste. Additionally, there is little 
benefit in knowing the composition by 
waste classes of the incinerator’s waste 
feed. To determine health and 
environmental effects from incineration, 
knowledge of the BTU content of the 
wastes and the plastic and metal 
content is more useful. 

Finally, EPA is requesting the 
information in terms of weight of 
medical waste. Although the Act says 
“volume,” EPA presumes Congress 
simply meant amount. Measurements of 
actual volume are not reliable in this 
instance. For example, compaction and 
other volume reduction processes could 
render a facility’s volume estimate 
meaningless for estimating quantities of 
waste incinerated. 


1. Recordkeeping (Section 259.61) 


Today's rule requires medical waste 
generators who incinerate medical 
waste on site to compile an operating 
log containing information on the 
amounts of waste incinerated, the 
frequency of incineration, and the length 
of the incineration cycle. 

EPA also is requiring generators with 
on-site incinerators to provide 
information on amounts of waste 
received from sources outside the 
facility, in order to assure compliance 
with the § 259.51(a) exemption and to 
determine how much regulated medical 
waste is brought from sources such as 
private physicians or small group 
practices. This information will provide 
a more complete picture of the : 
quantities of regulated medical waste 
being incinerated. 
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EPA is requiring information on the 
number of days of operation during each 
reporting period, the load frequency, and 
load amount. Since the emissions vary 
throughout an incineration cycle, 
information on the number of start-ups 
from a cold unit will be used to estimate 
the health and environmental effects of 
incineration. 

The required information must be kept 
in an operating log, and must be 
recorded for each load or operating 
cycle. The generator must retain the 
operating log for three (3) years from the 
effective date of today's rule. 


2. Reporting (Section 259.62) 


Today's rule requires generators of 
regulated medical waste who incinerate 
such waste on-site to prepare and 
submit two reports. These reports must 
summarize the information contained in 
the operating record. The legislation 
stipulates the first reporting period: the 
first six (6) months of the demonstration 
program. EPA added a second reporting 
period (months 13 to 18) in order to 
determine whether there have been 
changes in the management practices 
associated with regulated medical waste 
(e.g., changes in the volume of waste 
incinerated) as a result of today’s rule. 
Reports must be submitted within 45 
days of the last day of the reporting 
period. The Agency believes that this 
provides sufficient time to compile and 
summarize the information contained in 
the operating record and collect other 
necessary information to be included in 


e report. 

EPA has developed a form for the 
reports, which is found in Appendix II to 
Part 259. Generators must use the form if 
they incinerate regulated medical waste 
on-site. EPA will make copies of the 
necessary reporting forms available, and 
generators also may use photocopies. 


H. Subpart H—Transporter 
Requirements 

This section of the Preamble describes 
specific requirements of today’s rule as 
they pertain to the off-site transport of 
regulated medical wastes. It delineates 
the responsibilities of transporters and 
transfer facilities, and the Agency's 
rationale for establishing these 
responsibilities. 


I. Transporter Notification (Section 
259.72) 


The central purpose of Subtitle J is to 
track the movement of medical waste 
from places of generation to the 
destination facility. In order to ensure 
that generators utilize transporters that 
are aware of and understand the new 
requirements of today's regulation, EPA 
is requiring a notification from 


transporters. This notification process 
will help EPA and State officials 
monitor implementation of the program 
and ensure that transporters complete 
their responsibilities under today’s 
demonstration program and deliver the 
regulated medical waste to the 
destination facility. Accordingly, today’s 
tule specifies that each transporter who 
handles regulated medical waste 
generated in a Covered State must 
notify EPA of its intention to perform 
this activity. 

Transporters and transfer facilities 
must submit a separate notification for 
each Covered State in which the 
transporter intends to accept regulated 
medical waste directly from a generator. 
If they do not accept regulated medical 
waste directly from a generator, but 
from another transporter, they also must 
submit a notification for each Covered 
State where the waste originated. This 
notification may be by letter, or may be 
prepared using the form in Appendix IV 
of Part 259. The use of this form is not 
required, but is strongly recommended 
by EPA. Each notification must contain 
the following information: transporter’s 
name, address (including all facilities 
intended for handling regulated medical 
waste which the transporter will operate 
within the Covered State), telephone 
number(s); State permit or identification 
number{s), if applicable; and a 
statement, signed by a corporate officer 
or the cai akiaen that he has read, 
understands, and will abide by today’s 
regulations. An original and one copy of 
that notification letter must be sent to 
the Chief of the Waste Characterization 
Branch, EPA Office of Solid Waste, (0S- 
332), 401 M Street, SW, Washington, DC 
20460. EPA recommends that 
transporters submit these notifications 
via certified mail return receipt 
requested. The return receipt can then 
serve as evidence that they have indeed 
submitted their notification. 

A copy must also be sent to each 
Covered State for which the transporter 
is notifying. EPA will provide the 
mailing address of the agency within 
each State to whom the notification 
should be sent in a Federal Register 
notice to be published after the 30 day 
State petition-in/opt-out period has 
passed. 

Transporters must provide separate 
notifications for each Covered State in 
which they will accept regulated 
medical waste directly from a generator, 
and for each Covered State whose 
generators’ regulated medical waste 
they expect to transport. For example, if 
Transporter A expects to pick up waste 
in Covered States X and Y, he must 
provide two notifications to EPA (one 
for State X, one for Y), and he must also 
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send separate notifications to Covered 
States X and Y. Also, if Transporter A 
plans to accept regulated medical waste 
generated in State Z, a Covered State, 
via an intermediate Transporter (e.g.. 
transporter B), Transporter A must 
nonetheless notify for Covered State Z 
because he will be accepting Covered 
State Z’s waste. (Notification for 
Covered State Z must be sent to EPA 
and to Covered State Z.) This is required 
even if Transporter A never enters 
Covered State Z. (In this example, 
Transporter B would also have to notify 
for Covered State Z.) 

EPA will maintain a master list of 
transporters who have notified EPA for 
their operations in Covered States. EPA 
wiil also provide a list to officials in 
each of the Covered States, to 
supplement their own information on 
transporters of waste that was 
generated in their State. This list also 
will facilitate any outreach, monitoring 
and enforcement activities. States also 
may use the information to develop 
transporter licensing and permitting 
programs, under State law, if they so 
choose. 

The Agency will, upon receipt of the 
transporter’s submittal of notification, 
transmit an acknowledgment signed by 
the Chief of the Waste Characterization 
Branch to the transporter. This will 
confirm that the transporter has 
provided all required information in his 
notification and will include an EPA 
assigned Medical Waste Identification 
Number. 


2. Vehicle Requirements (Section 259.73) 


a. Vehicle configuration and 
condition. Proper handling of regulated 
medical waste shipments will minimize 
the potential for accidental discharge of 
transported wastes and, thus, minimize 
the opportunity for personal injury and/ 
or potential infection of waste handlers 
or others who could come in contact 
with it. Compaction and/or rough 
treatment of packaged regulated 
medical wastes may compromise the 
integrity of the packaging and, therefore, 
must be avoided. Based on these 
concerns and the statutory requirement 
that the regulations must provide for 
proper containerization of medical 
waste to protect waste handlers and the 
public from exposure to the waste, the 
Agency has required that all regulated 
medical waste be transported in a leak- 
resistant, fully enclosed, non-compactor, 
cargo-carrying body that is maintained 
in good operational and sanitary 
condition. Section V.E.4 of the Preamble 
discusses decontamination practices 
that have been described in various 
guidance documents or state regulations 
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for reusable containers. The Agency is 
also recommending that these practices 
be used to decontaminate vehicles. EPA 
solicits comments on the adequacy of 
these practices in protecting consumer 
products from contamination by residual 
regulated medical wastes. In addition, 
today’s regulation allows the cargo 
carrying body to be used to transport 
properly packaged regulated medical 
waste simultaneously with other 
consumer products. EPA requests 
comment on whether vehicles should be 
dedicated to the transport of regulated 
medical waste. 

The requirement that the vehicle not 
compact these wastes is based on 
evidence that compaction frequently 
will break the containers holding 
medical waste, resulting in the 
generation of loose waste, needles or 
sharps protruding from containers, or 
leaking blood and other fluids, all of 
which are potential sources of exposure 
to waste handlers or the public. 
Compaction also can destroy labels or 
container markings, thus making it 
difficult to track the waste accurately or 
to know whether a regulated medical 
waste has been properly treated. For the 
same reasons, medical waste must not 
be subjected to violent mechanical 
stress during loading and unloading. 

b. Protective clothing. Although the 
Agency is not requiring specific 
protective clothing for persons 
transporting and handling regulated 
medical waste, EPA believes that in 
order to avoid potential contamination 
and/or injury while handling regulated 
medical waste, persons involved in the 
loading or unloading of packaged 
regulated medical wastes onto or off the 
transport vehicles should use 
appropriate protective apparel as 
required by the Occupational Safety and 
Health Administration (OSHA). In the 
event these protective garments become 
contaminated and are discarded, they 
should be disposed of properly (by 
inclusion in the waste load, for 
example). 

c. Vehicle identification. and markings 
§ 259.73(b). The Agency believes that 
public awareness of the medical waste 
tracking system is essential and will 
help in monitoring compliance with the 
program. Public reporting of apparent 
illegitimate handling and disposal 
activities may help reduce the incidence 
of these occurrences. To facilitate 
identification of medical waste hauling 
vehicles, both for monitoring and 
reporting purposes, all vehicles involved 
in the transport of regulated medical 
waste must be marked appropriately 
with the hauler’s name and any 
registration, license, or permit number 


required by the State. The marking must 
appear on both sides and the rear of the 
cargo carrying body of the vehicle. 
These markings must be at least three 
(3) inches in height, and should be in a 
color that contrasts with that of the 
vehicle. The lettering sizes specified 
above and in § 259.73 are based in part 
on existing State regulations in New 
York and New Jersey and should 
facilitate easy identification of such 
vehicles. Additionally, while carrying 
regulated medical waste, both sides and 
the back of the cargo carrying body 
shall display the words “Medical 
Waste” or “Infectious Waste.” This may 
be in the form of a removable sign or 
markings. The Agency does not 
recommend that the vehicle display the 
universal biohazard symbol. Presently 
this symbol is being utilized 
internationally to identify vehicles 
carrying etiologic agents and, as such, 
provides a warning to emergency 
personnel in the event of an accident. 
The U.S. Department of Transportation 
is also considering adopting this symbol 
domestically as a label and placard for 
etiologic agents. The Agency requests 
comment on the appropriateness of 
these requirements. 

d. Accident response preparedness. 
The Agency believes that proper 
preparation for accidental releases 
involving medical wastes can limit the 
potential damage and/or contamination 
associated with such incidents. 
Although the Agency has insufficient 
information to establish specific 
standards for dealing with accidental 
releases of regulated medical waste 
during transport, EPA believes the 
following guidance should be observed 
to protect workers and the public. 
Vehicles engaged in the transport of 
medical waste should be equipped with 
spill containment and cleanup materials, 
have properly documented procedures 
for responding to accidental releases, 
and carry protective clothing (including 
gloves and coveralls). Additionally, the 
Agency believes all vehicles involved in 
medical waste spills should be 
decontaminated following any 
accidental release. The Agency requests 
further comment on the need for specific 
requirements regarding accidental 
releases, necessary spill containment 
equipment for vehicles, protective 
clothing for transport personnel, and 
vehicle decontamination standards. 

e. Storage restrictions and 
requirements. (Section 259.73(a)(5)): 
Regulated medical waste, as discussed 
in Section V.E. of the Preamble, is to be 
kept from reaching a putrescent state. In 
addition, pathological wastes, body 
fluids, anatomical parts, etc. must be 
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maintained in a nonputrescent state 
during transport and storage or must be 
refrigerated. Additionally, to prevent 
unauthorized access to these wastes, all 
vehicle cargo compartments containing 
regulated medical waste must be 
secured (locked) if at anytime the 
vehicle is unattended. For example, the 
vehicle should be secured if unattended 
during a lunch break, during rest stops, 
or when the driver or other responsible 
persons will not be in visual sight of the 
vehicle. 


3. Transporter Tracking Form 
Requirements (Section 259.74) 


As explained in the introduction to 
Section IV of the Preamble, the Agency 
has determined that a tracking system, 
designed along the lines of the UHWM 
system, will be an effective method for 
documenting the transport of regulated 
medical waste from its point of 
generation to its final destination. 
Exception and discrepancy reports will 
further aid in validating the system and 
ensure that the proper management and 
disposal of regulated medical waste 
occurs. The tracking form documents the 
movement of waste from the site of 
generation to the site of disposal, 
through each transaction phase in the 
process. The tracking procedure for 
transporters is specified in § 259.74. [As 
explained previously, transporters who 
intend to transport regulated medical 
generated in a covered State to a 
destination facility in a different 
covered State that supplies and requires 
the use of its medical waste tracking 
form must provide the generator with 
the tracking form of the destination 
covered State.] Compliance with the 
tracking form amounts to a chain-of- 
custody procedure. The form must 
accompany the shipment and each 
person who signs the form is taking 
responsibility (“custody”) for the 
shipment while it is in his possession. 


4. Acceptance of Medical Waste 


Before accepting any regulated 
medical waste for transport, the 
transporter must make certain through 
visual inspection that the waste is 
packaged, labeled, and marked in 
accordance with all applicable 
requirements (Subpart E of today’s rule). 


5. Consolidation or Remanifesting of 
Regulated Medical Waste 


Today’s rule also specifies conditions 
under which transporters must initiate 
tracking forms. This need arises when 
transporters receive shipments of less 
than 50 pounds that are not 
accompanied by a tracking form. Given 
that today’s rule requires that all 
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shipments of regulated medical waste 
generated in a Covered State be 
accompanied by a tracking form when 
delivered to a subsequent transporter, 
intermediate handling or to a 
destination facility, transporters will be 
required to document such shipments 
with tracking forms prior to transfer of 
custody. The Agency believes that 
transporters will have accumulated 
more than 50 pounds of regulated 
medical waste from numerous 
generators of less than 50 pounds; 
therefore, the tracking form is required. 
The Agency is also allowing 
transporters and owners or operators of 
transfer facilities to consolidate and 
remanifest individual shipments of 
regulated medical waste that weigh less 
than 220 pounds onto a single tracking 
form. This provision will avoid the 
significant burden that would otherwise 
exist if transporters and treatment and 
disposal facilities were required to sign 
and account for individual tracking 
forms for each and every shipment of 
regulated medical waste. Specific 
conditions and requirements for each 
follow. 

a. Generators of less than 50 pounds 
per month. Shipments from generators of 
less than 50 pounds per month may be 
documented in one of two ways. First, 
upon mutual agreement between the 
generator and transporter, the parties 
may simply use the tracking form as 
required for generators of 50 pounds or 
more per month. As an alternative, 
however, the parties may take 
advantage of the special provisions of 
§§ 259.50(e)(2) and 259.74(g). 

Under the second approach, 
shipments of less than 50 pounds from 
generators of less than 50 pounds per 
month do not require a tracking form. 
Rather, the transporter is required to 
sign the generator'’s log and maintain his 
own log recording each shipment of less 
than 50 pounds. The transporter's log 
must contain the following information 
for each shipment: (1) Generator’s name; 
(2) generator’s State permit or 
identification number or address; (3) 
quantity of waste by category 
(untreated, treated); and (4) date of 
shipment. (It is not the obligation of the 
transporter to ensure that generators 
who log shipments of less than 50 
pounds of regulated medical waste 
actually generate less than 50 pounds of 
regulated medical waste per month; this 
is the responsibility of the generator. 
However, any individual shipments of 
50 pounds or more must be accompanied 
by a tracking form originated by the 
generator.) 

Before delivery to the disposal facility, 
the transporter must initiate a tracking 


form, completing the generator section, 
to account for all consignments of less 
than 50 pounds of regulated medical 
waste in that load. Thus, in effect, the 
transporter becomes a surrogate 
generator for these materials. The 
transporter also must attach to the 
tracking form a list containing the 
names of all generators and the number 
of containers from each generator that 
have been consolidated onto the 
tracking form (e.g., this could be a copy 
of the transporter’s log sheet). This will 
provide the transporter and the 
treatment or disposal facility with 
information necessary to handle any 
discrepancies that may occur. 

b. Shipments of less than 220 pounds. 
All shipments of 50 pounds or more of 
regulated medical waste or from a 
generator of 50 pounds or more per 
month must be accompanied by a 
tracking form which has been filled out 
by the generator and signed by both 
generator and transporter. This form 
must be completed before the waste is 
transported off-site. Transporters may 
consolidate and remanifest shipments of 
less than 220 pounds onto a single 
tracking form for transport to a 
destination facility or at the time those 
materials are transferred to a second 
transporter (see § 259.76 (b)-(d)). This 
“remanifesting” also may include 
shipments of less than 50 pounds that 
are accompanied by tracking forms. 
However, to facilitate recordkeeping by 
transporters, EPA strongly recommends 
that shipments of less than 220 pounds 
accompanied by a tracking form not be 
consolidated or remanifested onto the 
same tracking form as shipments of less 
than 50 pounds that were not 
accompanied by a tracking form. 
Instead, transporters should consolidate 
onto separate tracking forms: (1) 
Shipments accompanied by tracking 
forms; and (2) shipments of less than 50 
pounds that are not accompanied by a 
tracking form. Keeping the two types of 
shipments separate will facilitate 
recordkeeping for returning the tracking 
forms to the original generators who 
originated those tracking forms. 

Remanifesting is done to condense 
information from the tracking forms of 
many small shipments onto a new 
tracking form so that owners or 
operators of destination facilities need 
not sign an overwhelmingly large 
number of individual tracking forms. 
EPA believes the approach described 
here will reduce a potentially 
overwhelming paperwork burden on 
destination facilities while still meeting 
the RCRA section 11003(a)(2) statutory 
objective of “* * * providing the 
generator of the waste with assurance 
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that the waste is received by the 
destination facility.” 

EPA has decided to allow 
remanifesting of only relatively small 
quantities of regulated medical waste 
because the remanifesting provision is 
somewhat less stringent than requiring 
each original tracking form to 
accompany the shipment all the way to 
its destination. This approach has not 
been implemented by any of the 
individual States, and has not 
previously been allowed for hazardous 
waste shipments. The remanifesting 
provision increases the possibility of 
clerical errors that could lead to 
discrepancies in the quantities of 
regulated medical waste being shipped 
to their intended destinations. Thus, 
prior to allowing such a provision for all 
quantities of regulated medical waste, 
EPA believes that the Agency must 
monitor the effectiveness of this more 
flexible procedure. Therefore, EPA is 
restricting its use to shipments of less 
than 220 pounds during the duration of 
the demonstration program. EPA will 
determine whether there is a significant 
increase in the number of tracking 
system violations for remanifested 
regulated medical waste relative to that 
which requires that individual tracking 
forms accompany the waste. Comments 
are requested on the 220 pound limit in 
today’s rule. 

At the time the transporter initiates 
the new tracking form, he also must 
attach a copy of the transporter’s log 
indicating the following for each 
consolidated load: (1) Generator’s name; 
(2) generator’s identification number or 
address; (3) quantity of waste by 
category (untreated, treated); and (4) 
date of shipment or original tracking 
form number. Again, the purpose of 
carrying and providing such information 
to the destination facility is to facilitate 
the resolution of any discrepancies that 
may occur. Here, as with consolidation 
of logged material from generators of 
less than 50 pounds per month, the 
transporter becomes a surrogate 
generator of the redocumented waste, 
filling out the tracking form accordingly. 
In these instances, the new tracking 
form number must be indicated on the 
original (the generator’s) tracking 
form(s), as specified in the instructions 
for completing the tracking form (see 
Appendix I to Part 259). The transporter 
must not return a copy of the original 
tracking form (the tracking form from 
the original generator) to the generator 
until he receives a signed, completed 
copy of the new transporter-initiated 
tracking form from the disposal facility. 
A copy of that tracking form, signed by 
the destination facility, must be 
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attached to the original form, and copies 
of both forms returned to the generator. 
The transporter also must enter on the 
generator’s omginal tracking form the 
name of the desunation facility if it is 
different from the one already listed on 
the form. 

c. Shipments of more than 220 pounds. 
Shipments greater than 220 pounds must 
always be accompanied by the 
generator-initiated tracking form which 
must remain with that shipment until it 
is accepted by the final destination 
facility. Individual shipments over 220 
pounds may not be consolidated onto 
another tracking form by the 
transporter. For each such shipment 
over 220 pounds, the transporter shall 
sign the form when accepting the waste, 
leaving the designated copy with the 
generator. The remaining copies of the 
form must be maintained in the same 
vehicle as the waste it covers at all 
times (except as provided for in Subpart 
J for rail carriers) until it is accepted by 
the destination facility. The waste is 
officially accepted by that fucility when 
the form is signed by a representative of 
the destination facility and a signed 
copy given to the transporter. 


6. Transporter Recordkeeping and 
Reporting Requirements 

a. Recordkeeping. Today's rule also 
specifies that all transperters who 
transport regulated medical waste 
originated in a Covered State must 
maintain records of all transactions 


signed must be kept for at least three (3) 
years from the date of signature; this 
includes all generator-initiated forms as 
well as any that the transporter has 
initiated himself. Additionally, copies of 
all logs pertaining to consolidation 
activities (whether for shipments of less 
than 50 pounds that are not 
accompanied by tracking forms or for 
those of up to 220 pounds that are 
accompanied by forms) must be 
maintained for a minimum of three (3) 
years from the date of their initiation. 
Finally, the transporter must keep copies 
on file of all reports that he is required 
to submit to EPA or any of the Covered 
States during the demonstration 
program; these will include all copies of 
the transporter periodic reports as well 
as any other reports, as required by 
today’s rule that relate to the medical 
waste tracking program (e.g., Exception 
Reports, Discrepancy Reports). 

b. Transporter periodic reports. The 
transporter must prepare and submit 
periodic reports to EPA and the 
appropriate State agency responsible for 
medical waste monitoring and 
enforcement concerning the 


management of regulated medical 
waste. Transporters must prepare a 
separate report for each Covered State 
in which the transporter accepted 
regulated medical waste directly from a 
generator, and for each Covered State 
that the transporter has accepted 
regulated medical waste from another 
transporter who accepted waste directly 
from a generator. {The transporter who 
accepted waste directly from the 
generator may be the first of three or 
more transporters that are involved in 
the transport of such waste. Each 
transporter involved in the transport of 
the waste must report.) These reports, 
which will provide EPA and the State 
with information regarding 
implementation of the program, must 
contain the information required on the 
form in Appendix III to Part 259. Use of 
this form is required. Reports must be 
submitted for the first, second, third, and 
fourth 180-day periods of the 
demonstration program and must be 
submitted 45 days after the last day of 
the reporting period. 

The report must be submitted to EPA, 
addressed to: Chief, Waste 
Characterization Branch, Office of Solid 
Waste, US EPA (OS-332], 401 M Street 
SW., Washington, DC 20460. 
Transporters must include their EPA 
Medical Waste Identification Number 
on the report. One copy of the report 
also must be sent to the Director of the 
State agency responsible for 
implementing the medical waste 
tracking regulations. EPA will publish a 
list of State agency addresses after the 
30 day petition-in/opt-out period. 

The information required includes the 
quantities of regulated medical waste 
(broken down into the “untreated” and 
“treated” categories) accepted from 
each generator, by name and site, during 
the reporting period. These reports will 
provide EPA not only with a list of all 
generators entering waste into the 
tracking system, but also the quantity of 
regulated medical waste entering the 
system. EPA will use this information to 
help prepare the Reports to Congress 

required under Section 11008, and by the 
States or EPA to target inspection and 
compliance monitoring efforts. 

Transporters also must report on the 
disposition of regulated medical waste 
{i.e., whether the waste has been 
delivered to a treatment or disposal 
facility, or to another transporter), again 
broken down into the “untreated” or 
“treated categories.” This information, 
which will include both the names and 
addresses of receiving facilities as well 
as waste quantity information, also will 
be used for the Reports to Congress and 
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to target EPA or State inspection and 
enforcement efforts. 

The reports are intended to provide a 
picture of the regulated medical waste 
transportation system for such wastes 
generated in Covered States. The 
distinction between “untreated” and 
“treated” medical waste will allow EPA 
to assess changes in treatment practices 
over the life of the program. All of the 
information can be taken from the 
required tracking forms or logs; 
transporters should not need to generate 
new information. 

The reports must be submitted 
according to the schedule outlined 
above. The first report will provide EPA 
and the States with information on 
generators and treatment and disposal 
facilities so that the Agency can 
immediately target public outreach 
efforts and make modifications to the 
system to improve its efficiency. EPA 
believes there is a strong likelihood that, 
upon analysis of the first report, EPA 
will have identified all generators, 
treaters, and disposers of regulated 
medical waste. After this initial period, 
the reporting will meet enforcement 
needs and provide information for the 
Reports to Congress. These periodic 
reports will enable EPA and the States 
to assess trends during the life of the 
program. 

EPA initially considered requiring that 
all generators, transporters and 
treatment and disposal facilities submit 
detailed reports concerning their 
handling of regulated medical waste. 
However, the Agency was concerned 
about the ability to assimilate the 
information from the estimated 150,000 
generators, transporters, and destination 
facilities within the Covered States. 
Since transportation is the essential link 
between generators and off-site 
treatment and disposal, EPA believes 
that the most efficient means of 
compiling information will be from the 
transporters. EPA anticipates that the 
total number of regulated medical waste 
transporters will number less than a 
thousand. 

In summary, the Agency has 
attempted to minimize reporting 
requirements in today’s rule. However, 
EPA believes monitoring of waste 
movement is essential, and the 
transporter, as the central actor, is in the 
best position to collect, compile, and 
report this information. Accordingly, 
EPA is using its Section 11004{a) 
authority to require submission of these 
reports. 
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7. Delivery of Regulated Medical Waste 
Outside the United States (Section 
259.74(e)) 


The Agency is aware that regulated 
medical waste generated in several of 
the Covered States is being transported 
to Canada for treatment and disposal. In 
addition, EPA understands that similar 
waste generated in Canada is being 
transported for treatment and disposal 
into some of the Covered States. 
Although the Agency believes that the 
documentation and tracking of all such 
regulated medical waste from its point 
of generation to its point of disposal 
may be advisable, the Medical Waste 
Tracking Act only provides the authority 
for tracking regulated medical waste 
generated in Covered States. Today's 
regulations do not apply to waste 
generated in a Covered State that is 
shipped internationally, once it leaves 
U.S. borders. In these cases, it is the 
responsibility of the last U.S. transporter 
(i.e., the transporter who delivers the 
waste to another transporter, a transfer 
facility, or a destination facility in a 
foreign country) to sign the tracking 
form verifying that the waste has been 
delivered to a foreign transporter or 
destination facility, retain one copy of 
the signed tracking form, and return all 
remaining copies by mail to the 
generator. As noted elsewhere in the 
Preamble, the Agency is requiring that 
the generator request written 
verification from the destination facility 
located in the foreign country that the 
waste was received by the facility. 

The Agency requests comments on the 
need for other requirements to ensure 
that regulated medical wastes are 
properly managed when exported. For 
example, EPA could require that the 
generator have a contract with the 
foreign treatment and destruction 
facility and/or the foreign disposal 
facility stipulating that the facility return 
a signed copy of the tracking form to the 
generator. 


I. Subpart I—Treatment, Destruction, 
and Disposal Facilities 


Today's regulations establish a 
demonstration tracking program that 
includes requirements for intermediate 
handlers of regulated medical waste and 
for destination facilities to ensure that 
regulated medical waste is tracked from 
the point of generation to the point of 
final disposal. The MWTA does not 
authorize or require EPA to establish 
regulations that address the actual 
treatment, destruction, or disposal of 
regulated medical waste. The 
requirements of Part 259 cease when 
regulated medical waste is disposed of 
at a landfill or the waste has been 


“treated and destroyed” by incineration 
or other techniques. (See Preamble 
Section V.D. for a discussion of the 
criteria or conditions that must be 
satisfied for medical waste to be 
considered treated and destroyed.) 
Facilities meeting these latter conditions 
include incinerators and treatment 
facilities that, in addition to 
decontaminating, also destroy the 
regulated medical waste. Treatment, 
destruction, and disposal facilities may 
be subject to local, State, or other 
Federal requirements in addition to 
today’s rules. 


1. Applicability (Section 259.80) 


The provisions described in § 259.80 
of today’s rule apply to destination 
facilities (treatment and destruction, and 
disposal facilities (including 
incinerators)) and to intermediate 
handlers that receive regulated medical 
waste generated in a Covered State that 
is required to be accompanied by a 
tracking form. As described above, the 
demonstration tracking program 
requires the tracking of regulated 
medical waste from the point of 
generation until such waste is delivered 
to the final disposal facility (or to 
incinerators or other facilities that both 
treat and destroy such waste). The rules 
do not require the tracking of regulated 
medical waste after it has been properly 
incinerated, treated and destroyed, or 
disposed of. Thus, waste that has been 
either treated or destroyed, but not both, 
must continue to be tracked until the 
waste reaches a destination facility. The 
requirements applicable to intermediate 
handlers and destination facilities, 
therefore, serve to ensure that facilities 
participating in the demonstration 
program properly complete the tracking 
document and maintain all necessary 
records for implementation of the 
program. 

Interstate transport of regulated 
medical waste is now occurring, and 
many facilities receiving regulated 
medical waste are not located in States 
participating in the demonstration 
program. Today's rule requires that all 
intermediate handlers and destination 
facilities that accept regulated medical 
waste generated in a Covered State 
comply with Subpart I, whether they are 
located in a Covered State or a non- 
Covered State. This requirement is 
necessary to ensure that generators in 
Covered States receive a copy of the 
tracking form signed by the destination 
facility to which the waste is delivered. 

In addition, the provisions of Subpart 
I are also applicable to on-site treatment 
and destruction and disposal facilities 
that accept regulated medical waste 
required to be accompanied by a 


12357 


tracking form from off-site sources. Such 
facilities include on-site incinerators 
that burn regulated medical waste and 
facilities that treat and destroy the 
waste. 


2. Types of Treatment, Destruction, and 
Disposal Facilities 


For purposes of today’s rule, 
treatment, destruction, and disposal 
facilities can be differentiated into two 
distinct types: (a) Destination 
facilities—facilities that either dispose 
of the regulated medical waste or that 
meet the “treat and destroy” criteria so 
that the regulated medical waste no 
longer needs to be tracked; and (b) 
Intermediate handlers—facilities where 
regulated medical waste is treated but 
not destroyed and facilities where 
regulated medical waste is destroyed, 
but not treated, thereby requiring that 
the regulated medical waste must 
continue to be tracked to its final 
disposal site. Each type is discussed 
below. The reader should note that in 
addition to the Federal tracking 
requiremenis of today’s rule, many 
States and localities have their own 
laws and regulations for treatment, 
destruction, and disposal facilities 
which are unaffected by today’s rule. 

a. Destination facilities. Included in 
this type are incinerators, treatment 
facilities that “treat and destroy” thc 
waste, and disposal facilities. 

Incinerators are subject to the 
demonstration program as medical 
waste treatment facilities when they 
accept regulated medical waste. The 
MWTA specifies that regulated medical 
waste must be tracked from its point of 
generation through either disposal or 
incineration. By designating incineration 
as an alternative end point, Congress 
intended that incinerators used to treat 
and destroy regulated medical waste 
must comply with the same basic 
requirements for signing and returning 
the tracking form as disposal facilities 
{i.e., each is the final destination of the 
waste). 

Similarly regulated are those 
treatment facilities that subject the 
medical waste to a series of processes 
that both “treat” (e.g., steam 
autoclaving) and “destroy” (e.g., 
grinding or melting processes) the waste. 
These processes are similar to 
incinerators because they alleviate the 
potential to cause adverse human health 
effects, physical hazards, and aesthetic 
degradation of the environment. EPA 
has therefore exempted the residuals of 
these processes under § 259.30{c){2)(iv). 
Regulated medical wastes that have 
been subjected to processes that both 
treat and destroy the waste, remove the 





waste from the tracking requirements of 
today’s rule. 

The requirements applicable to the 
above-mentioned destination facilities 
are identical under today’s rule, since 
each type of facility serves as an end 
point for the tracking forms 
accompanying regulated medical waste. 
These requirements generally include 
signing and returning (mailing) tracking 
forms, signing return receipts in the case 
of wastes shipped by mail, discrepancy 


for three (3) years). 

b. Intermediate handlers. Included in 
this type are facilities that treat 
regulated medical waste (disinfect or 
decontaminate) but do not destroy it or 
facilities that destroy the regulated 
medical waste but do not treat it. These 
intermediate handlers are required to 
initiate a new tracking form to 
accompany each shipment of treated or 
destroyed regulated medical waste from 
the intermediate handler’s facility to the 
destination facility. They are, in effect, 
new generators of the regulated medical 
waste. Specific tracking form handling 
requirements have been established for 
intermediate handlers to ensure that the 
original generator of the waste obtains a 
copy of the tracking form with the 
signature of the destination facility. 
These requirements are explained 
below, under Use of the Tracking Form 
(see § 259.81{c)). 


3. Use of the Tracking Form (§ 259.81) 


a. General. All destination facilities 
and intermediate handlers that receive 
regulated medical waste generated in a 
Covered State accompanied by a 
tracking form must satisfy several 
requirements related to the form and the 
waste it covers. Upon receipt, the owner 
or operator must determine that the 
tracking form accurately reflects the 
waste received at the facility both in 
terms of the description of regulated 
medical waste specified on the form 
{i.e., whether it is labeled properly as 
“untreated” or “treated”), the number of 
containers, and the total quantity of the 
shipment. (The reader should note that 
under State regulations, the owner or 
operator also may have to account for 
State-regulated medical waste listed in 
Box 11(c) of the tracking form.) If the 
owner or operator discovers any 
discrepancies between the information 
contained on the tracking form and the 
waste contained in the shipment, he 


discovered (see discussion below), he 
must attempt to resolve these 
discrepancies by recounting or 


rechecking the tracking form(s), or, if the 
shipment was consolidated or 
remanifested, by checking the 
transporter’s log and/or the tracking 
forms initiated by the generator. Once a 
discrepancy has been identified, the 
generator, transporter(s), and the owner 
or operator should take steps to resolve 
the discrepancy and/or locate the 
missing waste. If the discrepancy cannot 
be resolved, the owner or operator of 
the intermediate handling facility or the 
destination facility is required to file a 
discrepancy report as described below 
(see also § 259.82). 

Discrepancies that must be noted on 
the tracking form are differences of 
either quantity or description of 
regulated medical waste. For purposes 
of today’s rule, discrepancies exist (for 
containerized waste) if there is any 
variation in piece count (box, pail, or 
drum), or if containers are not labeled 
properly as untreated waste. Label 
discrepancies can be identified through 
a visual inspection of the Iabel on the 
outer most surface of the package and 
the description of the waste on the 
tracking form (Box 11). If the material is 
untreated regulated medical waste, the 
label must contain the words “Infectious 
Waste,” or “Medical Waste,” or display 
the universal biohazard symbol. 
Packages containing treated regulated 
medical waste are not required to have 
a label. The Agency is not 
recommending that owners and 
operators open containers of waste to 
make further inspections, as this may 
increase occupational exposure to the 
waste. 

In addition to the discrepancies 
described above, arrival of improperly 
packaged regulated medical waste or 
arrival of regulated medical waste 
accompanied by unsigned or otherwise 
incomplete tracking forms are also 
discrepancies. The Agency believes it is 
important that the integrity of the 
packaging containing regulated medical 
waste be maintained from the point of 
generation to the point of treatment or 
disposal so that workers are not 
exposed to regulated medical waste. 
The Agency also believes that it is the 
responsibility of all regulated medical 
waste handlers—generators, 
transporters, treaters, and disposers—to 
ensure proper packaging and 
containment of the waste as it is 
transported and tracked through the 
management system. 

The Agency believes that an unsigned 
or incomplete tracking form is a 
significant cause for concern. It is an 
indication that shipping papers may 
have been altered or that regulated 
medical waste has been mishandled 
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inadvertently somewhere between the 
point of generation and the point at 
which the waste reaches an 
intermediate handler or destination 
facility. The owner or operator of a 
treatment or destruction facility, or a 
disposal facility is ideally placed to note 
such discrepancies. 

EPA is also concerned that, when 
regulated medical waste arrives at an 
intermediate handler or a destination 
facility unaccompanied by a tracking 
form, it is impossible for the owner or 
operator to fulfill his requirement to 
determine that the tracking form 
accurately reflects the waste listed on 
the form. He will be unable to check the 
piece count or to determine that the 
waste is described appropriately as 
treated or untreated regulated medical 
waste. In these instances, if the owner 
or operator knows the waste should be 
accompanied by a tracking form and 
accepts it, he must file a discrepancy 
report as described later in this 
Preamble. EPA notes that it may be 
difficult for the owner or operator to 
identify regulated medical waste, except 
where the container bears a marking 
identifying the generator and 
transporter. 


Finally, the owner or operator should 
follow any special instructions in Box 14 
of the tracking form for oversized items, 
handling them accordingly. 


b. Destination facilities. Once the 
information contained on the tracking 
form has been verified or any apparent 
discrepancies noted, the owner or 
operator of the destination facility must 
sign and date each copy of the tracking 
form. This signature certifies that the 
waste described by the tracking form 
has been received at the destination 
facility. The facility owner or operator 
must immediately give the transporter a 
signed copy. This copy is the 
transporter’s confirmation that he 
delivered the waste as described on the 
tracking form or as otherwise noted in 
the discrepancy box. 


The owner or operator of the 
destination facility must then return a 
signed copy of the tracking form within 
15 days of acceptance of the waste either 
to the generator at the address indicated 
on the form or, in the case of 
consolidated or remanifested shipments 
or shipments remanifested by an 
intermediate handler, to the party that 
initiated the tracking form. (The 
transporter is then responsible for 
providing the original generator with a 
signed copy of the tracking document, as 
explained in Section V.H. of the 
Preamble.) If a transporter consolidated 
shipments or prepared the tracking form 
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because the waste originated from 
generators of less than 50 pounds per 
month, the tracking form must be 
returned to the transporter that 
reassigned or consolidated the 
shipment. 

c. Intermediate handlers. Intermediate 
handlers, facilities that either treat or 
destroy the regulated medical waste but 
do not do both are required to continue 
to track the waste to a destination 
facility. These facilities are, in effect, 
new generators. Intermediate handlers 
who only treat the regulated medical 
waste must initiate a new tracking form 
to indicate that the waste category 
changed from untreated to treated, and 
to indicate any changes in the number of 
containers and/or weight of the wastes 
being shipped to the destination facility. 
Intermediate handlers who only destroy. 
regulated medical waste must initiate a 
new tracking form to indicate the 
change in the number of containers and/ 
or weight of regulated medical waste 
caused by the destruction process. 
These facilities also must meet all of the 
generator requirements under Subparts 
E and F of today’s rule. In addition, 
intermediate handlers must maintain a 
log that correlates the waste accepted 
from each original generator to the 
waste shipments that he has initiated. 
The log must include the generator's 
name, State permit or identification 
number, or if none, the generator’s 
address, the date of shipment or the 
generator’s unique tracking form number 
assigned to that shipment, and the new 
tracking form number to which the 
waste was assigned. 

Intermediate handlers that initiate a 
new tracking form must retain the 
original generator’s tracking form until 
the new tracking form that he initiated is 
signed by the destination facility and 
returned. Once the intermediate handler 
has received the signed copy of the 
tracking form from the destination 
facility, he must send a copy of the 
signed form, together with the original 
generator’s tracking form, to the original 
generator. This process provides the 
original generator of the waste with 
assurance that the waste was received 
by the destination facility (as required 
by section 11003(a)). 

d. Certification of disposal. 
Discussions with members of the health 
care industry have indicated that many 
generators would prefer that the 
tracking form include a box for 
certification of disposal in addition to 
the certification of acceptance. Several 
reasons were cited for this preference, 
including concern for a generator’s 
liability in the event of mishandling by 
the disposal facility and the fact that 


payment for disposal is often contingent 
upon a receipt of disposal certification. 
However, the Agency believes that this 
second certification is not necessary to 
meet the statutory requirement that the 
generator is assured that the disposal 
facility has received the waste. If the 
generator wants certification of 
disposal, he can stipulate the 
requirement through either a contract 
with the destination facility or by 
requesting such certification in the 
Special Handling and Additional 
Instruction box on the tracking form. 
The Agency requests comments on the 
need for inclusion of a separate or 
distinct box for certifying disposal on 
the tracking form. 


4. Tracking Form Discrepancies (Section 
259.82) 


Upon discovering a discrepancy, as 
described above, between the tracking 
form and the actual shipment, the owner 
or operator of a facility first must 
attempt to reconcile the discrepancy and 
should do so as soon as possible after 
discovering the problem. For example, 
the facility should first try to reconcile 
the discrepancy with the transporter by 
recounting the number of containers, or 
by contacting the transporter to see if 
the missing package(s) or tracking forms 
were placed on a different transport 
vehicle. The facility should make 
telephone inquiries to the other parties 
in the chain of custody, and keep a 
written record of these inquiries and the 
information obtained. If the discrepancy 
cannot be reconciled within 15 days, the 
owner or operator of the facility must 
notify the Regional Administrator for the 
Region in which the facility is located 
and the Regional Administrator and 
State where the generator of the 
regulated medical waste is located. The 
notification must be in the form of a 
letter describing the discrepancy and 
efforts to resolve it. The letter also must 
contain a legible copy of the tracking 
form and/or shipping paper at issue, if 
one exists. 

In the case of acceptance of regulated 
medical waste unaccompanied by a 
tracking form where the owner or 
operator knows that a tracking form is 
required, the owner or operator must 
describe the quantity of waste that he 
received, the identity of the transporter 
who delivered the waste, and the 
identity of the generators of the waste. 
As a courtesy the facility also should 
mail a copy of the discrepancy report to 
the relevant generator(s) and 
transporter(s). 


5. Recordkeeping Requirements (Section 
259.83) 


The owner or operator of a 
destination facility or an intermediate 
handler that receives regulated medical 
waste generated in a Covered State and 
accompanied by a tracking form must 
maintain records concerning the 
delivery of each shipment of regulated 
medical waste. These records must be 
maintained for a minimum of three (3) 
years from the date of receipt of the 
waste. Information that must be 
maintained includes: (a) copies of all 
tracking forms and/or shipping papers; 
(b) copies of all discrepancy reports 
submitted; and (c) for generators who 
deliver waste directly to destination 
facilities and intermediate handlers as 
allowed under the provisions of 
§ 259.51(a), a log which includes the 
information required in § 259.83(b). 


6. Treatment, Destruction, and Disposal 
of Medical Waste 


The MWTA does not require or 
authorize EPA to establish standards for 
the treatment, destruction, or disposal of 
medical waste. Rather, the Act focuses 
on tracking these wastes. Accordingly, 
treatment, destruction, and disposal 
standards for regulated medical wastes 
are not included in today’s rule. 
However, facilities are required to meet 
any specific local, State, or Federal 
requirements for the treatment, 
destruction, or disposal of regulated 
medical waste. Disposal facilities also 
must meet all applicable local, State, 
and Federal solid waste management 
requirements. 

Under section 4004 of RCRA (Subtitle 
D), all solid waste must be disposed of 
in a manner that poses no reasonable 
probability of causing adverse effects to 
human health or the environment. 
Because solid waste classification 
encompasses nearly all waste, including 
medical waste, this restriction 
comprises the minimal standard that all 
disposal facilities for regulated medical 
waste must meet. Practices that do not 
meet this standard are considered by 
the Agency to constitute open dumping 
and thus are prohibited under 4005 of 
RCRA. The Agency has established 
criteria, detailed in 40 CFR Part 257, that 

specify general performance standards 
for solid waste disposal practices and 
facilities. Currently, these criteria 
address facility location, impact on 
surface and ground water and on air 
quality, land application of solid waste, 
and other concerns. 

In addition, the Agency recently has 
proposed regulations revising the 
Subtitle D criteria for municipal waste 





landfills (53 FR 33314, August 30, 1988). 
These proposed revisions, if adopted, 
would establish specific requirements 
applicable to all municipal solid waste 
landfill facilities. These requirements 
include setting design goals for 
protecting groundwater, groundwater 
monitoring and corrective action, 
closure and post-closure care, and 
financial responsibility. 

The responsibility for implementing 
the Subtitle D regulations traditionally 
has fallen upon the States, which are 
required to establish solid waste 
programs that meet the Federal criteria. 
Many States, however, have gone well 
beyond the Federal criteria in regulating 
solid waste management facilities. 
Additionally, the number of States that 
regulate medical waste is increasing; all 
of the States mentioned in Subtitle J 
either have such regulations in place or 
have indicated they will soon regulate 
medical waste. These regulations 
typically are comprehensive, including 
requirements for treatment of the waste 
(often specifying sterilization or 
incineration) prior to disposal, and for 
permitting the solid waste disposal 
facilities. Today's rule is intended to 
complement these State programs in 
providing for the effective management 
of medical waste. 

Finally, in the MWTA Congress has 
expressed serious interest in the 
treatment and disposal of medical - 
waste. The Act requires that the Agency 
report to Congress on current disposal 
methods and requirements, as well as 
on available treatment and disposal 
methods, and on the health impacts and 
costs of current and alternative 
methods. The requirements of this 
Subpart are intended to provide some of 
the information necessary to develop 
such reports. The Agency requests that 
commenters submit available 
information on alternative treatment 
and destruction technologies, as well as 
on disposal technologies. EPA will use 
any information provided to develop, a 
mode! State medical waste progran. 


J. Subpart J—Rail Shipments of 
Regulated Medical Waste (Section 
259.90) 


Subpart J of today's rule establishes 
the procedures for handling the tracking 
form and recordkeeping requirements 
that rail carriers of regulated-medical 
waste must follow. The requirements 
are identical to those established under 
Subtitle C of RCRA for rail carriers. The 
Agency believes that the unique 
operational characteristics of the rail 
industry necessitate that rail carriers be 
subject to somewhat different tracking 
and recordkeeping requirements than 


those that apply to other transporters of 
regulated medical waste. 

Under today's rule, as under the 
hazardous waste regulations, rail 
transporters may, under certain 
conditions, move regulated medical 
waste without actually carrying the 
tracking form (i.e., it can-be-sent ahead 
by mail). Also, shipments.may be. 
transferred between two rail 
transporters without obtaining the 
accepting transporter's (rail carrier's) 
signature, if so directed on the manifest 
or tracking form. EPA explained the 
necessity and basis for these special 
provisions on February 26, 1980, for 
hazardous waste transporters (45 FR 
12739), and the Agency believes similar 
provisions are appropriate for regulated 
medical waste when it is transported by 
rail. 


VI. Relationship to Other EPA Programs 


The regulations promulgated today for 
the medical waste tracking program are 
required by amendments to the 
Resource Conservation and Recovery 
Act (RCRA), one of several laws that 
EPA administers. Below is a discussion 
of other EPA programs that are related 
to the medical waste tracking program 
promulgated today. 


A. Other Subtitles of RCRA 


1. Subtitle C—Hazardous Waste 
Management 


The definition of “medical waste” 
found in RCRA section 1004(40) 
specifically excludes hazardous waste 
identified or listed under Subtitle C of 
that act. The implementing regulations 
at 40 CFR Part 261 identify 
characteristics of hazardous waste and 
list specific hazardous wastes. A 
generator of a solid waste (which can be 
solid, semisolid, liquid, or contained 
gaseous waste) must determine if the 
waste is hazardous under the Part 261 
regulations. If the waste is a listed or 
characteristic hazardous waste as 
generated, it is not subject to regulation 
under the Part 259 regulations. In 
making this determination, the generator 
must use the Federal regulations 
defining hazardous waste. If the waste 
is not hazardous under Federal 
regulations, the generator proceeds to 
determine whether the waste is 
regulated medical waste. 

The hazardous waste programs in 
some States cover a broader universe of 
wastes than the Federal program. The 
wastes that are regulated as hazardous 
by certain States, but not by the Federal 
program, may also be regulated medical 
wastes, because the “hazardous waste” 
exclusion in section 1004({40) refers to 
Federally-regulated hazardous waste. 
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In the case of mixtures of medical 
waste and hazardous waste identified or 
listed in Part 261, if the mixture is 
subject to the hazardous waste manifest 
requirements, it is exempt from the 
medical waste tracking requirements. 
Duplicative manifesting is unnecessary 


-and inconsistent with Congressional 


intent, given the exclusion of hazardous 
waste from the definition of “medical 
waste.” However, hazardous waste that 
is exempted from the RCRA Subtitle C 
manifest requirements does not present 
the problem of duplicative tracking 
when it is mixed with regulated medical 
waste. Therefore, if the mixture of 
regulated medical waste and hazardous 
waste is not required to be tracked 
under the Subtitle C rules, it must be 
managed and tracked as regulated 
medical waste. For example, if a 
hazardous waste is exempt from 
regulation because it is generated by a 
conditionally exempt small quantity 
generator (40 CFR 261.5) but is mixed 
with a regulated medical waste, then the 
entire quantity of waste must be 
handled as regulated medical waste. 

Certain cytotoxic agents, including the 
following, are covered under RCRA 
Subtitle C hazardous waste regulations: 
Cyclophosphamide (also known as 
Cytoxin) (U058); Daunomycin (U059); 
Melphalan (U150); Mitomycin C (U010); 
Streptozotocin (U206); and Uracil 
Mustard (U237). The Agency will 
determine in further study and 
evaluation whether additional 
cytotoxins should be regulated under 
Subtitle C. The Agency requests 
comment from the regulated community 
regarding the proper management of 
cytotoxic and antineoplastic drugs. 

Residues from the treatment of 
medical wastes may become hazardous 
wastes. For example, incineration 
reduces the volume of a waste, and the 
volume reduction may cause a 
concentration of metal constituents. 
Thus, it is possible that a medical waste 
regulated under Part 259 could become a 
hazardous waste if incinerated, and the 
resulting ash would be required to be 
managed as a hazardous waste under 
Subtitle C (40 CFR Parts 260 through 
272). 

Also, the reader may note several 
parallels between the Subtitle C 
(hazardous waste) and Subtitle J 
(medical waste) regulatory programs. 
However, differences in statutory 
language and Congressional intent have 
resulted in a program for medical waste 
that is different from the hazardous 
waste program. Section IV of this 
Preamble details the differences 
between the hazardous waste manifest 
and the medical waste tracking form. 
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Some examples of the differences. - 
identified in section V of this Preamble 
are the use of forms, and the various . 
definitions for transportation and _ 
treatment. 

Finally, under section 11010(c), EPA 
retains authority to list medical wastes 
under RCRA section 3001, if necessary. 
Available data do not suggest that such 
a listing is warranted. The will 
reconsider this decision after collection 
of additional information over the next 2 
years during the development of the 
interim and final reports on medical 
waste required for submission to’ 
Congress. 


2. Subtitle D—State or Regional Solid 
Waste Plans 


Subtitle D of RCRA contains 
objectives for environmentally sound 
nonhazardous solid waste resource 
recovery dnd disposal methods. To 
satisfy one of these objectives, EPA has 
promulgated criteria for determining 
which land disposal facilities are 
sanitary landfills (40 CFR Part 257). 
Thus, solid waste disposal at a facility 
meeting the sanitary landfill criteria 
poses no reasonable probability of 
adverse effects on human health or the 
environment. 

Medical wastes regulated under Part 
259 may be disposed in facilities that 
meet the sanitary landfill criteria, 
subject to State or local restrictions on 
such disposal. EPA has not promulgated 
requirements for any form of treatment 
(such as autoclaving or incineration) 
prior to land disposal; however, a State 
or locality may enact such treatment 

requirements. 

Finally, medical wastes not listed 
under Part 259, Subpart D, of today’s 
rule remain subject to the requirements 
of Subtitle D. 


3. Subtitle G—Miscellaneous Provisions 


Since medical waste is a solid waste, 
EPA retains authority under RCRA 
section 7003 to respond to situations in 
which past or present solid waste 
handling, storage, treatment, 
transportation, or disposal may present 
imminent and substantial endangerment 
to human health or the environment. 
EPA may either issue an administrative 
order or file suit in the United States 
District Court to obtain any necessary 
relief. The Agency must provide notice 
to the affected State of any suit under 
this section. This authority supplements 
section 11005 medical waste’ 
enforcement authority. 


B. CERCLA 


The Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980, as amended (CERCLA), also 


known as Superfund; provides for 
emergency and long-term cleanup of 
hazardous substances, pollutants, or 
contaminants. Section 104(14), of this act 
defines “hazardous substances,” and 40 
CFR 302.4 specifically lists or references 
all CERCLA hazardous substances. 
“Pollutant or contaminant,” as defined 
in section 101(33) of CERCLA, includes 
disease-causing agents. There is no 
tabulation of substances that fits the 
definition of “pollutant or contaminant.” 
The broad language in the definition 
could include pathogens, bacteria, and 
viruses. 

Under CERCLA section 104, EPA may 
clean up releases or threatened releases 
of either hazardous substances or 
pollutants/contaminants that may 
present an imminent and substantial 
danger to the public health or welfare. 
(This authority and CERCLA section 
106, which authorizes injunctive relief 
against responsible parties for releases 
of hazardous substances, is similar to 
the RCRA section 7003 authority 
described above.) Medical waste could 
contain hazardous substances, or it 
could contain pollutants or 
contaminants. Thus, certain releases of 
medical waste may be subject to 
Superfund authority 

The Part 259, Subpart D, listing of 
medical wastes promulgated today, 
however, does not trigger the addition of 
wastes to the 40 CFR 302.4 list of 
hazardous substances (in contrast to 
Subtitle C listings). Today's rule does 
not alter CERCLA authority or the 
CERCLA liabilities of any persons 
handling medical waste. In addition, the 
hazardous material regulations of the 
U.S. Department of Transportation 
(which are tied to CERCLA listings) are 
not affected by today’s rules. 


C. Clean Air Act 


Currently, the Clean Air Act 
regulations include a New Source. 
Performance Standard for incinerators 
of solid waste, of which-50 percent or 
more is municipal waste, charging more 
than 50 tons per day, if those 
incinerators-were constructed or 
modified after August 17, 1971. The 
regulations, found at 40 CFR 60.50, 
specify a particulate matter emission 
limit. Many health care facility 
incinerators have a lower charging rate 
and would not be regulated under this 
performance standard. However, they 
may be subject to other State or local air 
pollution control regulations, including 
State Implementation Plans which are 
Federally enforceable under section 110 
of the Clean Air Act. 

The regulations promulgated today for 
the medical waste demonstration 
program do not require a particular 


treatment technology for medical waste. 
Certain States, however, have taken 
steps to limit land disposal of untreated 
medical waste. The actions of these 
States could result in increased use of 
incineration or other treatment 
techniques. In addition, Congress 
directed that incineration residues do 
not require tracking under the medical 
waste demonstration program. This 
exemption may encourage generators to 
incinerate their medical waste. 

EPA's Office of Air Quality Planning 
and Standards has begun investigating 
the risks associated with hospital waste 
incineration and is developing a training 
course for hospital waste incinerator 
operators. The Agency may decide to 
develop standards for these sources 
under the Clean Air Act. 


D. Water Pollution Control 
1. Clean Water Act 


This law establishes the requirement 
that discharges of pollutants, except in 
compliance with the Act, are unlawful, 
and further establishes programs to 
control the discharges of pollutants to 
navigable waters. The pretreatment 
program establishes standards for the 
introduction of pollutants into publicly 
owned treatment works (section 307). 
Direct discharges of pollutants to 
navigable waters require a permit 
incorporating technology-based 
limitations and any more stringent 
limitations necessary to comply with 
State water quality standards. 

Recent amendments to the Clean 
Water Act prohibit the discharge of 
medical waste to navigable waters 
(United States Public Vessel Medical 
Waste Anti-Dumping Act of 1988, Public 
Law 100-688, Title Ill, Subtitle B, section 
3202). The Agency will be addressing 
these amendments in a rulemaking 
amending its National Pollution 
Discharge Elimination System (NPDES) 
regulations. 


2. Marine Plastic Pollution Research and 
Control Act of 1987 (Pub. L. 100-220) 


Title II of this Act requires several 
activities to be conducted and is divided 
into three subtitles. 

Subtitle A requires the U.S. Coast 
Guard to prepare regulations to 
implement the 1978 Protocol Relating to 
The International Convention for the 
Prevention of Pollution from Ships 
(MARPOL), relating to disposal of 
wastes from vessels. These regulations 
were proposed in 1988. 

Subtitle B requires the Environmental 
Protection Agency and the Commerce 
Department's National Oceanic and 
Atmospheric Administration to study 





the sources and effects of plastic 
materials on the environment, including 
the marine environment, and on waste 
disposal. A public education program 
which encourages citizen pollution 
patrols is also required to be developed 
under this Subtitle. The objective of the 
citizen pollution patrols is to assist State 
and local officials in monitoring and 
cleaning up ocean and shoreline 


pollution. These activities are underway. 


Subtitle C includes the development 
of a plan specific to the restoration of 
water quality in the New York Bight. 

All three subtitles include plastics- 
related activities which will aid efforts 
to reduce the pollution of the marine 
environment with medical waste. — 


3. Marine Protection, Research and 
Sanctuaries Act of 1972 


This Act prohibits the transportation 
of materials from the United States for 
the purpose of ocean dumping unless 
authorized by a permit. Recent 
amendments to this law prohibit the 
issuance of a permit for the 
transportation of medical wastes for the 
purpose of dumping. 


4. United States Public Vessel Medical 
Waste Anti-Dumping Act of 1988 


Vessels that are owned, chartered or 
operated by the U.S. Government, and 
that are not engaged in commercial 
service, are prohibited, except in limited 
specific circumstances, from disposing 
into ocean waters potentially infectious 
medical waste generated on board the 
vessel. EPA, the Department of Defense, 
and affected agencies must publish 
guidance to implement this law. 


5. Shore Protection Act of 1988 


This law requires vessels (other than 
public vessels) to obtain permits for 
transporting municipal or commercial 


solid wastes in coastal waters. The law 


sources, vessels, and receiving facilities. 
It also requires EPA, in consultation 
with the Department of Transportation, 
to promulgate regulations implementing 
’ these requirements. 
E. EPA Research Activities 

The Agency's research facilities are 
conducting studies to assess current 
medical waste incineration practices for 
improving combustion and to assess 
risks from incineration of medical 
waste. In addition, EPA is collecting and 
evaluating information to meet the 
requirements. under the MWTA for the 
Reports to Congress. 


F. EPA's Office of International 
Activities 

Subtitle J has no specific provisions 
for imports and exports of medical 
waste, except a requirement that EPA 
consult with the International Joint 
Commission (IJC) to determine how to 
monitor disposal of medical waste 
emanating from Canada. Furthermore, 
the Act implicitly requires the Agency to 
track medical wastes generated in a 
State subject to the demonstration 
program and disposed of in a foreign 
country. It is the Office of International 
Activities’ (OLA) responsibility to make 
certain that the concerns regarding the 
import and export of medical wastes are 
addressed. 

EPA is currently consulting with the 
Canadian government through the OLA 
to identify and discuss issues related to 
the transboundary movement of 
regulated medical wastes between the 
United States and Canada. The Agency 
intends to use this information from 
Canada in assessing the need for a 
program which controls the export and 
import of regulated medical wastes. This 
information will be summarized in the 
Reports to Congress. EPA, through the 
Department of State, is providing a copy 
of this interim final rule to the IJC to 
meet the requirements of the MWTA. 


VIL. Relationship to Other Federal 
Regulatory Programs 


This section discusses the relationship 
between the rule EPA is promulgating 
today for medical waste tracking and 
the regulatory programs of other Federal 
agencies that in one way or another, 
may apply to the same wastes. In 
general, the fact-that another set of 
Federal regulations applies to wastes 
does not mean that the Resource 
Conservation and Recovery Act (RCRA) 
does not apply. In some cases, RCRA 
regulations apply independently of, and 
in addition to, other Federal rules, 
However, the RCRA definition of solid 
waste, given in section 1004(27), 
excludes certain materials regulated 
under other laws from RCRA coverage. 
Further, section 11002{b) of RCRA 
allows EPA to exclude medical waste 
that does not pose a substantial hazard 
to human health or the environment if 
improperly managed. In exercising this 
authority, EPA. considered whether 
existing Federal regulatory programs 
may provide adequate protection for 
some wastes, making RCRA Subtitle J 
regulation unnecessary. 


A. Nuclear Regulatory Commission 
(NRC) 


Certain waste streams may contain 
materials that are source, special 
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nuclear, or by-product material, as 
defined in the Atomic Energy Act, and 
also may contain materials that meet the 
definition of medical waste in section 
1004(40) of RCRA. These wastes are 
subject to regulation under both laws; if 
one law's requirements are more: 
stringent, those requirements supersede 
and supplement the less stringent ones. 
As explained previously, generators 
may treat and destroy their regulated 
medical wastes, if they so choose, thus 
making their mixed radioactive and 
medical waste subject only to Nuclear 
Regulatory Commission requirements. 
Otherwise, such wastes are subject to 
both sets of rules. 

EPA has reviewed the NRC | 
regulations and finds that, while there 
are similarities between EPA and NRC 
requirements, there are also several 
significant differences, particularly with 
respect to labeling, manifesting, and 
packaging. Because today's rule does 
not exempt radioactive medical waste, 
EPA is requiring generators of mixed 
radioactive.and medical waste to meet 
both EPA and NRC labeling, 
manifesting, and packaging 
requirements. For a complete 
description of the applicable NRC 
regulations, refer to 10 CFR Part 20 and 
10 CFR Part 61. Some important areas 
where NRC regulations are clearly 
distinct and more stringent than EPA 
regulations are discussed below. 


1. Labeling 


The low-level radioactive waste 
category (that which is suitable for near- - 
surface landfill) is broken down by the 
NRC into three classes—A, B, and C— 
according to its level of radioactivity..As 
specified in.10 CFR 20.311(d), it is the 
responsibility of the generator to 
classify the waste properly. Radioactive 
medical waste is most often Class A.(the 
least radioactive) waste. In any case, as 
specified in 10 CFR 61.55 and § 61.57, it 
must be labeled appropriately, in 
addition to the labeling requirements of 
Part 259, Subpart E, promulgated today. . 


2. Manifesting 


The NRC requires a shipping manifest 
for all radioactive waste destined for a 
licensed land disposal facility. An EPA 
medical waste tracking form.is sufficient 
for this requirement, provided that 
certain additional information as 
described. below is recorded in Box 14 
(Special Handling Instructions and 
Additional Information) of the medical 
waste tracking form. The tracking form 
must indicate, as completely as 
practicable, a physical description of the 
waste, the volume of the waste, the 
radionuclide identity and quantity, the 
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total radioactivity, and the principal 
chemical form. Generators may attach a 
-separate sheet with this information to 
the Medical. Waste Tracking Form. 

NRC requires that the solidification - 
agent for liquid wastes must be 
specified. Waste containing-more than 
0.1 percent chelating agents by weight 
must be identified and the percentage 
weight of the chelating agent estimated. 
Again, all of this information can be 
included in Box 14.or.on a separate 
sheet. These and other NRC tracking. 
requirements are specified in 10 CFR 
20.311. 

NRC’s exception reporting 
requirement described in 10 CFR 
20.311(h) is particularly noteworthy and 
is more stringent than the EPA medical 
waste exception reporting requirement. 
Any shipment for which 
acknowledgment of receipt by the . 
disposal facility is not received by the 
generator within 20 days must be 
investigated by the generator, traced, 
and reported. In today’s rule, EPA sets 
forth a requirement that the exception 
reporting process begins after 35 days. 
Therefore, NRC's 20-day investigation 
requirement is more stringent and takes 
precedence, but if the exception is not 
resolved within 45 days, then EPA's 
exception reporting requirements also 

would have to be met, in addition to 
NRC’s reporting requirements. 


3. Packaging 

NRC requires that all classes of 
radioactive waste be handled and 
packaged according to specific 
requirements. These requirements are 
intended to provide stability to the 
waste, to facilitate handling at the 
disposal site, and to ensure the health 
and safety of personne! at the disposal 
site. EPA’s and NRC’s objectives in 
providing requirements for proper waste 
packaging are consistent with each © 
other. However, to protect personnel 
handling and disposing of the waste, - 
NRC requires waste which contains 
hazardous, biological, pathogenic, or — 
infectious material to be treated to 
reduce, to the maximum extent 
practicable, the potential hazard from 
the nonradiological materials. This 
requirement is more stringent than 
EPA’s and is in addition to the 
requirements promulgated today. 

Other important handling an 
packaging requirements that are more 
stringent than EPA's and must be - 
followed for radioactive medical waste 
include the following:.waste must not be 
packaged for disposal in cardboard or - 
fiberboard boxes; liquid waste must be 
solidified or packaged in sufficient 
absorbent material to absorb twice the 
volume of the liquid; solid waste . 


containing liquid shall contain as little 
freestanding and noncorrosive liquid as 
is reasonably achievable, but in no case 
shall the liquid exceed one (1) percent of 
the volume; waste must have structural 
stability, which can be provided by the 
waste form itself, by processing the 
waste to a stable form, or by placing the 
waste in a disposal container or 
structure that provides stability after 
disposal. These and other waste 
handling and packaging requirements 
are specified in 10 CFR 61,56. 


4. Limitation of Generator’s Disposal 
Options 


Today's medical waste tracking 
regulations do not restrict the treatment 
or disposal options the generator may 
choose, although generators may be 
limited by State regulations. However, 
the NRC regulations, in some cases, 
limit.the generator’s disposal options. 
These requirements are more stringent 
and are in addition to the requirements 
promulgated today. 


B. United States Department of 
Agriculture (USDA) 


1. Animals With Communicable ~ 
Diseases _ , 


Certain animal wastes are regulat 
by USDA under 9 CFR Parts 50 through 
56. According to the rules, contaminated 
materials must be cleaned and 
disinfected, or in some cases destroyed. 
A USDA or State veterinary official 
determines which materials must be 
disinfected. Carcasses of animals killed 
because of exposure to certain diseases 
are sometimes sent for incineration or 
burial. The USDA regulations require 
Federal or State employees to supervise 
the incineration or burial and to prepare 
reports identifying the animal and its 
disposition. However, USDA regulations 
do not require tracking of the carcasses. 
The area of overlap between the USDA 
rules and today’s rule is minimal — 
because the waste regulated by EPA 
under Class 5 are contaminated animal 
carcasses, body parts, and bedding of 
animals exposed to infectious agents 
during research, production of 
biological, or testing of pharmaceuticals. 
Although no exemption was included in 
today’s rule, EPA requests comment on 
whether animal carcasses that are both 
regulated medical waste under 
§ 259.30(a) and regulated by USDA 
should be:exempted from part 259° 
requirements. 


2. Veterinary Biological Products _ 


Products such as vaccines and 
serums, intended for use in the 
diagnosis, treatment, or prevention of 
animal diseases, are regulated by 
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USDA. A warning label, required on 
substances containing viable or 
dangerous organisms (9 CFR Part 112), 
instructs the user to burn the container 
and all unused contents. USDA also 
regulates imports of some veterinary 
biological products which are classified 
as wastes if they are imported without 
appropriate permits and are then sent 
for destruction. Today's medical waste 
tracking regulations supplement these 
existing USDA waste management 
requirements. 


C. Department of Labor (DOL}— 
Occupational Safety and Health 
Administration (OSHA) 


OSHA regulations, specifically 29 CFR 
Part 1910, Subparts I and J, include a 
variety of general requirements for 
worker protection. Personal protective 
equipment, such as eye protection and 
respirators, is required when necessary. 
For all places of employment, waste 
removal must be conducted to keep the 
work environment sanitary. Special tags 
and signs are required to identify 
equipment, rooms, materials, and 
experimental animals that contain, or 
are contaminated with, biological 
hazards. 

OSHA is developing regulations to 
protect health care workers from the 
transmission of blood-borne infectious 
diseases (52 FR 45438, November 27, 
1987). A draft of the proposed regulation 
was released to the public and is 
available from the OSHA Docket Office 
((202) 532-7894; Docket H-370). 
Additionally, the Departments of Labor 
and Health and Human Services (HHS) 
have initiated efforts to educate health 
care workers concerning blood-borne 
disease (see 52 FR 41888, October 30, 
1987). 

To the extent that workers are 
protected by OSHA’s regulations, some 
regulations for hazard identification and 
protective clothing already exist. The 
packaging requirements for sharps and 
fluids in today’s rule also should serve 
to protect waste handlers. Finally, 
OSHA is considering the use of the 
universal biohazard symbol in certain 
workplace situations. This is compatible 
with today’s EPA rule, which specifies 
that symbol as one means of identifying 
packages of medical waste. 


D. Department of Health and Human 
Services are 


1. Food and Drug Administration (FDA) 


The FDA regulates the production of 
biological substances for preventing, 
treating, or curing human diseases or _— 
injuries: Facilities developing biological 
products are licensed by the FDA, and 
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they must meet standards for 
cleanliness and timely, sanitary trash 
disposal. 

Laboratories conducting studies to 
support research or product marketing 
applications also are required to meet 
certain standards. If they do not meet 
these criteria, the validity of the studies 
may be questioned and the studies may 
be disqualified. Thus, both the 
production facilities and laboratories 
must comply with animal waste and 
general refuse storage and disposal 
standards. (See 21 CFR 58.43 and 
§§ 211.50, 211.56, and 606.40). 

For wastes shipped off-site that fall 
into one of today’s regulated medical 
waste categories, today’s regulations 
impose packaging, segregation, labeling, 
and tracking form requirements, and 
supplement the FDA rules. 


2. Public Health Service (PHS) 


Interstate shipments of etiologic 
agents are regulated by the Public 
Health Service. An “etiologic agent” is 
defined in PHS regulations (42 CFR 72.1) 
as a viable microorganism or its toxin 
which causes, or may cause, human 
disease. Shipments of certain etiologic 
agents must meet pa 
requirements and must be labeled with 
a symbol for biological hazards. A 
sender also must receive notification 
that the shipment has arrived at its 
destination. If the notification is not 
received, the sender must notify the 
Centers for Disease Control (CDC). 

Imports of etiological agents and 
human disease vectors are prohibited 
unless accompanied by a permit. Human 
remains from persons who died of 
certain communicable diseases also are 
prohibited from importation unless they 
have been cremated, or embalmed and 
placed in a sealed casket, or are 
accompanied by a permit. 

EPA has determined that etiologic 
agents need not be regulated under the 
EPA medical waste tracking program if 
they are subject to PHS and Department 
of Transportation (DOT) rules for 
interstate shipments of etiologic agents. 
(See the discussion in section V.D. of 
this Preamble and paragraph E of this 
section.) 


3. Health Care Financing Administration 
(HCFA) 

To participate in the Medicare 
program, health care facilities are 
required to comply with specific 
conditions of participation or coverage 
that specify various patient health and 
safety requirements. Generally, with 
respect to waste disposal, these 
conditions require health care facilities 
to meet any State or local licensing 
requirements, to have procedures for 


proper, routine storage and pro 

disposal of trash, and to Soe noltoes 
and procedures concerning infection 
control. 

The specific conditions of 
participation or coverage for the various 
provider types may be found at 42 CFR 
405 Subpart L, Home Health Agencies; 
Subpart M, Independent Laboratories; 
Subpart N, Portable X-ray Services; 
Subpart Q, Clinics, Rehabilitation - 
Agencies, and Public Health Agencies 
as Providers of Outpatient Physical 
Therapy and/or Speech Pathology 
Services, and Outpatient Physical 
Therapy Services Furnished by Physical 
Therapists in Independent Practice; 
Subpart U, End Stage Renal Disease 
Facilities; Subpart X, Rural Health Clinic 
Services; 42 CFR Part 416, Ambulatory 
Surgical Services; 42 CFR Part 418, 
Hospice Care; 42 CFR Part 482, 
Hospitals; 42 CFR Part 483, Subpart B 
(redesignated on February 2, 1989, 54 FR 
5316), Long Term Care Facilities; and 42 
CFR Part 485, Specialized Providers. 


E. Department of Transportation (DOT) 
1. Hazardous Materials Shipments 


DOT regulates the transportation of 
hazardous materials in commerce {49 
CFR Parts 171 to 179). The regulations 
address: {a) Interstate transportation of 
hazardous materials by motor vehicle, 
rail car, aircraft and vessel; and (b) 
intrastate transportation of certain 
hazardous materials (hazardous wastes, 
hazardous substances, and flammable 
cryogenic nares in portable tanks and 
cargo tanks) by motor vehicle. 

One class of hazardous materials is 
the “etiologic agents” hazard class. As 
currently defined in-49 CFR 173.386, an 
“etiologic agent” means a viable 
microorganism, or its toxin, which 
causes or may cause human disease, 
and is limited to those agents listed in 42 
CFR 72.3 of the regulations of the 
Department of Health and Human 
Services. The list in 42 CFR 72.3 includes 
many bacterial, fungal, viral and 
rickettsial agents. 

EPA has determined that etiologic 
agents that are wastes are not regulated 
medical wastes if they are shipped in 
accordance with DOT's regulations for. 
etiologic agents. EPA made this 
deternination because DOT's 
regulations for shipping etiologic agents, 
in combination with the Public Health 
Service regulations discussed 
previously, are generally more stringent 
than the regulations promulgated today. 

DOT's regulations for etio agents 
specify that no person may ship a 
package containing over four liters gross 
volume of an etiologic agent. The 
packaging must meet requirements 
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specified in 49 CFR 173.24 and 173.387, 
and must be labeled with the etiologic 
agents/biomedical material label as 

specified in 49 CFR 173.388. In the event 
of fire, breakage, spillage, or suspected 
contamination involving etiologic agents 
during the course of transportation 
(including loading, unloading and 
temporary storage), the carrier must 
notify DOT by telephone at (800) 424- 
8802 or (202) 267-2675, or the Centers for 
Disease Control at (404) 633-5513 (49 
CFR 171.15). The telephone notice must 
be followed by a written report (49 CFR 
171.16). 

DOT has proposed to broaden its 
definition of “etiologic agent” and to 
eliminate an exception for cultures of 
etiologic agents of 50 milliliters or less 
total quantity in one outside package (53 
FR 45525, November 10, 1988). DOT also 
plans to reconsider other aspects of its 
regulations for the transportation of 
etiologic agents. 

EPA notes as a point of clarification 
that the rules promulgated today do not 
add any additional materials to the list 
of etiologic agents that are subject to 
DOT's Hazardous Materials 
Regulations, nor do the rules cause any 
additional materials to come under DOT 
regulation. Today’s medical waste 
tracking rules are independent of the 
DOT Hazardous Materials Regulations. 


2. MARPOL 73/78 


The Protocol of 1978, relating to the 
International Convention for the 
Prevention of Pollution from Ships, 1973 
(MARPOL 73/78), is an international 
treaty for preventing ship generated 
ocean pollution by oil, noxious liquid 
substances, harmful substances, sewage, 
and garbage. The section of the treaty 
that seeks to prevent garbage pollution 
is found in Annex V, recently in force 
and incorporated into U.S. law as the 
Act to Prevent Pollution from Ships (33 
U.S.C. 1901-1911). The U.S. Coast Guard 
has initiated a rulemaking to address 

arbage disposal (53 FR 43622, October 
27, 1988). The Coast Guard regulations 
will apply to all ship-generated garbage, 
including regulated medical waste. 
Ships that are owned or operated by the 
United States and that are in 
noncommercial service will be. subject 
to compliance with Annex V on a 
delayed compliance schedule. EPA rules 
supplement these Coast Guard rules by 
regulating the medical waste brought 
ashore in a Covered State. 


VIil. Federal Facilities 


Under section 11006 of the MWTA, 
Federal facilities managing regulated 
medical waste generated in a Covered 


State are subject to all Federal, State, 
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interstate, and local requirements 
applicable to the management of such 
wastes and are thus subject to today’s 
rule. This inclusion of Federal facilities 
in the demonstration tracking program is 
intended to ensure that Federal facilities 
generating or otherwise handling 
regulated medical waste are subject to 
the same level of regulation as non- 
Federal institutions. The participation of 
these facilities is important if the 
demonstration program is to capture all 
of the medical waste generated in the 
Covered States. In addition, Congress 
has indicated that Federal facilities 
should set an example in the proper 
management of medical waste (see 134 
Cong. Rec. H 9539, Oct. 4, 1988). 

Under today’s rule, Federal facilities 
located in a Covered State must comply 
with all Federal, State, interstate, and 
local requirements applicable in that 
State, including regulations of the 
Federal demonstration program. If a 
State elects not to participate in the 
program and opts out, the medical waste 
generated by the Federal facilities 
located in the State will not be subject 
to the demonstration program. 

In addition to expressly subjecting 
Federal facilities in demonstration 
States to medical waste regulations, the 
MWTA also waives all immunity for the 
United States and its agents, employees, 
or officers from suit, process, or sanction 
of any State or Federal court with 
respect to the enforcement of applicable 
medical waste regulations. This waiver 
ensures that Federal facilities are 
subject to the same legal deterrents with 
regard to violating medical waste 
regulations as non-Federal facilities. 

However, the MWTA does provide for 
a potential limited exemption for 
Federal facilities from medical waste 
regulation. As noted in Section 11006 of 
RCRA Subtitle J, summarized in Section 
IL.B. of this Preamble, the President may 
exempt Federal facilities under the 
Executive Branch from compliance with 
medical waste management 
requirements if he determines that such 
an exemption is in the paramount 
interest of the United States. Such an 
exemption can only be for one (1) year. 
Additional exemptions are allowed, but 
only if the President makes a new 
determination of need, and then only for 
a one (1) year period. The President 
must report to Congress each January on 
the exemptions to Federal facilities 
granted under this authority in the 
previous year, and state the reasons for 
granting such exemptions. 


IX. Joint Federal and State 
Implementation 


Several implementation issues have 
arisen because of interstate movement 


of medical waste. These are discussed 
below. 


A. Regulatory Authority 


Many States have begun regulating 
medical wastes under their own laws. 
Section 11007(b) of RCRA reserves for 
States and localities the ability to adopt 
and enforce their own laws. Any State 
or local requirement may be enforced 
only by that State or locality. 

One specific limitation on the 
regulatory authority of States under 
RCRA section 11007(c) is the use of a 
uniform medical waste tracking form. 
This form must be identical in content 
and format to the Federal form when it 
is required from a person subject to the 
Subtitle J regulations. However, States 
may require supplemental information 
(e.g., additional reports or supplemental 
sheets to the tracking form). 

EPA's experience with the hazardous 
waste manifest system has shown that 
uniformity in tracking form requirements 
is necessary to reduce conflicting and 
overlapping State requirements. (See 47 
FR 9336, March 4, 1982, and 49 FR 10490, 
March 20, 1984, for further information 
on the need for uniformity in hazardous 
waste tracking forms.) 

When non-Covered States require a 
tracking form for regulated medical 
waste generated in a Covered State, but 
transported into or through their 
jurisdictions, they also are bound by the 
section 11007(c) requirement that the 
tracking form be identical to the Federal 
form in content and format. Therefore, 
regulated medical waste generated in a 
Covered State and shipped to a non- 
Covered State may only be 
accompanied by a tracking form 
identical to the Federal form. If 
regulated medical waste is generated, 
transported, treated, or disposed only in 
non-Covered States, then those States 
may impose additional tracking 
requirements on the waste and are not 
limited by section 11007(c) of RCRA. 

In some instances, medical waste will 
be generated in a non-Covered State 
and transported through or into a 
Covered State. While the waste is in the 
non-Covered State, that State can 
impose its own tracking requirements. 
Once the waste leaves the non-Covered 
State and enters a Covered State, it will 
be presumed to have been generated in 
that Covered State. (See the discussion 
in Section IV.A. of this Preamble.) This 
presumption may be rebutted by a 
preponderance of the evidence that the 
waste was generated outside the 
Covered State. Shipping papers or other 
documentation accompanying the 
shipment will thus be necessary to rebut 
this presumption; the burden is on the 
regulated party. In the absence of such 
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documentation, the transporter is 
subject to, and must comply with, all 
applicable management and tracking 
requirements in today’s rule. 


B. Enforcement Authority 


Section 11005 of the Medical Waste 
Tracking Act gives the Administrator 
authority to assess civil penalties, to 
seek injunctive relief in United States 
District Court for past or current 
violations, and to seek criminal 
penalties for knowing violations of the 
Act. Section 11004 gives the 
Administrator, or his representative, 
authority to conduct inspections and 
gather information on medical waste. 

EPA will include a copy of its 
enforcement strategy in the docket for 
this rulemaking and will provide copies 
of its strategy for implementing the 
medical waste regulations to the 
Regions and States prior to the effective 
date of today’s rule. Definition of the 
EPA and State roles in enforcement, 
information collection/management, 
and outreach are the major issues that 
will be addressed in the strategy. 

As part of today’s rule, EPA is 
broadening the scope of the applicability 
of the consolidated rules of practice 
governing the administrative assessment 
of civil penalties and the revocation and 
suspension of permits, 40 CFR part 22. 
The consolidated rules will govern 
enforcement actions taken pursuant to 
section 11005 of RCRA. The 
consolidated rules of practice are 
applicable only to enforcement actions 
initiated by the Administrator. 

EPA is issuing the rule on an interim 
final basis pursuant to 5 U.S.C. 553(b) 
(A) and (B), which allows the issuance 
of rules without prior notice and 
comment where the rules concern 
agency practice or procedure or where 
the Agency finds for good cause that 
prior notice and comment is 
unnecessary. Both of these criteria are 
met by these rules. Use of the 
Consolidated Rules on an interim basis 
will allow EPA to begin prompt 
implementation of the administrative 
penalty authority provided in the 
Medical Waste Tracking Act. The 
Consolidated Rules, codified at 40 CFR 
Part 22, provide uniform procedures and 
were promulgated after notice and 
opportunity for comment. For these 
reasons, EPA believes that notice and 
comment on this rule is “unnecessary” 
under section 553 of the APA. 

RCRA section 11005(a) also provides 
that civil penalties assessed by the 
United States for violations of Subtitle J 
shall be assessed in accordance with the 
Administrator’s “RCRA Civil Penalty 
Policy,” as such policy may be amended 
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from time to time. EPA issued its 
presently applicable “RCRA Civil 
Penalty Policy” on May 18, 1984, as an 
internal Guidance. A copy of the 
policy is included in the docket for this 
rulemaking. 


X. Regulatory Impacts 


A. Executive Order 12291—Regulatory 
Impact 

Executive Order 12291 requires that 
federal regulatory agencies determine 
whether a new regulation will be 
classified as a “major rule.” EPA must 
conduct a Regulatory Impact Analysis 
for all major rules the Agency 
promulgates 

The Administrator has determined 
that today’s final rule is not a major rule, 
because it has total estimated impact 
costs of less than $100 million per year. 
This conclusion is based on a cost 
analysis of today’s rule. Therefore, EPA 
has not conducted a full Regulatory 
Impact Analysis. EPA has analyzed the 
costs and potential benefits of today’s 
rule, but has not assessed the impact of 
the costs on affected businesses. This 
section provides the methodology and 
results of the Agency's cost analysis and 
the results of the benefit analysis. 

The cost analysis involved developing 
cost estimates for t practices 
required by today’s rule for the 10 states 
targeted for involvement in the 
demonstration program. Cost estimates 
will change if any of the Covered States 
opt out of the demonstration program, or 
if any other states opt in. State 
administrative costs as well as potential 
indirect costs associated with changes 
in waste management practices have not 
been analyzed; their combined effects 
on the costs of the rule are unclear. 


1. Cost Methodology 


In estimating the costs imposed on the 
regulated community by today’s interim 
final rule, the Agency focused on 
estimating only the direct costs incurred 
through compliance with the rule (i.e., 
those costs incurred directly by 
complying with the explicit 
requirements. of the rule)-for the ten 


Covered States. The a ch EPA 
developed involved the following steps: 
(1) Characterizing the regulated 
community in terms of the numbers and 
types of generators, and the numbers of 
transporters affected; (2) estimating the 
medical waste generation rates for each 
of the generator categories and their rate 
of waste shipments transported off site; 
(3) accounting for both current state 
regulations and existing waste 
management practices gov 
medical wastes that, for the purposes of 
this analysis, are similar to the 
requirements of today's rule; and (4) 
estimating direct compliance costs for 
packaging, tracking, generator 
reco! ing for generators of less 
than 50 pounds of regulated medical 
waste per month, transporter 
recordkeeping and reporting, and 
incinerator recordkeeping and rep 

In this cost analysis, EPA did not 
address any of the potential indirect 
cost effects of the tracking system. For 
example, medical waste disposal 
capacity in the demonstration States 
may be reduced if landfill facilities 
become more reluctant to accept 
medical wastes due to the associated 
increased labor load and heightened 
public awareness the rule will create 
{i.e., the combination of packaging, 
labeling, and tracking requirements may 
cause increasing numbers of | 
owner/operators to refuse handling 
medical wastes). As a result, medical 
waste disposal costs could increase. On 
the other hand, increased use of 
alternate treatment technologies would 
decrease the amount of waste regulated 
under today’s rule and thus decrease 
compliance costs. For example, both on- 
site incineration and treatment and 
destruction exempt waste from today’s 
rule. The combined effects of indirect 
changes in waste management practices 
on the costs of the rule are unclear. The 
Agency solicits comment on these other 
indirect costs, particularly in terms of 
cost and price data and how the 
tracking requirements will affect 
disposal practices. The comments 
received on the rule and the reporting 


requirements should provide the Agency 
information to assess the effects of the 
tracking rule on existing disposal 
practices. This assessment will be 
included in the subsequent Report to 


Congress. 
2. Direct Compliance Costs 


To estimate direct compliance costs, 
EPA first divided each of the major 
requirements of the rule into its 
component tasks and estimated the 
labor hours and material costs 
associated with completion of each task. 
The requirements of the rule fall into 
five categories: packaging, tracking, 
incineration recordkeeping and 
reporting, generator recordkeeping (for 
generators of less than 50 pounds per 
month), and transporter reporting and 
recordkeeping. Costs for the first four 
categories are estimated for generators; 
only costs for tracking are estimated for 
transporters and disposers. 


3. Characterizing the Regulated 
Community 


In order to estimate the direct 
compliance costs imposed on the 
regulated community by today’s interim 
final rule, EPA first divided the 
regulated community into three groups: 
medical waste generators, transporters 
including transfer facilities, and 
treatment and disposal facilities. EPA 
subdivided the major generators of 
medical wastes potentially subject to 
regulation into 11 categories (ten 
categories of specific generator types 
and one “other generators” category) 
that are listed in Table 1. EPA obtained 
most of the data on the numbers in each 
generator category in each of the ten 
demonstration States from the 
Department of Health and Human 
Services and professional associations 
(e.g., the American Medical Association, 
the American Dental Association, etc.). 
Other medical waste generator groups, 
besides those included in this analysis, 
may likely exist; EPA requests comment 
and input on these additional generator 
categories. 


TABLE 1.—GENERATOR CATEGORIES AND CHARACTERISTICS 
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TABLE 1.—GENERATOR CATEGORIES AND CHARACTERISTICS—Continued 


1 Data on the numbers of generators for the ten Covered states were obtained from the 
Professional Amencan Medical Associaton, Amencan Dental 


associations (6.g., 


The Agency did not have precise data 
on three of the generator categories: 
infirmaries, blood banks, and “other 
generators”. The Agency used the total 
number of universities in each of the ten 
States as an estimate of the total 
number of “infirmaries”. The Agency 
used the per capita number of 
freestanding blood banks in New Jersey 
to extrapolate an estimate of their 
numbers in the remaining nine states. To 
calculate the “other generators” 
category, the Agency used the per capita 
number of health maintenance 
organizations (HMOs) and home health 
agencies in New Jersey to estimate their 
numbers in the remaining nine States. 
The Agency has significant detailed 
information relative to the State of New 
Jersey's health care industry and thus 
has used this available data to estimate, 
through extrapolation, that information 
for other less well-characterized states. 
This analysis assumes that the per 
capita facility numbers of New Jersey 
are generally representative of the other 
nine States. The Agency is continuing to 
collect more detailed information to 
further refine these estimates. 

The Agency had limited information 
concerning the number of transporters 
and treatment and disposal facilities 
that handle medical waste. For the 
purposes of this analysis, the number of 
treaters and disposers has no impact on 
costs, since their costs are a function of 
the number of shipments, not the 
number of disposers. Data on the 
number of transporters will affect cost 
estimates, because the total transporter 
reporting requirement costs are 
dependent on the number of 
transporters that must submit such - 
reports. Information on transporter 
numbers is complicated by the fact that 
medical waste transporters often 
operate in multiple states and some 
states have no licensing requirements 
for transporters. In the absence of 
detailed information, EPA estimates the 
total number of transporters in the ten 
states to be 1,000, based on experience 
with current solid and hazardous waste 
transportation and disposal practices. 


4. Medical Waste Generation Rates 


Based on EPA analyses and 
interviews of medical waste generators 
and transporters, EPA estimated the 
average quantity of medical waste 
generated by an average facility within 
each of the generator categories. The 
Agency recognizes that the size of the 
facility and the waste generation rates 
vary significantly within generator 
categories, particularily for hospitals. In 
estimating waste generation rates for 
hospitals and physician offices, EPA 
used data available on per bed and per 
patient waste generation rates, coupled 
with data on numbers of beds and 
numbers of patient visits, to determine 
waste generation estimates for these 
two generator categories. In determining 
the amount of medical waste generated 
by medical laboratories, the second 
largest per facility generator of medical 
waste by EPA estimates, EPA relied on 
a New York Department of Health 
(NYDH) study of 156 clinical 
laboratories which found that, on 
average, these facilities generate 51.7 
pounds per day of “infectious” waste. 
EPA assumed the universe of waste for 
the NYDH study was equivalent to that 
regulated under today’s rule. EPA used 
the NYDH survey result to estimate that 
medical laboratories generate 250 
pounds per week (50 pounds/day x 5 
days/week) of medical wastes. 

EPA also estimated the total number 
of shipments for each generator category 
based on available waste generation 
rates and from interviews with both 
generators and transporters. Based on 
this information, EPA estimated that 
hospitals ship out waste 3 times per 
week, blood banks and medical 
laboratories once a week, and the 
remaining generator categories either 
once every other week or once a month. 
Table | provides a summary of the 
Agency's assumptions made in 
calculating waste generation and waste 
shipment rates. The Agency requests 
additional data on waste generation and 
shipment rates for all 11 generator 
categories. 


ee 
etc. 


5. Existing Management Practices 


There are a number of current waste 
management practices that have been 
adopted voluntarily by medical waste 
generators that are substantively similar 
to the requirements set forth in today's 
interim final rule. In this cost analysis, 
EPA accounted for these baseline 
practices by reducing or eliminating 
either the incremental materials cost or 
the required task time associated with 
each component of the rule. For 
example, because the Agency assumes 
that sharps and fluids are already being 
segregated, EPA applied no additional 

i costs (for either materials or 
— time) for this requirement of the 
e. 


6. Tracking System Requirements 


EPA estimated the labor time required 
to process the tracking requirements of 
today’s rule. A similar analysis of labor 
time had been performed for the 
Hazardous Waste Manifest’s 
Information Collection Request 
document. EPA recognizes that some 
generators, transporters. and disposers 
already use manifests, shipping papers 
or other tracking mechanisms to 
document the movement of medical 
waste; however, this cost analysis does 
not attempt to adjust for these instances. 
To the extent that medical wastes are 
currently manifested in accordance with 
today’s rule, compliance costs utilized in 
this analysis will tend to be overstated. 

Each shipment of regulated medical 
waste requires use of a tracking form; 
therefore, the total number of shipments 
per generator per year determines the 
number of tracking forms that get 
processed. To estimate the costs of 
tracking, several different labor 
components are included to reflect the 
steps necessary to process waste 
through the tracking system. EPA 
estimates that completing and handling 
the tracking form takes 15 minutes for 
the generator and 5 minutes each for the 
transporter and disposer; recordkeeping 
takes 5 minutes for the generator; 
exception/discrepancy reporting takes 2 
hours for the generator and one-half 





hour for the disposer; and transporter 
reports require 80 hours of labor time. 
To the estimated labor time, EPA 
applied a fully loaded (benefits and 
overhead) salary rate of $47,000 to 
derive total labor costs. In addition to 
these components of tracking, EPA 
included estimates of the cost savings 
derived from the consolidation or 
remanifesting of multiple small 
shipments as allowed under today's 
rule. EPA realizes that consolidation or 
remanifesting of medical wastes is not 
commonly practiced and, therefore, 
estimated that only 10 percent of the 
medical waste shipments will be 
remanifested. 


7. Generators of Less Than 50 Pounds 


Today's interim final rule exempts 
generators of less than 50 pounds per 
month of medical waste from the 
tracking requirements. However, these 
generators are required to maintain log 
books for their waste shipments. For the 
generators of less than 50 pounds of 
medical waste per month, EPA 
estimated the incremental time required, 
per shipment, to complete the log book 
to be 5 minutes, which is one quarter of 
the per shipment time that EPA 
estimated it would take for all other 
medical waste generators to complete 
the tracking form and recordkeeping 
requirements. Within each generator 
category, EPA estimated the percentage 
of generators that would qualify for this 
exemption, and assigned either 0 
percent, 10 percent, or 50 percent of 
each generator category to the 
subcategory of generators of less than 50 
pounds. The Agency based its estimates 
of the proportion of generators of less 
than 50 pounds on the limited data 
available, assuming that 50 percent of 
the dentists, nursing homes, funeral 
homes, and hospices would qualify for 
the exemption. The Agency assumed 
that no hospitals, medical laboratories, 
or blood banks would qualify for the 
exemption. All other generator 
categories were assumed to have 10 
percent of their facilities qualify as 
generators of less than 50 pounds per 
month. EPA believes these estimates are 
conservative, particularly for 
veterinarians, nursing homes, hospices, 
and funeral homes whose generated 
“medical waste” will consist principally 
of sharps. 


8. Incinerator Reporting 


Waste incinerated on-site is not 
subject to the labeling, packaging, and 


tracking requirements of today’s rule, 
but is subject to recordkeeping and 
periodic reporting requirements. EPA 
estimated that these requirements entail 
approximately 57 labor hours per facility 
per year. These reporting requirements 
impose much lower costs than if the 
incinerated waste is shipped off-site as 
medical waste. 

For the purposes of this analysis, EPA 
assumed that only hospitals use on-site 
incineration, although a small portion of 
the other generator categories also 
utilize on-site incineration. An American 
Hospital Association survey (1983) 
estimates that 67 percent of United 
States hospitals use on-site incineration. 
Based on this estimate, EPA assumed 
that 67-percent of the hospitals, as 
characterized in this analysis, incinerate 
their waste. EPA believes using this 
estimate in its analysis is conservative, 
since the 67 percent of hospitals that 
have on-site incineration will tend to be 
larger facilities that generate a greater 
proportion of the total hospital waste 
and, therefore, more than 67 percent of 
total hospital waste is probably 
incinerated. Furthermore, hospital 
incineration use has likely increased 
since 1983. Therefore, since incineration 
of waste imposes lower costs to the 
generator than shipping the waste off- 
site, EPA's compliance cost estimate for 
hospitals tends to overstate the tctz 
cost to hospitals of tracking their waste. 


9. Packaging 


EPA recognizes that some form of 
packaging of medical waste is currently 
taking place, but the degree of labeling 
and packaging of medical waste varies 
widely. For the purposes of this 
analysis, EPA assumed that “leak- 
resistant” packaging requirements and 
the labeling requirements are voluntarily 
being met, but that the “rigid” packaging 
requirement is not. For the purpose of 
this analysis, EPA assumed that the 
rigid container performance standard 
would be met by a four cubic foot 
cardboard box with a cost of $0.80 per 
box. EPA recognizes that some medical 
waste is currently being packaged in 
rigid containers that would meet today's 
requirements. To the extent that these 
practices are currently being used, 
compliance costs will tend to be 
overstated. Similarly, to the extent that 
the performance standard can be met 
with alternative containers (either more 
or less expensive), compliance costs will 
vary from those estimated. In addition 
to the materials cost, EPA also has 
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calculated the labor time for the 
generator to pack and seal each box of 
waste to be five minutes. The total 
number of boxes that are packed and 
labeled for each generator category is 
determined by dividing the weight of the 
generator’s waste (that is to be shipped 
off-site) by the average weight capacity 
(assumed at 20 pounds per box) of a four 
(4) cubic foot cardboard box. For 
instance, EPA estimates that the 
average medical laboratory will 
generate 13,000 pounds or 650 boxes of 
medical waste per year (13,000/20=650). 


10. Existing and Proposed Medical 
Waste Regulations 


In establishing baseline waste 
management practices, EPA accounted 
for existing State regulations. EPA 
adjusted the cost estimates to reflect 
State requirements that, for the purposes 
of this cost analysis, were determined to 
be similar to today’s rule. Where a 
current State requirement is determined 
to be similar to today’s rule, EPA 
assigned no incremental cost in that 
State for that particular requirement. For 
purposes of this analysis, EPA assumed 
that none of the ten demonstration 
States have current requirements that 
are similar to all of the provisions in 
today’s rule and thus all States will have 
facilities that incur compliance costs. 
Moreover, half of all affected States 
(Connecticut, Indiana, Michigan, Ohio, 
and Wisconsin) were assumed to have 
no existing requirements similar to the 
provisions that were analyzed in this 
cost analysis. In addition, EPA has 
estimated that Pennsylvania and 
Minnesota have similar provisions only 
for the packaging requirement; New 
York and New Jersey have similar 
provisions for all but the incinerator, 
generator of less than 50 pounds per 
month, and the transporter notification 
requirements; and Illinois has been 
estimated to have similar tracking 
requirements solely for hospitals. 


11. Results 


During the two year demonstration 
period, today’s rule will impose average 
annual compliance costs of 
approximately $55.5 million, for a total 
estimated 2 year program cost of $111 
million (undiscounted). Thus the annual 
costs of today’s rule, according to EPA 
estimates, are well below the “major” 
rule threshold of $100 million. Estimated 
compliance costs by component and 
generator category are summarized in 
Table 2. 
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1 For generators of less than 50 
2 Thus esumate includes $1.67 tne 


TABLE 2.—Cost SummMaARY ANNUAL COSTS 


month. 
for the incinerator requirement. 


© Asafa easel aninaiee tend guainad tap anmenaeunen papers, 


EPA estimates that physicians’ 
offices, due to their large number, and 
hospitals, due to their high medical 
waste generation rate, together account 
for over one-third of all costs. EPA 
estimates that all generators combined 
bear approximately half (55 percent) of 
the total costs of today’s rule, with the 
remaining costs divided between 
transporters and disposers. 

EPA estimates that the overall 
average compliance costs of today’s rule 
on a per generator facility basis range 
from $3,757 per year for hospitals to $71 
per year for dentists. EPA estimates that 
the average incremental cost per pound 
of generated medical waste for these 
same two generator categories is $0.04 
for hospitals and $0.17 for dentists. The 
lower per pound cost for hospitals is due 
to the fact that hospitals frequently 
incinerate their waste; also, hospitals 
dispose of more waste per shipment, 
and therefore their per-pound tracking 
-costs are lower than dentists. EPA 
estimates the average incremental cost 
to generators in all the generator 
categories is $0.08 per pound of medical 
waste. 

EPA estimates that the per 
facility compliance cost is for hospitals 
that do not incinerate their waste and 
that do not currently meet the 
requirements of today’s rule. EPA 
estimated the highest cost for a 
“typical” hospital (one that generates an 
average of one ton of medical waste per 
week) to be $15,638 per year. In contrast, 
a facility that generates more than 50 
pounds of medical waste per month and 
already meets the ents of - 
today’s rule will have no additional 
compliance costs. 

EPA estimates the packaging 
requirements will impose costs of 
approximately $16 million per year. The 


amount of waste generated per year for 
all generators in a category is the 
driving force behind the costs for this 
component; thus physicians’ offices and 
hospitals together account for two-thirds 
of the total packaging costs. The 
remaining nine generator categories 
incur estimated aggregate annual 
packaging costs that range from $12,000 
for infirmaries to $1.4 million for 
dentists. 

EPA estimates that the costs of 
compliance with the tracking 
requirements ($36.8 million per year) 
account for approximately two-thirds of 
the total compliance costs..EPA 
estimates that the generators will incur 
approximately $12 million of these 
tracking costs. Physician offices will 
account for $6.6 million of this estimate, 
dentists will account for $1.7 million, 
and the remaining nine generator 
categories account for less than $1 
million each. The additional tracking 
costs are distributed between 
transporters and disposal facilities. EPA 
estimates that transporters will incur 
average annual tracking system costs of 
approximately $14 million and disposers 
approximately $11 million. The 
transporters also must notify the Agency 
of their intent to transport medical 
waste; EPA estimates this onetime cost 
will total approximately $8,000. 

EPA estimates that incinerator 


req 

$1.7 million for the estimated 1,266 

hospitals in the demonstration States 

that currently use on-site incinerators. 
Generators of less than 50 pounds per 

month of medical waste, although 


exempt from the tracking requirements, 
are required to maintain a log of their 
generated wastes. This requirement will 
impose relatively small costs on these 


generators ($1.1 million per year in 
aggregate). For example, the estimated 
5,400 physician offices that EPA 
estimated are generators of less than 50 
pounds of medical waste per month will 
have recordkeeping costs of 
approximately $264,000 (or $49 per 
office) per year. 


12. Sensitivity Analysis 


These estimates may understate 
actual costs. For example, transport 
vehicle and disposal costs are assumed 
to be unchanged. For various reasons, 
landfills are apparently less willing (and 
in some cases unwilling) to accept 
infectious waste, a phenomenon which 
suggests that the rule will increase 
disposal costs two additional ways. 
First, landfills willing to accept ' 
regulated medical waste will be able to 
charge more for the service. Second, the 
increased cost of land disposal will 
stimulate the demand for incineration. 

Limited information available to EPA 
suggest that the current price for 
medical waste incineration is about 
$0.30 per pound. Based on Table 1, EPA 
estimates about 230 million pounds of 
medical waste (that is not currently 
incinerated on site) are generated per 
year in the 10 States expected to 
participate. Assuming constant returns 
to scale in incineration, every 1 percent 
of this waste shift from land disposal to 
off-site incineration will increase total 
costs by less than $1 million per year. 
Thus, if just 10 percent of the medical 
waste tallied in Table 2 is shifted to off- 
site incineration, the annual cost of the 
tule will be about 12 percent higher than 
estimated. Savings from avoiding 
landfill disposal fees, increased on-site 
management, and alternative treatment 
technologies, will offset this amount, 
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while limited incineration capacity 
combined with increased demand will 
tend to increase it. 

In addition, EPA has not estimated the 
effects of the transporter vehicle 
components of today’s rule that requires 
all regulated medical waste be 
transported in a leak resistant, fully 
enclosed, non-compactor, cargo-carrying 
body that is maintained in good 
operational and sanitary condition. 
However, today's rule does not prohibit 
the transport of regulated mcdical waste 
simultaneously with other waste. The 
Agency does not have data to rigorously 
analyze how these transporter vehicle 
requirements will affect current 
practices and costs. However, limited 
information supplied by transporters 
and generators indicates that in many 
instances medical wastes are already 
transported in vehicles meeting the 
requirements of today's rule. To the 
extent that current practices do not 
reflect these requirements, transporter 
costs will be incurred. The Agency 
solicits comments on existing transport 
practices and the effects of today's rule 
(including transport costs). 

In short, the cost figures provided here 
are meant to be rough estimates of the 
actual costs of implementing the 
management standards and tracking 
requirements promulgated today. As 

of the program evaluation that will 

conducted pursuant to section 11008 
and discussed earlier in this Preamble, 
EPA will update these cost estimates as 
new data is obtained. The Agency 
encourages generators, transporters, and 
disposers to submit cost information 
that they consider relevant to assessing 
the actual costs of the demonstration 
program. 
13. Benefits 


EPA has identified several benefits of 
today’s rule that are discussed below. 
Although the Agency has not quantified 
all of these benefits, they may be ~ 
significant. 

For instance, medical and solid waste 
is often released into the environment 
due to improper waste handling 
practices. Today's rule, which includes 
tracking requirements and transporter 
vehicle requirements (i.e., leak-resistant, 
fully enclosed, non-compacting vehicles) 
will likely induce waste transporters to 
haul medical waste separately from 
general refuse, most likely in separate 
trucks. These requirements will ensure 
that greater care is taken when 
transporting medical wastes so that it is 
not mishandled during transport and 
released into the environment. 

EPA has not quantified benefits to 
waste handlers and the general public 
fron the packaging and labeling 


requirements contained in today’s rule. 
Waste handlers will be able to 
recognize contained medical waste so 
they can manage it safely; furthermore, 
medical waste will be more safely 
packaged than general refuse so that 
handlers will be less likely to be 
exposed to its hazards. Likewise, if the 
general public inadvertently comes into 
contact with pa medical waste, 
they will be able to distinguish it from 
other solid waste. 

Today's rule will increase awareness 
of the potential hazards and adverse 
environmental and aesthetic 
consequences of improper management 
of medical waste. As a result of this 
heightened awareness, EPA believes 
that the proper handling of wastes in the 
health care industry will extend beyond 
the scope of today’s rule. 

In addition, EPA believes that the 
tracking system may increase the 
incentives for on-site treatment of 
medical waste. Specifically, generators 
may incinerate or treat and destroy their 
wastes in order to exempt these wastes 
from today's requirements. As a result, 
there will be less untreated medical 
waste transported off-site, thereby 
reducing the chance that it will be 
aesthetically or biologically harmful. 

Finally, there are inadequate data on 


‘ medical waste generation rates, 
‘treatment practices, fate and transport 


characteristics, and disposal practices 
currently available. Implementing the 
medical waste tracking system will 
enable EPA to collect the detailed 
information needed for the Reports to 
Congress that the Agency is required to 
complete (see Section 11008 of RCRA). 
In fact, information gathering is one of 
the principal purposes of the Act. By 
collecting this information, the Agency 
will be better able to identify the 
problems associated with the 
management of medical waste, quantify 
the amounts and types of medical waste 
generated, and thereby improve the 
technical basis for evaluating the need 
for further regulation. 

In addition to the benefits discussed 
qualitatively above, EPA has quantified 


one additional potential social benefit of. 
.: . based on very limited data:concerning. 


today’s interim final rule. For the - 
purposes of this particular benefits 
analysis, EPA assumed the tracking 
system to be effective in eliminating the 
problem of medical wastes appearing on 
the beaches of the demonstration States. 
The data sources on which to base this 
analysis are sparse, and the Agency has 
estimated benefits based on limited 
data. The Agency further recognizes that 
the sources of beach wash-ups are not 
certain. Moreover, a recent study 
(NYDEC, 1988) suggests that combined 
sewer overflows and transfer operations 
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at municipal solid waste landfills 
located near water bodies contribute to 
the problem. Also, household waste 
generators, a known source of medical 
waste found on beaches, are not subject 
to today’s rule. Therefore, it is likely that 
today’s tracking rule may not directly or 
significantly affect these potential 
sources for wash-ups. However, since 
reducing the wash-up of medical wastes 
caused by sources subject to today's 
rule is one of the goals of the tracking 
system, EPA has performed the benefits 
analysis to illustrate the potential gains 
from doing so. 

For purposes of assessing this 
potential benefit of the tracking system, 
the Agency developed two approaches. 
The two methodological approaches are 
simplistic, but-do provide some 
quantitative estimation of the effects of - 
medical waste. The first approach is 
based on benefits that accrue 
specifically to beach users (e.g., 
sunbathers, swimmers, strollers). It uses 
an estimate of the economic value of a 
beach-day visit and the number of lost 
beach-day visits a successful tracking 
system would prevent. The second 
approach is based on a broader range of 
benefits that accrue not only to beach 
users, but also to other groups such as 
those who value the option to visit the 
beach and those among the general 
population who are not. completely. 


indifferent to the fact that medical waste 


is washing up on the nation's beaches. 
In the first approach, analyzed benefits 
are limited .to Connecticut, New Jersey, 


‘ and New York; in the second approach, 


benefits are accrued from all 10 
demonstration States. Both 
methodologies involve simple 
extrapolations based on rough 
approximations of the relevant 
parameters. They are therefore 
extremely sensitive to the assumptions 
used and are, at best, accurate by 
perhaps an order of magnitude. 

The first method estimates the value 
of medical-waste related beach closing 
in Connecticut, New York, and New 
Jersey, at approximately $30 million. 
This figure is obtained by: extrapolation’. 


New Jersey beach visitation. The second 


‘ approach usés a different method of 


extrapolation to obtain an estimate of 
$100 million for all 10 States expected to 
participate in the demonstration 
program. 

In both cases, the management : 
standards and tracking program 
established today are assumed to 
eliminate all beach closings due to 
medical waste. As indicated in the 
background section of this Preamble, 
however, the program is not expected to 





Federal Register / Vol. 54, No. 56 / Friday, March 24, 1989 / Rules and Regulations 


significantly reduce medical waste 
wash-ups. ; 


B. Regulatory Flexibility Act 


In sections 11002 and 11003 of RCRA, 
Congress set a six-month deadline for 
EPA to promulgate regulations listing 
the types of medical waste to be tracked 
and establishing segregation, packaging, 
labeling, and tracking requirements. 
Section 11010 gives EPA specific 
authority to promulgate today’s 
regulations without prior opportunity for 
public comment. EPA has determined 
that the time constraints established by 
the statute make it impracticable to 
propose the regulations and accept 
public comments before promulgation of 
the rule. 

Because the Agency is not required to 
publish a proposal for public comment 
in connection with today’s rule, this 
rulemaking is not subject tothe . 
Regulatory. Flexibility Act (see'5 U.S.C. 
603 and.604). Accordingly, no Regulatory 
Flexibility Analysis-has been prepared 
for.this rule, although future rulemakings 
under RCRA Subtitle J may require such 
an analysis. Also, section 11008(a)(3)(B) 
requires EPA to report to the Congress 
on the costs to businesses to comply 
with the tracking program. To the extent 
practical, EPA plans to assess, in 
particular, costs to small businesses 
affected by the rules in the reports 
required by section 11008. 


C. Paperwork Reduction Act 


Section 11010 of RCRA states that the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seqg., does not apply to 
regulations required to be promulgated 
within nine months of Subtitle J's 
enactment. Thus, the recordkeeping and 
reporting requirements containedin _ 
today’s rule are not subject to approval 
by the Office of Management and 
Budget. However, EPA has adhered to a 
policy of minimizing the reporting . 
requirements in today's rule to the . 
extent possible consistent with statutory 
requirements. For instance, where EPA 
is requiring information to help develop 
the section 11008 reports to Congress 
(i.e., the transporter periodic reports and 
the expanded incinerator report), EPA is 
requiring these reports from transporters 
because that is the most efficient way to 
obtain the information Congress 
requires. EPA also has developed: 
special exemptions for generators of less 
than 50 pounds per month under which 
they need not initiate tracking forms for 
each shipment; instead they must 
maintain a log (see Part 259; Subpart F, 
and -Section V of today’s Preamble). 


List of Subjects 
40 CFR Part 22 


Administrative practice and 
procedure, Penalties. ' 


40 CFR Part 259 


Medical waste, Labeling, aie 
and containers, Reporting and 
recordkeeping requirements, Tracking; 
Incinerators. - 

Dated: March 13, 1989, 

William K. Reilly, 
Administrator. 

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is amended as follows: 


PART 22—CONSOLIDATED RULES OF 
PRACTICE GOVERNING THE | 
ADMINISTRATIVE ASSESSMENT OF 
CIVILPENALTIESANDTHE 
REVOCATION OR SUSPENSION OF 
PERMITS. 


1. The authority citation for Part 22 is 
revised to read as follows: 

Authority: 15 U.S.C. sec. 2615; 42 U.S.C. 
secs. 7545 and 7601; 7 U.S.C. secs. 136{I) and 
(m); 33 U.S.C. secs. 1415 and 1418; 42 U.S.C. 
secs. 6912, 6928, 6991(e), and 6992(d); 

2. Section 22.01 is amended by 


revising paragraph (a)(4) to read as 
follows: 


§ 22.01 Scope of these rules. 

a eee 

(4) The issuance of a compliance 
order or the issuance of a corrective 
action order, the suspension or 
revocation of authority to operate 
pursuant to section 3005(e) of the Solid 
Waste Disposal Act, or the assessment 
of any civil penalty under sections 3008, 
9006 and 11005 of the Solid Waste 
Disposal Act, as amended (42 U.S.C. 
6928, 6991(e) and 6992(d)), except as 
provided in 40 CFR Parts 24 and 124. 


* 7” * * * 


3. A new Part 259 is added to read as 
follows: 


PART 259—STANDARDS FOR THE 
TRACKING AND MANAGEMENT OF 
MEDICAL WASTE 


Subpart A—General 


Sec. 

259.1 . scope, and applicability. 

259.2 Effective dates and duration of the 
demonstration program. 

259.10 Definitions. 


259.20 States included in the demonstration 


program. ; 
259.21 States electing not to participate. 
259.22 States electing to participate. © 


Sec. 
259.23 Notice of participating States. 


Subpart D—Regutated Medical Waste 


259.30 Definition of regulated medical 
waste. 

259.31 Mixtures. : 

Subpart E—Pre-Transport Requirements 

259.39 Applicability. 

259.40 Segregation requirements. 

259.41 Packaging requirements. 

259.42 Storage of regulated medical waste 
prior to transport, treatment, destruction, 
or disposal. 

259.43 Decontamination standards for 
reusable containers. 

259.44 Labeling requirements. 

259.45 Marking (identification) 
requirements. 

Subpart F—Generator Standards 

259.50 Applicability and general 
requirements. 

259.51 - Exemptions. 

259.52 Use of the tracking form. 

259.53 Generators exporting regulated 
medical waste. 

259.54 Recordkeeping. 

259.55 Exception reporting. 

259.56—Additional reporting. 

Subpart G—On-Site incinerators 


259.60 Applicability. 
259.61 Recordkeeping. 
259.62 Reporting. 


Subpart H—Transporter eiapidinnindin 

259.70 Applicability. 

259.71 Transporter acceptance of regulated 
medical waste. 

259.72 Transporter notification. 

259.73 Vehicle requirements. 

259.74 Tracking form requirements. 

259.75 Compliance with the tracking form. 

259.76 Consolidating or remanifesting waste 
to a new tracking form. 

259.77 Recordkeeping. 

259.78 Reporting. 

259.79 Additional reporting. 


Subpart —Treatment, Destruction, and 
Disposal Facilities 
259.80 


259.81 
259.82 


Applicability. 

Use of the tracking form. 

Tracking form discrepancies. 

259.83 Recordkeeping. 

259.84 Additional reporting. 

Subpart J—Rail Shipments of Regulated 

Medical Waste 

259.90 Applicability. 

259.91 Rail shipment tracking form 
requirements. 

Appendix I to 40 CFR Part 259 Medical 
Waste Tracking Form and Instructions 

Appendix II to 40 CFR Part 259 --On-site 
Incinerator Report Form and Instructions 

Appendix II] to 40 CFR Part 259 Transporter 
Report and Instructions 

Appendix IV to 40 CFR Part 259 
Recommended Medical Waste 
Transporter Notification Form and 
Instructions 


Authority: 42 U.S.C. 6912, 6992 et seq. 





Federal Register / Vol. 54, No. 56 / Friday, March 24, 1989 / Rules and Regulations 


Subpart A—General 


§ 259.1 Purpose, scope, and applicability. 

(a) The purpose of this part is to 
establish a demonstration program for 
tracking medical waste shipments 
pursuant to the Medical Waste Tracking 
Act of 1988. 

(b) The regulations in this part apply 
to regulated medical waste as defined in 
Subpart D of this part that is generated 
in a Covered State as defined in Subpart 
C of this part. 

(c) Generators, transporters, and 
owners or operators of intermediate 
handling facilities {e.g., treatment or 
destruction facilities) or destination 
facilities (e.g., disposal facilities) who 
transport, offer for transport, or 
otherwise manage regulated medical 
waste generated in a Covered State 
must comply with this part even if such 
transport or management occurs in a 
non-Covered State. 

(d) Regulatory presumptions. The 
transportation and management of 
regulated medical waste, as defined in 
Subpart D of this part, in a Covered 
State is subject to regulations under this 
part, unless a person claiming a non- 
regulated status can demonstrate by a 
preponderance of the evidence, through 
shipping papers or other documentation, 
that the regulated medical waste was 
generated in a non-Covered State. 


$259.2 Effective dates and duration of the 
demonstration program. 

(a) Except for records and reports 
required to be maintained or submitted 
under this part, the demonstration 
program will be effective for the period 
June 22, 1989, to June 22, 1991. 

(b) The length of time parties must 
keep records required under this part is 
automatically extended in the case 
where EPA or a State initiates an 
enforcement action, for which those 
records are relevant, until the 
conclusion of the enforcement action. 


Subpart B—Definitions 


§ 259.10 Definitions. 

(a) For the purposes of this part, all of 
the terms defined in 40 CFR 260.10 are 
hereby incorporated by reference, 
except for the following terms, which 
have been redefined as appropriate to 
address the management of medical 
waste specifically: 

“Facility” means all contiguous land 
and structures, other appurtenances, 
and improvements on the land, used for 
treating, destroying, storing, or disposing 
of regulated medical waste. A facility 
may consist of several treatment, 
destruction, storage, or disposal 
operational units. 


“Generator” means any person, by 
site, whose act or process produces 
regulated medical waste as defined in 
Subpart D of this part, or whose act first 
causes a regulated medical waste to 
become subject to regulation. In the case 
where more than one person {e.g., 
doctors with separate medical practices) 
are located in the same building, each 
individual business entity is a separate 
generator for the purposes of this part. 

“Landfill” means a disposal facility or 
part of a facility where regulated 
medical waste is placed in or on the 
land and which is not a land treatment 
facility, a surface impoundment, or an 
injection well. 

“Person” means an individual, trust, 
firm, joint stock company, corporation 
{including a government corporation), 
partnership, association, State, 
municipality, commission, political 
subdivision of a State, any interstate 
body, or any department, agency or 
instrumentality of the United States. 

“Solid waste” means a solid waste 
defined in Section 1004 (27) of RCRA. 

“Storage” means the temporary 
holding of regulated medical wastes at a 
designated accumulation area before 
treatment, disposal, or transport to 
another location. 

“Transfer facility” means any 
transportation-related facility including 
loading docks, parking areas, storage 
areas and other similar areas where 
shipments of regulated medical waste 
are held (come to rest or are managed) 
during the course of transportation. For 
example, a location at which regulated 
medical waste is transferred directly 
between two vehicles is considered a 
transfer facility. A transfer facility is a 
“transporter”. 

“Transportation” means the shipment 
or conveyance of regulated medical 
waste by air, rail, highway, or water. 

“Transporter” means a person 
engaged in the off-site transportation of 
regulated medical waste by air, rail, 
highway, or water. 

“Treatment” when used in the context 
of medical waste management means 
any method, technique, or process 
designed to change the biological 
character or composition of any 
regulated medical waste so as to reduce 
or eliminate its potential for causing 
disease. When used in the context of 
§ 259.30{a) of this part, treatment means 
either the provision of medical services 
or the preparation of human or animal 
remains for interment or cremation. 

(b) In addition, when used in this part, 
the following terms have the meanings 
given below: 

“Biologicals” means preparations 
made from living organisms and their 
products, including vaccines, cultures, 


etc., intended for use in diagnosing, 
immunizing or treating humans or 
animals or in research pertaining 
thereto. 

“Blood products” means any product 
derived from human blood, including but 
not limited to blood plasma, platelets, 
red or white blood corpuscles, and other 
derived licensed products, such as 
interferon, etc. 

“Body fluids” means liquid emanating 
or derived from humans and limited to 
blood; cerebrospinal, synovial, pleural, 
peritoneal and pericardial fluids; and 
semen and vaginal secretions. 

“Central collection point” means a 
location where a generator consolidates 
regulated medical waste brought 
together from original generation points 
prior to its transport off-site or its 
treatment on-site (e.g., incineration). 

“Covered States” means those States 
that are participating in the 
demonstration medical waste tracking 
program. It includes States identified 
under Subtitle J] of RCRA which have 
not petitioned out of the program 
pursuant to § 259.21 of this part and 
States which have petitioned into the 
program pursuant to § 259.22. Any other 
State is a “non-Covered State”. 

“Decontamination” means the process 
of reducing or eliminating the presence 
of harmful substances, such as 
infectious agents, so as to reduce the 
likelihood of disease transmission from 
those substances. 

“Destination facility” means the 
disposal facility, the incineration 
facility, or the facility that both treats 
and destroys regulated medical waste, 
to which a consignment of such is 
intended to be shipped, specified in Box 
8 of the Medical Waste Tracking Form. 

“Destroyed regulated medical waste” 
means regulated medical waste that has 
been ruined, torn apart, or mutilated 
through processes such as thermal 
treatment, melting, shredding, grinding, 
tearing or breaking, so that it is no 
longer generally recognizable as medical 
waste. It does not mean compaction. 

“Destruction facility” means a facility 
that destroys regulated medical waste 
by ruining or mutilating it, or tearing it 
apart. 

“Infectious agent” means any 
organism (such as a virus or a bacteria) 
that is capable of being communicated 
by invasion and multiplication in body 
tissues and capable of causing disease 
or adverse health impacts in humans. 

“Intermediate handler” is a facility 
that either treats regulated medical 
waste or destroys regulated medical 
waste but does not do both. The term, as 
used in this Part, does not include 
transporters. 
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“Laboratory” means any research, 
analytical, or clinical facility that 
performs health care related analysis or 
service. This includes medical, 
pathological, pharmaceutical, and other 
research, commercial, or industrial 
laboratories. 

“Medical waste” means any solid 
waste which is generated in the 
diagnosis, treatment (e.g., provision of 
medical services), or immunization of 
human beings or animals, in research 
pertaining thereto, or in the production 
or testing of biologicals. The term does 
not include any hazardous waste 
identified or listed under Part 261 of this 
chapter or any household waste as 
defined in § 261.4(b)(I) of this chapter. 

Note to this definition: Mixtures of 
hazardous waste and medical waste are 
ne to this part except as provided in 

259.31. 


“Original generation point” means the 
location where regulated medical waste 
is generated. Waste may be taken from 
original generation points to a central 
collection point prior to off-site 
transport or on-site treatment. 

“Oversized regulated medical waste” 
means medical waste that is too large to 
be placed in a plastic bag or standard 
container. 

“Regulated medical waste” means 
those medical wastes that have been 
listed in § 259.30(a) of this part and that 
must be managed in accordance with 
the requirements of this part. 

“Tracking form” means the Federal 
Medical Waste Tracking Form that must 
accompany all applicable shipments of 
regulated medical wastes generated 
within one of the Covered States. 

“Treated regulated medical waste” 
means regulated medical waste that has 
been treated to substantially reduce or 
eliminates its potential for causing 
disease, but has not yet been destroyed. 

“Universal biohazard symbol” means 
the symbol design that conforms to the 
design shown in 29 CFR 
1910.145(f)(8)(ii). 

“Untreated regulated medical waste” 
means regulated medical waste that has 
not been treated to substantially reduce 
or eliminate its potential for causing 
disease. 

“Waste category” means either 
untreated regulated medical waste or 
treated regulated medical waste. 


Subpart C—Covered States 


§ 259.20 States included in the 
demonstration program. 

(a) The regulations of this part apply 
to all regulated medical waste that is 
generated in any Covered State. This 
Subpart further identifies the procedures 
for States electing to participate or not 


to participate in the demonstration 


rogram. 

(b) For purposes of this part, Covered 
States are the States of Connecticut, 
Illinois, Indiana, Michigan, Minnesota, 
New Jersey, New York, Ohio, 
Pennsylvania, and Wisconsin. Any of 
these States may elect not to participate 
in the demonstration program using the 
procedures in § 259.21 of this subpart. 
States that the Administrator removes 
from the demonstration program 
pursuant to RCRA section 11001(b) are 
non-Covered States. 

(c) Any States not listed in paragraph 
(b) of this section may petition to 
participate in the demonstration 
program pursuant to § 259.22 of this 
subpart. States that the Administrator 
has included in the demonstration 
program pursuant to a State petition are 
Covered States. 


§ 259.21 States electing not to participate. 
(a)(1) If Connecticut, New Jersey or 
New York elect not to participate in the 
demonstration program, the Governor of 
the State must notify the Administrator 

no later than April 24, 1989, of his 
decision that the State elects not to 
participate in the demonstration 
program. The notification must include: 

(i) A statement that the State has 
implemented a medical waste tracking 
program that is no less stringent than 
the demonstration program of this part; 

(ii) A copy of the State’s regulations 
implementing that program; and 

(iii) A copy of the State statutes 
authorizing that program, and a copy of 
the State statutes and regulations 
governing the State’s administrative 
procedures. 

(2) The Administrator will consider 
the information submitted under 
paragraph (a)(1) of this section and shall 
determine whether the State’s program 
is no less stringent than the Federal 
program under this part. Upon a finding 
by the Administrator that the State's 
program is no less stringent than Part 
259, the Administrator shall remove the 
State from the list of Covered States in 
this subpart. 

(b) If Illinois, Indiana, Michigan, 
Minnesota, Ohio, Pennsylvania, or 
Wisconsin elect not to participate in the 
demonstration program, the Governor of 
the State must provide written 
notification to the Administrator no later 
than April 24, 1989. 


§ 259.22 States electing to participate. 
Any State not listed in § 259.20(b) of 
this subpart may elect to participate in 
the demonstration program. The 
Governor of such State must submit a 
petition to the Administrator no later 
than April 24, 1989, requesting inclusion 
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in the demonstration program as a 
Covered State. Upon a determination to 
accept such a petition, the Administrator 
shall include the State on the list of 
Covered States. 


§ 259.23 Notice of participating States. 


The Administrator shall publish a 
notice in the Federal Register listing 
those States included in the 
demonstration program after April 24, 
1989. 


Subpart D—Reguilated Medical Waste 


§ 259.30 Definition of regulated medical 
waste. 


(a) A regulated medical waste is any 
solid waste, defined in § 259.10{a) of this 
part, generated in the diagnosis, 
treatment, (e.g., provision of medical 
services), or immunization of human 
beings or animals, in research pertaining 
thereto, or in the production or testing of 
biologicals, that is not excluded or 
exempted under paragraph (b) of this 
section, and that is listed in the 
following tabie: 


Note to paragraph (a): The term “solid 
waste” includes solid, semisolid, or liquid 
materials, but does not include domestic 
sewage materials identified in § 261.4(a)(1) of 
this subchapter. 


TABLE—REGULATED MEDICAL WASTE 


Ae 
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3 
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i 
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i 
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Hi 
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Nl 


i 
} 


(b){1) Exclusions. {i) Hazardous waste 
identified or listed under the regulations 
in Part 261 of this chapter is not 
regulated medical waste. 

Note to paragraph (b)(1)(i): Mixtures of 
regulated medicai waste and hazardous 
waste are subject to Part 259, except as 
provided in § 259.31(b) of this subpart. 


{ii) Household waste, as defined in 
§ 261.4{b){1) of this Chapter, is not 

ted medical waste. 

(iii) Ash from incineration of regulated 
medical waste is not regulated medical 
waste once the incineration process has 
been completed. 

(iv) Residues from treatment and 
destruction processes are no longer 
regulated medical waste once the waste 
has been both treated and destroyed. 

(v} Human corpses, remains, and 

parts that are intended for 
interment or cremation are not regulated 
medical waste. 

(2) Exemptions. {i} Etiologic agents 

transported interstate pursuant to 
the requirements of the U.S. Department 
of Transportation, U.S. Department of 
Health and Human Services, and all 
other applicable shipping requirements 


are exempt from the requirements of this 
part. 

(ii) Samples of regulated medical 
waste transported off-site by EPA- or 
State-designated enforcement personnel 
for enforcement purposes are exempt 
from the requirements of this Part during 
the enforcement proceeding. 

§ 259.31 Mixtures. 

(a) Except as provided in paragraph 
(b) of this section, mixtures of solid 
waste and regulated medical waste 
listed in § 259.30{a) of this subpart are a 
regulated medical waste. 

(b) Mixtures of hazardous waste 
identified or listed in Part 261 of this 
chapter and regulated medical waste 
listed in § 259.30{a) of this subpart are 
subject to the requirements in this part, 
unless the mixture is subject to the 
hazardous waste manifest requirements 
in Part 262 or Part 266 of this chapter. 

Note to paragrah (b): Mixtures of regulated 
medical waste with hazardous waste that is 
exempt from the hazardous waste manifest 


requirements (e.g., under 40 CFR 261.5) 
remain subject to this Part. 


Subpart E—Pre-Transport 
Requirements 


§ 259.39 Applicability. 

Generators must comply with the 
requirements of this subpart prior to 
shipping waste off-site, and generators 
must comply with § 259.42 of this 
Subpart for on-site storage. 
Transporters, intermediate handlers 
(e.g., treatment or destruction facilities), 
and destination facilities must comply 
with applicable requirements of this 
subpart, when specified in Subparts H 
or I of this part. 


§ 259.40 Segregation requirements. 

(a)(1) Generators must segregate 
regulated medical waste intended for 
transport off-site to the extent 
practicable prior to placement in 
containers according to paragraph (a)(2) 
of this section. 

(2) Generators must segregate 
regulated medical waste into sharps 
(Classes 4 and 7 of § 259.30(a) of this 
subpart including sharps containing 
residual fluid), fluids (quantities greater 
than 20 cubic centimeters), and other 
regulated medical waste. 

(b) If other waste is placed in the 
same container(s) as regulated medical 
waste, then the generator must package, 
label, and mark the container(s} and its 
entire contents according to the 
requirements in §§ 259.41, 259.44, and 
259.45 of this part. 
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§ 259.41 Packaging requirements. 

Generators must ensure that all 
regulated medical wastes meet the 
following requirements before 
transporting or for transport 
such waste off-site. Generators may use 
one or more containers to meet these 
requirements. 

(a) Generators must ensure that all 
regulated medical waste is placed in a 
container or containers that are: 

(1) Rigid; 

(2) Leak-resistant; 

(3) Impervious to moisture; 

(4) Has a strength sufficient to prevent 
tearing or bursting under normal 
conditions of use and handling; and 

(5) Sealed to prevent leakage during 
transport. 

(b)(1) In addition to the requirements 
of paragraph (a) of this section, 
generators must package sharps and 

with residual fluids in packaging 
that is puncture-resistant. 

(2) In addition to the requirements of 
paragraph (a) of this section, generators 
must package fluids (quantities greater 
than 20 cubic centimeters) in packaging 
that is break-resistant and tightly lidded 
or stoppered. 

(c) Generators need not place 
oversized regulated medical waste in 
containers. Generators must note any 
special handling instructions for these 
items in Box 14 of the tracking form 
required under Subpart F and Appendix 
I of this part. 


Any person who stores regulated 
medical waste prior to treatment or 
disposal on-site (e.g., landfill, interment, 
treatment and destruction, or 
incineration), or transport off-site, must 
comply with the following storage 
requirements: 

(a) Store the regulated medical waste 
in a manner and location that maintains 
the integrity of the packaging and 
— protection from water, rain and 


(b) Maintain the regulated medical 
waste in a nonputrescent state, using 
refrigeration when necessary; 

(c) Lock the outdoor storage areas 
containing regulated medical waste (e.g., 
dumpsters, sheds, tractor trailers, or 
other storage areas) to prevent 
unauthorized access; 

(d) Limit access to on-site storage - 
areas to authorized yees; and 

(e) Store the regulated medical waste 
in a manner that affords protection from 
animals and does not provide a breeding 
SS ro ee 

ents. 
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§ 259.43 Decontamination standards for 
reusable containers. 


Generators, transporters, 
handlers, and destination facility , 
owners and operators must comply with 
the following requirements with respect 
containers: 


to reusing 

(a) All non-rigid packaging and inner 
liners must be managed as regulated 
medical waste under this part and must 
not be reused. 

(b) Any container used for the storage 
and/or transport of regulated medical 
waste and designated for reuse once 
emptied, must be decontaminated if the 
container shows signs of visible 
contamination. 

(c) If any container used for the 
storage and/or transport of regulated 
medical waste is for any reason not 
capable of being rendered free of any 
visible signs of contamination in 
accordance with paragraph (b) of this 
section, the container must be 
(labeled, marked and treated and/or 
disposed of) as regulated medical waste 
under this part. 


§ 259.44 Labeling requirements. 

Generators must label each package 
of regulated medical waste according to 
the following labeling requirements 
before transporting or offering for 
transport off-site: 

(a) Untreated regulated medical 
waste. Each package of untreated 
regulated medical wastes must have a 
water-resistant label affixed to or 
printed on the outside of the container. 
The label must include the words 
“Medical Waste,” or “Infectious 
Waste,” or display the universal 
biohazard symbol. Red plastic bag(s) 
used as inner packaging need not 


dis 

(b) Treated regulated medical waste. 
Packages containing treated regulated 
medical wastes are not recuired to be 
labeled under this section but are 
required to be marked according to 
§ 259.45 of this subpart. 


§ 259.45 Marking (identification) 
requirements. 


Generators (including intermediate 
handlers) must mark each package of 
regulated medical waste according to 
the following marking requirements 
before the waste is transported or 
offered for transport off-site: 

{a) The outermost surface of each 
package prepared for shipment must be 
marked with a water-resistant 
identification tag of sufficient dimension 
to contain the following information: 

(1) Generator's or intermediate 
handler’s name; 

(2) Generator’s or intermediate 
handler’s State permit or identification 


number. If the generator's or 
intermediate handler’s State does not 
issue permit or identification numbers, 
then the generator’s or intermediate 
handler’s address; 

(3) Transporter nam: 
(4) Transporter State, permit or 
identification number, or if not 
—- then the transporter’s 


aoe Date of shipment; and 

(6) Identification of contents as 
medical waste. 

(b) In addition to paragraph (a) of this 
section, if the generator has used inner 
containers, including sharps and fluid 
containers, each inner container must be 
marked with indelible ink or imprinted 
with water-resistant tags. The marking 
must contain the following information: 

(1) Generator'’s or intermediate 
handler’s name; 

(2) Generator’s or intermediate 
handler’s State permit or identification 
number. If the generator’s or 
intermediate handler’s State does not 
issue permit or identification numbers, 
then the generator’s or intermediate 
handlers’ address. 


Subpart F—Generator Standards 
§ 259.50 Applicability and general 
requirements. 


(a) This subpart establishes standards 
for generators of regulated medical 
waste. 

(b) A person who generates a medical 
waste, as defined in § 259.10{b) of this 
part, and who is located in.a Covered 
State, must determine if that waste is a 

ted medical waste. 

(c) A generator who either treats and 
destroys or disposes of regulated 
medical waste on-site (e.g., incineration, 
burial or sewer disposal covered by 
section 307(b)-(d), of the Clean Water 
Act) is not subject to tracking 
requirements for that waste. 

Note to the section: Generators of regulated 
medical waste with on-site incinerators are 
subject to the on-site incinerator 
requirements in Subpart G of this Part. In 
addition, generators who treat and destroy 
regulated medical waste are subject to 
§ 259.54(c). Generators who treat or dispose 
of medical waste on-site may be subject to 
additional Federal, State or local laws and 
regulations. 


(d) Vessels at port in a Covered State 
are subject to the requirements of this 
Part for those regulated medical wastes 
that are transported ashore in the 
Covered State. The owner or operator of 
the vessel and the person(s) removing or 
accepting waste from the vessel are 
considered co-generators of the waste. 

(e) A generator of regulated medical 
waste must determine the quantity of 


BEST COPY AVAILABLE 


regulated medical waste that he 
generates in a calendar month, and that 


is transported or offered for transport 
off-site for treatment, destruction, or 


(1) Generators of 50 pounds or more 
per month. Generators who generate 
and transport or offer for transport off- 
site 50 pounds or more of regulated 
medical waste in a calendar month are 
subject to the requirements of Subpart E 
and all of the requirements of this 
Subpart for each shipment of regulated 
medical waste. 

(2) Generators of less than 50 pounds 
per month. (i) Generators who generate 
and transport or offer for transport off- 
site less than 50 pounds of regulated 
medical waste in a calendar month are 
subject to the requirements of Subpart E 
of this Part and §§ 259.50, 259.51 and 
259.54(b) of this subpart. 

(ii) Generators of regulated medical 
waste who generate less than 50 pounds 
in a calendar month but who transport 
or offer for transport off-site more than 
50 pounds in any one shipment, are also 
subject to Subpart E of this part and all 
of the requirements of this subpart for 
each shipment of 50 pounds or more. 

(f} Generators or regulated medical 
waste must use transporters who have 
notified EPA under § 259.72 of this part 
to transport their regulated medical 
waste, except as provided in § 259.51 of 
this subpart. 


§ 259.51 Exemptions. 

(a) Generators of less than 50 pounds 
per month. Generators who meet the 
conditions of § 259.50{e)(2) of this 
subpart are exempt from the 
requirement to use a transporter who 
has notified EPA, exempt from the 
requirement to use the tracking form, 
and exempt from the requirements of 
Subpart H of this part provided that the 
following conditions are met: 

(1){i) The regulated medical waste is 
transported to a health care facility, an 
intermediate handler, or a destination 
facility with which the generator has a 
written agreement to accept the 
regulated medical waste; or 

(ii) The generator is transporting the 
regulated medical waste from the 
original generation point to the 
generator’s place of business; and 

(2) The regulated medical waste is 
transported by the generator (or an 
authorized employee) in a vehicle 
owned by the generator or authorized 
employee; and 

Note to the section: Owned vehicle means 
a vehicle which is owned by or registered to 
the generator or employee or is under lease 
by the generator or authorized employee for a 
minimum of 30 days. 
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(3) The generator must compile a 
shipment log and maintain records as 
required by § 259.54(b)(2). 

(b) Shipments between generator’s 
facilities. Generators are exempt from 
the requirement to use a transporter 
who has notified EPA, exempt from the 
use of the tracking form, and exempt 
from the requirements of Subpart H of 
this part when transporting regulated 
medical waste from the original 
generation point to a central collection 
point, provided they meet all of the 
following conditions: 

(1) The regulated medical waste is 
transported by the generator (or the 
generator’s authorized employee) in a 
vehicle owned by the generator or the 
employee; 

(2) The regulated medical waste is 
brought to a central collection point or 
treatment facility owned or operated by 
the generator; 

(3) The original generation point and 
the central collection point or treatment 
facility are located in the same Covered 
State; and 

(4) The generator compiles and 
maintains a shipment log at each 
original generation point and each 
central collection point as required by 
§ 259.54(a)(2) of this part. 

(c) Shipments of regulated medical 
waste (Classes 4 and 7) through the U.S. 
Postal Service. Generators who meet the 
conditions of § 259.50(e)(2)(i) of this 
subpart who transport regulated medical 
waste (Classes 4 and 7 of § 259.30{a) of 
this part) by the U.S. Postal Service, are 
exempt from the requirement to use a 
transporter who has notified EPA and 
from the requirement to use the tracking 
form, provided they meet the following 
conditions: 

(1) The package is sent registered 
mail, return receipt requested (indicating 
to whom, signature, date, and address 
where delivered); and 

(2) The generator compiles a shipment 
log and maintains the original receipt 
and the returned registered mail receipt 
as required by § 259.54(b)(3) of this part. 


§ 259.52 Use of the tracking form. 

(a) Except as provided in 
§§ 259.50(e)(2)(i) and 259.51 of this 
Subpart, a generator who transports or 
offers for transport regulated medical 
waste for off-site treatment or disposal, 
must prepare a tracking form according 
to this section and the instructions 
included in Appendix I to this part. 

(b) Generators must obtain the 
tracking form from the following 
sources: 

(1) For generators who transport or 
offer for transport off-site regulated 
medical waste to an intermediate 
handler or a destination facility in a 


Covered State which prints the tracking 
form and requires its use, the form from 
that State; and 


Note to paragraph (b)(1): For generators 
who transport or offer for transport regulated 
medical waste to another Covered State 
which prints the tracking form and requires 
its use, the transporter is required to provide 
the generator with the receiving State's form. 


(2) For all other generators, the 
tracking form from the State in which 
the waste was generated. 

(3) If the generator’s State does not 
print the tracking form, the generator 
must use the tracking form in Appendix 
I of this part. 

(c) The generator must prepare at 
least the number of tracking form copies 
that will provide the generator, each 
transporter(s), and each intermediate 
handler with one copy, and the owner or 
operator of the destination facility with 
two copies. 

Note to paragraph (c): The destination 
facility keeps one copy for their records and 
returns the second copy to the generator. 


(d) The generator must also: 

(1) Sign the certification statement on 
the tracking form by hand; 

(2) Obtain the handwritten signature 
of the initial transporter and date of 
acceptance on the tracking form; and 

(3) Retain one copy, in accordance 
with § 259.54. 

(e) For rail shipments of regulated 
medical waste within the United States 
that originate at the site of generation, 
the generator must send at least three 
(3) copies of the tracking form dated and 
signed in accordance with this section 
to: 

(1) The next non-rail transporter, if 
any; or 

(2) The intermediate handler or 
destination facility if transported solely 
by rail; or; 

(3) The last rail transporter to handle 
the waste in the United States if 
exported by rail. 


§ 259.53 Generators exporting regulated 
medical waste. 

Generators (including transporters 
and intermediate handlers that initiate 
tracking forms) who export regulated 
medical waste to a foreign country (e.g., 
Canada) for treatment and destruction, 
or disposal, must request that the 
destination facility provide written 
confirmation that the waste was 
received. If the generator has not 
received that confirmation from the 
destination facility within 45 days from 
the date of acceptance of the waste by 
the first transporter, the generator must 
submit an exception report as required 
under § 259.55 of this subpart. 
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§ 259.54 Recordkeeping. 

(a) Except as provided in paragraph 
(b) of this section, each generator must: 

(1)(i) Keep a copy of each tracking 
form signed in accordance with § 259.52 
of this part, for at least three (3) years 
from the date the waste was accepted 
by the initial transporter; and 

(ii) Retain a copy of all exception 
reports required to be submitted under 
§ 259.55(c) of this subpart. — 

(2) Generators who meet the 
conditions of § 259.51(b) of this subpart 
must meet the following requirements: 

(i) A shipment log must be maintained 
at the original generation point for a 
period of three (3) years from the date 
the waste was shipped. The_log must 
contain the following information: 

(A) Date of shipment; 

(B) Quantity (by weight) of regulated 
medical waste transported, by waste 
category (i.e., untreated and treated); 

(C) Address or location of central 
collection point; and 

(D) Signature of generator’s employee 
who will transport the waste, indicating 
acceptance. 

(ii) A shipment log must be 
maintained at each central collection 
point for a period of three (3) years from 
the date that regulated medical waste 
was accepted from each original 
generation point and must contain the 
following information: 

(A) Date of receipt; 

(B) Quantity (by weight) of regulated 
medical waste accepted, by waste 
category (i.e., untreated and treated); 

(C) Address or location of original 
generation point; and 

(D) Signature of generator or 
generator’s representative who operates 
the central collection point, indicating 
acceptance of the waste. 

(b) Generators who meet the 
conditions of § 259.50(e)(2)(i) of this 
subpart, who do not transport or offer 
for transport off-site more than 50 
pounds of regulated medical waste in a 
single shipment, and who do not 
voluntarily comply with the use of the 
tracking form are subject to the 
following recordkeeping requirements: 

(1) Generators who use a transporter 
who has notified EPA must maintain a 
log for a period of three (3) years from 
the date of shipment that contains the 
following information for each shipment 
or pickup: 

(i) Transporter’s name and address; 

(ii) Transporter’s State permit or 
identification number, if one is required 
by the State; 

(iii) Quantity of regulated medical 
waste transported, by waste category 
(i.e., untreated and treated); 

(iv) Date of shipment; and 
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(v) The signature of the transporter’s 
representative accepting the regulated 
medical waste for transport. 

(2) Generators who transport 
regulated medical waste to a health care 
facility or to a treatment, destruction, or 
disposal facility as specified in 
§ 259.51(a) of this subpart must compile 
and maintain a log for a period of three 
(3) years from the date of the last 
shipment entered into the log. The log 
must contain the following information: 

(i) Name and address of the 
intermediate handler, destination 
facility, or health care facility to which 
the generator has transported that 
shipment of regulated medical waste; 

(ii) Quantity (by weight) of regulated 
medical waste transported, by waste 
category (i.e., untreated and treated); 

{iii) Date of shipment; and 

(iv) Signature of the generator or his 
authorized representative who 

the waste. 

(3) Generators who transport 
regulated medical waste by the U.S. 
Postal Service under § 259.51(c) of this 
subpart must retain the original U.S. 
Postal Service receipt and the return 
mail receipt and maintain a shipment 
log for a period of three (3) years from 
the date of shipment. The log must 
contain the following information: 

{i) Quantity (by weight) of regulated 
medical waste transported, by waste 
category (i.e., untreated and treated); 

(ii) Date of shipment; and 

(iii) Name and address of each 
intermediate handler or destination 
facility to which the generator has 
transported the regulated medical waste 
by the U.S. Postal Service. 

(c) Each generator who treats and 
destroys regulated medical waste on- 
site by a method or process other than 
incineration, must maintain the 
following records: 

(1) The approximate quantity by 
weight, of regulated medical waste that 
is subject to the treatment and 
destruction processes; 

(2) Approximate percent, by weight, of 
total waste treated and destroyed that is 
regulated medical waste; 

(3) For regulated medical waste 
accepted from generators meeting the 
exemption conditions in § 259.51 (a) or 
(c), information identifying the 
generator, the date the waste was 
accepted, the weight of waste accepted, 
and the date the waste was treated and 
destroyed; and 

(4) Records must be maintained by the 
generator for a period of at least three 
(3) years from the date the waste was 
treated and destroyed. 


§ 259.55 Exception Reporting. 

{a) A generator who meets the 
conditions of § 259.50 ({e)(1) or (e)({2){ii) 
of this subpart must contact the owner 
or operator of the destination facility, 
transporter(s), and intermediate 
handler{s), as appropriate, to determine 
the status of any tracked waste if he 
does not receive a copy of the completed 
tracking form with itten 
signature of the owner or operator of the 
destination facility within 35 days of the 
date the waste was accepted by the 
initial transporter. 

(b) A generator must submit an 
Exception Report, as described below, 
to the State and the EPA Regional 
Administrator for the Region in which 
the generator is located if he has not 
received a completed copy of the 
tracking form signed by the owner or 
operator of the destination facility 
within 45 days of the date the waste was 
accepted by the initial transporter. The 
Exception Report must be postmarked 
on or before the 46th day and must 
include: 

(1) A legible copy of the original 
tracking form for which the generator 
does not have confirmation of delivery; 
and 

(2) A cover letter signed by the 
generator or his authorized 
representative explaining the efforts 
taken to locate the regulated medical 
waste and the results of those efforts. 

(c) A copy of the exception report 
must be kept by the generator for a 
period of at least three (3) years from 
the due date of the report. 


§ 259.56 Additional Reporting. 

The Administrator may require 
generators to furnish additicnal 
information concerning the quantities 
and management methods of medical 
waste as he deems necessary under 
RCRA section 11004. 


Subpart G—On-Site Incinerators 


§ 259.60 Applicability. 

(a) The regulations in this subpart 
apply to generators of regulated medical 
waste who incinerate regulated medical 
waste on-site. 

(b) Generators of regulated medical 
waste who incinerate such waste on-site 
and who accept regulated medical 
waste accompanied by a tracking form 
are also subject to the requirements of 
Subpart I of this part. 


§ 259.61 Recordkeeping. 

(a) Generators must keep an operating 
log at their incineration facility that 
includes the following information: 

(1)(i) The date each incineration cycle 
was begun; 
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(ii) The length of the incineration 
cycle; 

(iii) The total quantity of medical 
waste incinerated, per incineration 
cycle; and 

{iv) An estimate of the quantity of 
regulated medical waste incinerated, per 
incineration cycle. 

(2) Generators with on-site 
incinerators that accept regulated 
medical waste from generator(s) subject 
to § 259.51(a) of this Part must maintain 
the following information for each 
shipment of regulated medical waste 
accepted: 

(i) The date the waste was accepted; 

{ii) The name and State permit or 
identification number of the generator 
who originated the shipment. If the State 
does not issue permit or identification 
numbers, then the generator’s address; 

(iii) The total weight of the regulated 
medical waste accepted from the 
originating generator; and 

(iv) The signature of the individual 
accepting the waste. 

(b){1) Generators must compile the 
operating log required by paragraph 
(a)(1) of this section during the following 
period: June 22, 1989, to June 22, 1991. 

(2) Generators must retain the 
operating log until at least June 22, 1992. 

(c) Generators with on-site 
incinerators that accept regulated 
medical waste from generators subject 
to the tracking form requirements must 
keep copies of all tracking forms for a 
period of three years from the date they 
accepted the waste. 

(d) Generators must retain a copy of 
the on-site incinerator report form 
required under § 259.62 of this subpart 
for three (3) years from the date of 
submission. 


§ 259.62 Reporting. 

(a) General. The owner or operator of 
an on-site incinerator must prepare and 
submit two copies of the on-site 
incinerator report on the form provided 
in Appendix II of this part to: Chief, 
Waste Characterization Branch, Office 
of Solid Waste {OS-332), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460. 

The reports must summarize information 
collected in the operating log during the 
first and third six-month period after the 
effective date of the demonstration 
program, and must contain the following 
information in the format provided in 
Appendix II of this part: 

(1) Facility name, mailing address, 
and location; 

(2) Facility type (e.g.. hospital, 
laboratory); 

(3) Contact person; 

(4) Waste feed information: 
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(5) The total number of incinerators at 
the facility that incinerate regulated 
medical waste and information 
concerning each incinerator. 

(b) Each report must contain the 
following certification, signed by the 
facility owner or his authorized 
representative: I certify that I have 
personally examined and am familiar 
with the information submitted in this 
and ail attached documents, and that 
based on my inquiry of those individuals 
immediately responsible for obtaining 
the information, I believe that the 
submitted information is true, accurate, 
and complete. 

(c)(1) Dates. The first report is due 
February 6, 1990, and must contain 
information from the first six months of 
the demonstration p 

(2) The second report is due February 
6, 1991, and must contain information 
from the thirteenth through the 
eighteenth month of the demonstration 


(a) These soquirenents apply to 
transporters, including generators who 
transport their own waste, and owners 
and operators of transfer facilities 
engaged in transporting regulated 
medical waste generated in a Covered 
State. 

(b) These regulations do not apply to 
on-site transportation of regulated 
medical waste, nor to shipments 
exempted under § 259.51 (a), (b), or (c) 
of this part. 

(c) A transporter of regulated medical 
waste must also comply with Subpart F 
of this part when he consolidates two or 
more shipments of regulated medical 
waste onto a single tracking form. 

(d) Transporters must also comply 
with Subpart E of this part if they: 

(1) Store regulated medical waste in 
the course of transport; or 

(2) Remove regulated medical waste 
from a reusable container; or 

(3) Modify packaging of regulated 
medical waste. 


§ 259.71 Transporter acceptance of 
regulated medical waste. 

{a) Transporters must not accept for 
transport any regulated medical waste 
generated in a Covered State unless the 
outer surface of the container is !abeled 
and marked in accordance with Subpart 
E of this part. 

(b) Transporters must not accept a 
shipment of regulated medical waste 
from a generator unless accompanied-by 
a properly completed tracking form as 
required under Subpart F of this part, 


unless the generator is exempt from the - 


use of the tracking form under either 
§ 259.50(e)(2)(i) or § 259.51 of this part. 

(c) Marking (identification). When 
regulated medical waste is handled by 
more than one transporter, each 
subsequent transporter must attach a 
water resistant identification tag below 
the generator’s marking on the outer 
surface of the packaging, that does not 
obscure the generator’s or previous 
transporter’s markings. The transporter 
taking possession of the shipment must 
ensure that the tag contains the 
following information: 

(1) Name of transporter taking 
possession (receiving) of the regulated 
medical waste; 

(2) Transporter State permit or 
identification number. If the State does 
not issue permit or identification 
numbers, then the transporter’s address; 


and 
(3) Date of receipt. 


§ 259.72 Transporter notification. 

(a)(1) Transporters (including owners 
or operators of transfer facilities) are 
prohibited from transporting regulated 
medical waste generated in a Covered 
State unless they have notified EPA and 
the Covered State in writing as provided 
in this Section. 

(2) Transporters who accept regulated 
medical waste that was generated in a 
Covered State, or who transport 
regulated medical waste that was 
generated in a Covered State, must 
submit a separate notification form for 
each Covered State in which the 
regulated medical waste was generated. 

(3)(i) The original and one copy of the 
transporter notification must be sent to: 
Chief, Waste Characterization Branch 
(OS-332), EPA Office of Solid Waste, 
401 M Street, SW., Washington, DC 
20460. 

(ii) An additional copy must be sent to 
the Director of the waste management 
agency in the Covered State for which 
the transporter is notifying 

(b) Each transporter notification must 
contain the following information: 

(1) Transporter’s name, mailing 
address, and EPA hazardous waste 
identification number (if any); 

(2) Name, address and telephone 
number for each transportation or 
transfer facility (by site} that the 
transporter will operate from for each 
Covered State for which the transporter 
is ee 
(3) I entifications (State permit or 
license numbers) required to handle 
medical or infectious waste; and 


(4) The following statement signed by 


a corporate official or the owner or - 


-_ operator: I certify, under penalty of © 
criminal or civil prosecution for making - 


or submission of false statements, 
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representations, or omissions, that I 
have read, understand, and will comply 
with the regulations at 40 CFR Part 259, 
issued under authority of Subtitle J of 
the Resource Conservation and 
Recovery Act. 

Note paragraph (b): The Agency has 
published a suggested form for transporter 
notification in Appendix IV of this part which 
— be utilized by ee notifying ° 


(c) EPA will issue transporters, who | 
notify under this section, a unique EPA 
Medical Waste Identification Number 
for each Covered State for which they 
have notified. This identification 
number will apply to all transporter 
sites identified in paragraph (b)(2) of 
this section, that relate to each Covered 
State. Transporters may accept _ 
regulated medical waste after notifying 
under this section. Upon receipt of an 
EPA Medical Waste Identification ° 
Number the transporter must include it — 
on Box 5 of the Medical Waste Tracking 
Form found in Appendix I of this part. 

Note to the section: States may impose or 
may presently have in place additional 
licensing, permitting or other requirements 
that apply to transporters of cages 
medical waste. 


$259.73 Vehicle sempsedniiniin. 

(a) Transporters must use vehicles to 
transport regulated medical waste that 
meet the following requirements: 

(1) The vehicle must have a fully 
enclosed, leak-resistant cargo-carrying 
body; 

(2) The transporter must ensure that 
the waste is not subject to mechanical 
stress or compaction during loading and 
unloading or during transit; 

(3) The transporter must maintain the 
cargo-carrying body in good sanitary 
condition; and 

(4) The cargo-carrying body must be 
secured if left unattended. 

(b) The transporter must use vehicles. _ 
to transport regulated medical waste 
that have the following identification on 
the two sides and back of the cargo- 
carrying body in letters a minimum of 3 
inches in height: 

(1) The name of the transporter; 

(2) The transporter’s State permit or 
license number, if any; and 

(3) A sign or the following words 
imprinted: 

(i) MEDICAL WASTE; or 

(ii) REGULATED MEDICAL WASTE. : 

(c).A transporter must not transport: 
regulated medical waste in the same 
container with other solid waste unless ° 
the transporter manages both as 
regulated medical waste in comeplianoe 
with this subpart. : 
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§ 259.74 Tracking form requirements. 

(a) General. A transporter may not 
accept a shipment of regulated medical 
waste in excess of 50 pounds from a 
generator in a Covered State or from a 
generator in a Covered State who 
generates more than 50 pounds per 
month, unless it is accompanied by a 
tracking form completed in accordance 
with Appendix I of this part and signed 
by the generator in accordance with the 
provisions of § 259.52 of this part. In the 
case where a transporter intends to 
deliver regulated medical waste 
ee in a Covered State to another 

vered State, the latter of which 
supplies its own tracking form and 
requires its use, the transporter must 
provide the generator with the form of 
the Covered State to which the waste is 
to be sent. 

(b) Acceptance. Before accepting for 
transport or transporting any regulated 
medical waste that is accompanied by a 
tracking form, the transporter must: 

(1) Certify that the tracking form 
accurately reflects the number and total 
weight of the packages being 
transported by signing and dating the 
tracking form acknowledging 
acceptance of the regulated medical 
waste from the generator; and 

(2) Return a signed copy of the 
tracking form to the generator before 
leaving the generator’s site. 

(c) Jn transit. The transporter imisst. 
ensure that the trackingform 
accompanies the regulated medical 
waste while in transit. a 

(d) Delivery of regulated medical 
waste in the United States. A 
transporter, upon delivery of the 
regulated medical waste to another 
transporter (including a transfer facility) 
or to an intermediate handler or 
destination facility located in the United 
States, must: 

(1) Obtain the date of delivery and the 
handwritten signature of the transporter, 
or the owner or operator of the 
intermediate handling facility, or 
destination facility on the tracking form; 

(2) Retain one copy of the tracking 
form in accordance with § 259.77 of this 
part; and © . 

: (3) Give the remaining copies of the 
tracking form to the accepting 
transporter, intermediate handler, or 
destination facility. 

(e) Delivery of regulated medical 
waste outside the United States. Any 
transporter who transports regulated 
medical waste across an international 
border, or who delivers regulated 
medical waste to a transporter or 
treatment, destruction, or destination 
facility located in a foreign country (e.g. 
Canada) must: 


(1) Sign the tracking form and verify 
that the waste has been delivered to the 
next (foreign) transporter, or treatment, 
destruction, or destination facility; 

(2) Retain one copy of the signed 
tracking form for his records; and 

(3) Return all remaining copies of the 
tracking form by mail to the generator. 

(f)} Rail shipment. For shipments 
involving rail transportation, the 
requirements of § 259.91 of this part 
apply to rail transporters in lieu of the 
requirements of paragraphs (b), (c), and 
(d) of this section. 

wn Special requirements for waste 

nerators of less than 50 pounds/ 
aoe A transporter accepting a 
shipment of less than 50 pounds of 


_ regulated medical waste from a 


generator who generates less than 50 
pounds per month need not comply with 
the requirements of paragraphs (a) 
through (f) of this section provided that: 

(1) The transporter compiles a log, 
containing the following information for 
each shipment of regulated medical 
waste: 

(i) The generator’s name and State 
permit or identification number, or, if the 
generator’s State does not issue permit 
or identification numbers, then the 
generator’s address. 

(ii) The quantity of waste accepted 
(number of packages and total weight by 
waste category (i.e., “untreated” and 
“treated”’)); and 

{iii) The date the waste is accepted; 

(2) The transporter carries this log in 
the vehicle while transporting such 
regulated medical waste to a second 
transporter; 

(3) The transporter dates and signs the 
generator’s log required under 
§ 259.54(b) of this part; and 

(4) The transporter complies with 
§ 259.76(a) of this subpart. 


§ 259.75 Compliance with the tracking 
form. 


(a) Except as provided in paragraph 
(b) of this section, the transporter must 
deliver the entire quantity of regulated 
medical waste that he has accepted 
from a generator or another transporter 
to: 

(1) The intermediate handler or 
destination facility listed on the tracking 
form; or 

(2) The next transporter. 

(b) If the regulated medical waste 
cannot be delivered in accordance with 
paragraph (a) of this section, the 
transporter must contact the generator 
for further directions, revise the tracking 
form according to the generator’s 
instructions, and deliver the entire 
quantity of regulated medical waste 
from that generator according to the 
generator's instructions. 
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§ 259.76 Consolidating or remanifesting 
waste to a new tracking form. 

(a) Transporters must complete a 
tracking form for all regulated medical 
waste received from generators who 
meet the conditions of § 259.50{e)(2){i) of 
this part (in shipments of less than 50 
pounds that are not accompanied by a 
tracking form). 

(b) A transporter may choose to 
consolidate or remanifest to a single 
tracking form all shipments of regulated 
medical waste less than 220 pounds. 


Note to paragraph (b): EPA strongly 
recommends that, to minimize 
errors, transporters consolidate or remanifest 
those shipments from generators who are 
required to originate the tracking form 
separately from those shipments by 


- generators who are not required to originate 


the tracking form. 


(c) When the transporter receives the 
signed tracking form that he initiated 
from the destination facility, and the 
regulated medical waste was 
accompanied by a tracking form 
originated by a generator, the 
transporter must: 

(1) Attach.a copy of the tracking form 
signed by the destination facility to the 
generator’s original tracking form; and 

(2) Retain a copy of each tracking 
form in accordance with § 259.77 of this 
subpart; and 

(3) Return a copy of each tracking 
form to the generator within 15 days of 
receipt of the tracking form from the 
destination facility. 

(4) For each tracking form initiated, 
either by accepting waste from 
generators who meet the condition of 
§ 259.50{e)(2)(i) of this part or by 
consolidating tracking forms onto a new 
one, the transporter must maintain a 
consolidation log indicating all 
shipments consolidated or remanifested 
on that form. The log must accompany 
the tracking form and include the 
following information: 

(i) Name of each generator; 

(ii) Generator’s State permit or 
identification number. If the generator’s 
State does not issue permit or 
identification numbers, then the 
generator’s address; 

(iii) Date the regulated medical waste 
was originally shipped by the generator; 

(iv) Quantity of regulated medical 
waste (number of containers and/or 
weight in pounds) by waste category 
{i.e., “untreated” or “treated”) shipped 
by each generator; and 

(v)} The names, State permit or 
identification numbers of all previous 
transporters or, if not applicable, the 
transporters’ ad 





§ 259.77 Recordkeeping. 

(a) A transporter of regulated medical 
waste must keep a copy of the tracking 
form signed by the generator, himself, 
the previous transporter (if applicable), 
and the next party, which may be one of 
the following: another transporter; or the 
owner or operator of an intermediate 
handling facility; or destination facility. 
The transporter must retain a copy of 
this form for a period of three (3) years 
from the date the waste was accepted 
by the next party 

(b) For aes medical waste that is 
not accompanied by a generator- 
initiated tracking form, the transporter 
must retain a copy of all transporter- 
initiated tracking forms and 
consolidation logs for a period of three 
(3) years from the date the waste was 
accepted by the transporter. 

(c) For any regulated medical waste 
that was received by the transporter 
accompanied by a tracking form and 
consolidated or remanifested by the 
transporter to another tracking form, the 
transporter must: 

(1) Retain a copy of the generator- 
initiated tracking form signed by the 
transporter for three (3) years from the 
date the waste was accepted by the 
transporter; and 

(2) Retain a copy of the transporter- 
initiated tracking form signed by the 
intermediate handler or destination 
facility for three (3) years from the date 
the waste was accepted by the 
intermediate handler or destination 
facility. 

(d) Retain a copy of each transporter 
report required by § 259.78 of this 
subpart for three (3) years after the date 
of submission. 


$259.78 Reporting. 

(a)(1) A transporter who accepts 
regulated medical waste generated in a 
Covered State must submit reports 
describing the source and disposition of 
the waste. The reports must be 
submitted using the form in Appendix III 
of this part. 

(2) Transporters who accept regulated 
medical waste directly from a generator 
in a Covered State, or who transport 
regulated medical waste that was 
generated in a Covered State, must 
submit a separate report for each 
Covered State's waste they have 
transported. 

(b) Each report must be submitted as 
follows: 

(1) One copy must be submitted to: 
Chief, Waste Characterization Branch 
(OS-332), Office of Solid Waste, U.S. 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460; and 

(2) A second copy must be submitted 
to the Director of the waste management 


agency in the State for which the 
transporter has compiled the report. 

(c)(1) Each report must contain the 
following information in the format 
provided by Appendix III of this part: 

(i) The transporters name, address, 
and EPA medical waste identification 
number; 

(ii) The name and telephone number 
of a contact person; 

(iii) Total number of generators from 
whom the transporter accepted 
regulated medical waste; 

(iv) The name, address, and type of 
each generator from whom the 
transporter accepted regulated medical 
waste; 

(v) The amount by weight and waste 
category (untreated or treated) of 
regulated medical waste accepted from 
each generator; 

(vi) The total, by weight and waste 
category, of regulated medical waste 
from all generators in the Covered State 
that the transporter delivered to an 
intermediate handler or to a destination 
facility; and 

(vii) The total, by weight and waste 
category, of regulated medical waste 
from all generators in the Covered State 
that the transporter delivered to a 
second transporter or to a transfer 
facility. 

(viii) The certification signed by the 
owner or operator, or his authorized 
representative. 

(2) Transporters who transport or 
deliver regulated medical waste to an 
intermediate handler or to a destination 
facility must also provide the following 
information: 

(i) The name and address of each 
intermediate handler and destination 
facility to which waste from that 
Covered State was delivered; 

(ii) The amount, by waste category, 
that was delivered; 

(iii) The total number of intermediate 
handlers and destination facilities to 
which waste was delivered. 

(d) The transporter must submit 
reports covering the following periods: 

(1) A report covering the 180 day 
period from June 23, 1989, to December 
19, 1989. ; 

(2) A report covering the 180 day 
period from December 20, 1989, to June 
17, 1990. 

(3) A report covering the 180 day 
period from June 18, 1990, to December 
14, 1990. 

(4) A report covering the 180 day 
period from December 15, 1990, to June 
12, 1991. 

-(e) Transporters must submit the 
reports required in paragraph (d) of this 
section on or before the date 45 days | 
after the end of the reporting period. 
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(f) Each transporter who initiates a 
tracking form must meet the 
requirements of § 259.55 of this part, 
exception reporting, except that the 35 
and 45 day periods begin on the day the 
transporter accepted the waste from the 
generator. 


§ 259.79 Additional reporting. 

The Administrator may require 
transporters to furnish additional 
information concerning the quantities 
and management methods of regulated 
medical waste as he deems necessary 
under RCRA section 11004. 


Subpart I—Treatment, Destruction, 
and Cisposal Facilities 


§ 259.80 Applicability. 
(a) These regulations apply to owners 
and operators of facilities that receive 
ted medical waste generated in a 
Covered State, including facilities 
located in non-Covered States that 
receive regulated medical waste 
generated in a Covered State. Facilities 
that are subject to this subpart include: 

(1) Destination facilities (i.e., 
treatment and destruction facilities, a 
facility that causes the regulated 
medical waste to meet the conditions of 
§ 259.30(b)(1) (iii) or (iv) of this part 
including incineration facilities, and 
disposal facilities); and 

(2) Intermediate handlers (i.e., 
facilities that either treat or destroy the 
regulated medical waste, but do not 
cause it to meet the conditions of — 

§ 259.30(b)(1) (iii) or (iv) of this part). 

(b)(1) Except as provided by 
paragraph (b)(2) of this section, this 
subpart does not apply to generators 
who incinerate regulated medical waste 
on-site. 

(2) This subpart does apply to 
generators who receive regulated 
medical waste required to be 
accompanied by a tracking form. 


§ 259.81 Use of the tracking form. 

(a) Destination Facility. When a 
destination facility receives regulated 
medical waste accompanied by a 
tracking form, the owner or operator 
must: 

(1) Sign and date each copy of the 
tracking form to certify that the 
regulated medical waste listed on the 
tracking form was received; 

(2) Note any discrepancies as defined 
in § 259.82(a) of this subpart on the 
tracking form; 

(3} Immediately give the transporter at 
least one copy of the signed tracking 
form; 

(4) Send a copy of the tracking form to 
the generator (or to the transporter or 
intermediate handler that initiated the 





Federal Register ‘/ Vol. 54, No. 56/ Friday, March’ 24, 1989 / Rules and Regulations 


tracking form) within 15 days of the 
delivery; 

(5) Retain a copy of each tracking 
form in accordance with § 259.83 of this 
subpart. 

(b) Intermediate Handlers. When an 
intermediate handler receives regulated 
medical waste accompanied by a 
tracking form, the owner or operator 
must meet the following requirements: 

(1) The owner or operator must meet 
all the requirements for generators 
under both subparts E and F of this part 
including signing the tracking form 
accepting the waste as specified in Box 
20 and entering the new tracking form 
number in Box 21 when initiating a new 
tracking form for each shipment of 
regulated medical waste that has either 
been treated or destroyed. 

(2) The owner or operator must 
maintain a log matching the original 
generator's tracking forms to the 
tracking form that he initiates. This log 
must include: 

(i) Name(s) of generator(s); 

(ii) Generator’s State permit or 
identification number. If the State does 
‘ not issue permit or identification 
numbers, then the generator's address; 

(iii) The date the regulated medical 
waste was originally shipped by the 
generator or the generator’s unique 
tracking form number; 

(iv) The new tracking form number to 
which the waste is assigned; 

(3) Within 15 days of receipt of the 
tracking form that he initiated and that 
was signed by the destination facility, 
the intermediate handler must: 

(i) Attach a copy of the tracking form 
signed by the destination facility to the 
original tracking form initiated by the 
generator identified in § 259.81(b)(2){i) 
above; 

(ii) Send a copy of each tracking form 
to the generator who initiated the 
tracking form; and 

(iii) Retain a copy of each tracking 
form in accordance with the 
requirements of § 259.83 of this subpart. 

(c) Rail shipments. If a destination 
facility or intermediate handler receives 
from a rail transporter regulated medical 
waste that is accompanied by shipping 
papers containing the information 
required on the medical waste tracking 
form, with the exception of the 
generator's certification and chain of 
custody signatures, the owner or 
operator or his agent, must: 

(1) Sign and date each copy of the 
tracking form or the shipping papers (if 
the tracking form has not been 
received); 

(2) Note any discrepancies as defined 
in § 259.82(a) of this subpart on each 
copy of the tracking form or shipping 


papers (if the tracking form has not been 
received); 

(3) Immediately give the rail 
transporter at least one copy of the 
tracking form or shipping papers (if the 
tracking form has not been received); 

(4)(i) If the facility is a destination 
facility, send a copy of the signed and 
dated tracking form to the generator 
within 15 days after the delivery. If the 
owner or operator has not received the 
tracking form within 15 days of delivery, 
he must send a copy of the signed and 
dated shipping papers to the party 
initiating the tracking form; 

(ii) If the facility is an intermediate 
handler, retain a copy of the tracking 
form (or the shipping papers if the 
tracking form has not been received), 
until he receives a copy of the tracking 
form signed by the owner or operator of 
the destination facility. He then must: 

(A) Attach a copy of the tracking form 
signed by the destination facility to the 
original tracking form (or the shipping 
papers if the tracking form has not been 
received) initiated by another party; 

(B) Send a copy of each tracking form 
(or each set of shipping papers) to the 
— who initiated the tracking form; 
an 

(C) Retain a copy of each tracking 
form in accordance with the 
requirements of § 259.83 of this subpart. 

(5) The destination facility and 
intermediate handlers must retain a 
copy of the tracking form (or shipping 
papers if signed in lieu of the tracking 
form) for at least three (3) years from the 
date of acceptance of the regulated 
medical waste. 


Note to paragraph (c): Destination facilities 
and intermediate handlers receiving 
shipments by rail should expect to receive 
the tracking form from the generator, or the 
preceding non-rail transporter who will have 
sent the tracking form to the facility by some 
other means (e.g., by mail). 


§ 259.82 Tracking form discrepancies. 

(a) Tracking form discrepancies are: 

(1) For containers, any variation in 
piece count such as a discrepancy of one 
box, pail, or drum in a truckload; 

(2) For waste by categories [i.e., 
untreated or treated) discrepancies in 
number of containers for each category 
of regulated medical waste as described 
on the label imprinted or affixed to the 
outer surface of the package; 

(3) Packaging that is broken, torn, or 
leaking; and 

(4) Regulated medical waste that 
arrives at an intermediate handler or a 
destination facility unaccompanied by a 
tracking form, where the owner or 
operator knows such form is required, or 
for which the tracking form is 
incomplete or not signed. 
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(b) Upon discovering a discrepancy, 
the owner or operator must attempt to 
resolve (e.g., with telephone 
conversations) the discrepancy with the 
waste generator, the transporter and/or 
the intermediate handler. If the 
discrepancy is not resolved, the owner 
or operator must submit a letter, within 
15 days of receiving the waste, to the 
EPA Regional Administrator({s) for both 
the State of generation and the State in 
which the facility is located as well as to 
the appropriate State agency for the 
Covered State in which the generator is 
located. The letter must describe the 
nature of the discrepancy and the 
attempts the owner or operator has 
undertaken to reconcile it. The owner or 
operator must include with the letter a 
legible copy of the tracking form or 
shipping papers in question. If the 
discrepancy is the type specified in 
paragraph (a)(4) of this section, the 
report must specify the quantity of 
waste received, the transporter, and the 
generator(s). 


§ 259.83 Recordkeeping. 

(a) The owner or operator of a 
destination facility or an intermediate 
handler receiving regulated medical 
waste generated in a Covered State 
must maintain records for a minimum of 
three (3) years from the date the waste 
was accepted. These records must 
contain the following information: 

- (1) Copies of all tracking forms 
required by the following phs of 
this subpart: § 259.81(a)(5), (b)(3)(iii): 
and (c)(4)(ii)(C); and the logs required by 
§ 259.81(b)(2) of this subpart; 

(2) The name and State permit or 
identification number of each generator 
who delivered waste to the destination 
facility or intermediate handler under 
§ 259.51(a) of this part, if the State does 
not issue permit or identification 
numbers then the generator’s address; 
and 

(3) Copies of all discrepancy reports 
required by § 259.82(b) of this subpart. 

(b) The owner or operator of a 
destination facility or an intermediate 
handler that accepts regulated medical 
waste from generator(s) subject to 
§ 259.51(a) of this part must maintain the 
following information for each shipment 
of regulated medical waste accepted: 

(1) The date the waste was accepted; 

(2) The name and State permit or 
identification number of the generator 
who originated shipment. If the State 
does not issue permit or identification 
numbers, then the generator’s address; 

(3) The total weight of the regulated 
medical waste accepted from the 
originating generator; and 





(4) The signature of the individual 
accepting the waste. 


§ 259.84 Additional reporting. 

The Administrator may require 
owners or operators of destination 
facilities and intermediate handlers to 
furnish additional information 
concerning the quantities and 
management methods of medical waste 
as he deems necessary under RCRA 
section 11004. 

Subpart J—Rail Shipments of 
Regulated Medical Waste 
§ 259.90 Applicability. 

(a) These requirements apply to 
persons engaged in rail transportation of 
regulated medical waste generated in a 
Covered State. 

(b) Rail transporters of regulated 
medical waste must also comply with 
Subpart H of this part, Transporter 
Requirements, except as otherwise 
provided in § 259.74(f) of this part. 


§ 259.91 Rail shipment tracking form 
requirements. 

(a) The following requirements apply 
to all shipments of regulated medical 


waste involving rail transport: 
(1) When accepting regulated medical 


waste generated in a Covered State 
from a non-rail transporter, the initial 
rail transporter must: 

(i) Sign and date the tracking form 
acknowledging acceptance of the 
regulated medical waste; 

(ii) Return a signed copy of the 
tracking form to the non-rail transporter; 

(iii) Forward at least three copies of 
the tracking form to: 

(A) The next non-rail transporter, if 
any; or 

(B) The intermediate handler or 
destination facility, if the shipment is 
delivered to that facility by rail; or 

(C) The last rail transporter 
designated to handle the waste in the 
United States; and 

(iv) Retain one copy of the tracking 
form and rail shipping paper in 
accordance with § 259.77 of this part. 

(2) Rail transporters must ensure that 
a shipping paper containing all the 
information required on the tracking 
form (excluding permitting or licensing 
numbers, generator certification, and 
signatures) accompanies the shipment at 
all times. Intermediate rail transporters 
are not required to sign either the 
tracking form(s) or shipping paper(s). 

(3) When delivering regulated medical 
waste to an intermediate handler or 
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destination facility, a rail transporter 
must: 

(i) Obtain the date of delivery and 
handwritten signature of the owner or 
operator of the facility on the tracking 
form or the shipping papers (if the 
tracking form has not been received by 
the facility); and 

(ii) Retain a copy of the tracking form 
or signed shipping paper in accordance 
with § 259.77 of this part. 

(4) When delivering regulated medical 
waste to a non-rail transporter, a rail 
transporter must: 

(i) Obtain the date of delivery and the 
handwritten signature of the next non- 
rail transporter on the tracking form; 
and 

(ii) Retain a copy of the tracking form 
in accordance with § 259.77 of this part. 

(5) Upon accepting regulated medical 
waste generated in a Covered State — 
from a rail transporter, a non-rail 
transporter must sign and date the 
tracking form (or the shipping papers if 
the tracking form has not been received 
by the transporter) and provide a copy 
to the rail transporter. 











Appendix I to 40 CFR Part 259—Medical Waste Tracking Form and Instructions 


State information Block (Name, Address, Contacts. Phone Numbers. etc.) 


State Tracking Form Number (if applicable) 


Medical Waste Tracking Form 


GENERATOR 


1. Generator's Name and Mailing Address 2. Tracking Form Number 


4. State Permit or ID No. 





3. Telephone Number ( ) 








5. Transporter's Name and Mailing Address 6. Telephone Number 


( ) 





7. State Transporter Permit or iD No. 





EPA Med. Waste ID No. 





8. Destination Facility Name and Address 9. Telephone Number 


( ) 


10. State Permit or ID No. 
11. US EPA Waste Description 12. Total No. 13. Total Weight 
Containers or Volume 


Sthmesaaien i Sd 


14. Special Handling instructions and Additional information 


. | 15. Generator’s Certification: 

Under penalty of criminal and civil prosecution for the making of submission of faise statements. representations, of 
omissions, | deciare, on behait of the generator that the contents of this consignment 
are fully and accurately described above and are classitied, packaged. marked. and labeled in accordance with ail applicable 
State and Federal laws and reguiations. and that | have been authorized. in writing, to Make such dectarations by the person 


in Charge of the generator's operation 


Printed Typed Name 









INSTRUCTIONS FOR COMPLETING MEDICAL WASTE TRACKING FORM 


Copy 1 GENERATOR COPY: Mailed by Destination Facility to Generator 
Copy 2 — DESTINATION FACILITY COPY: Retained by Destination Facility 
Copy 3 TRANSPORTER COPY: Retained by Transporter 

Copy 4 GENERATOR COPY: Retained by Generator 


” required under 40 CFR Part 259: 


. This multi-copy (4-page) shipping document must accompany each shipment of regulated medical 
waste generated in a Covered State. 


. ftems numbered 1-14, must be Completed before the generator can sign the certification. Items 4, 7, 
10, 11c, & 19 afe optional unless required by the State. item 22 must be completed by the 
Gestination facility. 

For assistance in completing this form, contact your nearest State office, Regional EPA office, of call 
(800) 424-9346. 


16. Transporter 1 (Certification of Receipt of Medical Waste as described in items 11, 12 & 13) 


Printed/ Typed Name 


17. Transporter 2 of intermediate Handier (name and address) | 18. Telephone Number 


19. State Transporter 
Permit or ID No. 


EPAMed.WastetoWo. |_| | {| | | | | | | | | J 


20. Transporter 2 or intermediate Handler (Certification of Receipt of Medical Waste as 
deséfibed in items 11, 12 & 13) 


TRANSPORTER 


Printed typed Name Signature Date 


21. New Tracking Form Number (for consolidated or remanifested waste) 


22. Destination Facility (Certification of Receipt of Medical Waste as described in items 11, 12 & 13) 
[-] Received in accordance with items 11, 12 & 13 


suonemsey pue samy / 6e6L ‘bz youeyy ‘Aepiy / 9S “ON “tS ‘JOA / 10)818ey JeJopsy 


Primed/ Typed Name Signawre Baie 
(if other than destination facility, indicate address, phone, and permit or ID no. in box 14.) 
23. Discrepancy Box (Any discrepancies should be noted by itern number and initials) 





General Instructions 


; Read all instructions before completing this 
orm. 

This form has been designed for use on a 
12-pitch elite typewriter; a firm ballpoint pen 
may also be down hard (as you 
are writing through multiple copies). 

Federal regulations require generators, 
transporters, intermediate handlers, and 
owners and operators of destination facilities 
(treatment, destruction facilities, and disposal 
facilities) to use this form for both inter- and 
intrastate transportation of regulated medical 
waste which is generated in a Covered State. 
Generators must obtain the Medical Waste 
Tracking Form from the following sources: 

(1) If the reguiated medical waste is to be 
shipped to a Covered State for treatment, 
destruction, or disposal, then the generator 
must use that Covered State’s form. For 
generators who transport or offer for 
transport regulated medical waste to another 
Covered State which requires use of its 
version of the tracking form, the transporter 
must provide the generator with the receiving 
Covered State's form. 

(2) If the receiving Covered State does not 
require the use of its version of the form, or 
the receiving State is a non-Covered State, 
then the generator must obtain the form from 
the generator’s own State. 

(3) If the generator’s State does not require 
the use of that State’s version of the tracking 
form, then the generator may obtain copies 
from other sources or produced them using 
the printed version of the Federal form 
provided in this appendix. 

Section 110€7 of the Medical Waste 
Tracking Act specifies that any State or local 
law which requires submission of a regulated 
medical waste tracking form from any person 
subject to this Act shall require that the form 
be identical in content and format to the 
Medical Waste Tracking Form except that a 
State may require the submission of other 
information which is supplemental to that on 
the form. Such State-required information 
may be included through use of additional 
sheets or such other means as the State 
deems appropriate. The Agency determines 
that no additional or supplemental State 
information can be required on the form 
except as specified below. Generators of 
regulated medical waste in Covered States 
are advised to be aware of any special 
requirements within the Covered States. 

If States wish to print their own forms, they 
may print in the one inch box at the top of the 
form the following types of information: (1) 
Where to obtain a State printed tracking 
form; (2) essential State information (State 
addresses or telephone numbers); and (3) 
special State instructions (e.g., if the State 
requires a five or six part form, that State 
might print addresses to which the additional 
forms must be sent). 

The Medical Waste Tracking Form also 
includes a box for a State Tracking Form 
Number. If the State requires such a number, 
it can be printed on the form in that box. In 
addition, some States may require waste 
identification or waste authorization 
numbers. These numbers can be entered by 
the generator in box 11 (a-c). In addition, 
States may require generators to use box 
11(c) to identify medical waste regulated 
under State law but not under Federal law. 


Federal regulations require generators, 
transporters, intermediate handlers, and 
destination facilities to complete the form 
according to the following instructions. 


Medical Waste Tracking Form Specific 
Instructions 

The following describes each section of the 
Medical Waste Tracking Form and provides 
instructions for completing each of these 
sections (i.e., boxes). The waste generator 
completes Boxes 1-15, the transporter and/or 
intermediate handlers completes Boxes 16- 
21, and the owner or operator of the 
destination facility completes Boxes 22-23. 
The transporter may assist the generator in 
completing any of the boxes, but the 
generator is responsible for ensuring the 
accuracy of information entered on the form 
and must sign Box 15 after Boxes 1-14 are 
completed. 

Box 1. Generator’s Name and Mailing 
Address. Enter the name and mailing address 
of the generator. The mailing address should 
be the address to which intermediate handler 
or the destination facility will return the 
signed copy of the tracking form, and should 
be for the location where the generator’s 
tracking forms will be handled for purposes 
of recordkeeping and exception reporting 
(e.g., the company’s billing office, corporate 
headquarters, or the actual site of 
generation). 

While the address entered here need not 
identify the particular site of generation, the 
generator must maintain its records so that 
individual waste shipments (identified by a 
unique tracking form document number 
assigned by the generator, discussed next) 
can be associated with the actual sites of 
generation. 

Box 2. Tracking Form Number. This is the 
unique number that the generator must assign 
to each shipment of regulated medical waste. 
It will ensure that each individual shipment 
can be identified and independently tracked 
from the site of generation. [The number 
could be the date of shipment or some other 
notation that the generator wishes to utilize.] 

Box 3. Telephone Number. Enter the 
telephone number for the generator 
representative who can provide additional 
information about the shipment in the event 
of an emergency, or in the event the 
transporter, intermediate handler or 
destination facility requires it for other 
reasons (e.g., to inform the generator that an 
alternative disposal facility must be used). 

Box 4. State Permit or ID Number. This is 
an optional entry, except when required by 
State law. Some States may assign a number 
or alphanumeric designation to uniquely 
identify each generator, and may require that 
the generator include this designation on 
each medical waste tracking form it initiates. 

Box 5. Transporter’s Name, Mailing 
Address and EPA Medical Waste 
Identification Number. Indicate in this space 
the name and address of the regulated 
medical waste transporter who will be the 
first transporter of the waste listed on the 
tracking form. The mailing address should be 
the business mailing address of the 
transporter. The transporter must fill in his 
EPA Medical Waste Identification Number 
for the State in which the waste was 
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generated. If a number has not yet been 
assigned, the transporter must leave this box 
blank. The EPA Medical Waste Identification 
Number is assigned by EPA when the 
transporter notifies EPA. 

Box 6. Telephone Number. Enter the 
telephone number of the transporter that the 
generator, intermediate handler or 
destination facility may call to obtain 
information regarding medical waste 
shipments. 

Box 7. State Transporter Permit or ID 
Number. This is an optional entry to be 
utilized where States have assigned permit or 
identification numbers to each medical waste 
transporter and require that designation to be 
recorded on each tracking form. The number 
should be the permit or identification number 
used by the State in which the regulated 
medical waste was generated. 


Box 8. Destination Facility Name and 
Address. The generator must enter the name 
and site address of the off-site destination 
facility (i.e., treatment and destruction or 
disposal facility) that the generator has 
specified to receive the regulated medical 
waste. The site address is necessary to 
inform the transporter where the shipment 
must be delivered. (If the generator does not 
have this information, the transporter may 
complete this section, but only before the 
generator signs the form. Transfer facilities 
and other temporary storage facilities used 
by transporters for storage of waste during 
ordinary transport must not be listed here as 
the destination facility.) Intermediate 
handlers used by the generator or transporter 
to either treat or destroy the waste (but not 
both) must not be listed here either. 


Box 9. Telephone Number. Enter the 
destination facility's telephone number which 
a generator or transporter may call to obtain 
information regarding the status of a 
shipment. 

Box 10. State Permit or ID Number. This is 
an optional box which must be filled out if 
this information is required by the State in 
which the destination facility is located. 
States may require that destination facility 
(i.e., treatment and destruction or disposal 
facilities) be permitted and they may require 
that a State-assigned unique permit or 
identification number be entered in this 
space. 

Box 11. U.S. EPA Waste Description. The 
two Federally-regulated medical waste 
categories are listed in Boxes 11(a) and 11(b): 
Regulated Medical Waste (untreated); 
Regulated Medical Waste (treated). Box 11(c) 
is available for other State regulated waste. 
The generator must determine the categories 
of his waste, before completing Boxes 12 and 
13. A definition of “waste category” is found 
in 40 CFR 259.10. [If States have a waste code, 
a waste authorization number, or a similar 
requirement, it may be inserted to the right of 
the waste category to which it applies.] 

Box 12. Total Number Containers. The total 
number of containers (e.g., bags, boxes, pails, 
drums, etc.) for each of the applicable waste 
categories must be entered in the 
corresponding space. 

Box 13. Total Weight or Volume. The total 
weight of the waste (excluding the container 
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weight), by applicable waste category must 
be entered in the corresponding space. If the 
waste is oversized and is not packaged in a 
standard container, a volumetric measure 
may be used; however, the unit of measure 
must be noted in that space as well. 

Box 14. Special Handling Instructions and 
Additional Information. Generators may use 
this space to indicate special transportation, 
treatment, storage, or disposal information or 
Bill of Lading information, including 
alternative treatment and/or disposal facility 
information, if necessary. Generators may 
also include in this box a written request for 
the destination facility to certify disposal of 
the regulated medical waste through 
signature and dating within this box. (Note: 
The signature in the Destination Facility 
Certification Box (Box 22) is only to be used 
to certify receipt of the waste at the time of 
delivery to the facility.) 

For international shipments, generators 
must enter in this space the point of 
departure (city and State) for those wastes 
destined for treatment and destruction, or 
disposal outside the United States. This 
space may also be used if there is need to 
identify an intermediate handler and/or a 
third transporter. States may not require 
additional information to be provided in this 
space on the tracking form. However, other 
State-specific information requirements may 
be included on a separate, attached sheet. 

This space should also be used to provide 
special instructions or additional information 
regarding oversized regulated medical waste 
that cannot be easily packaged in plastic 
bags or standard containers. In these 
instances, enter a description of the waste 
including whether the waste is untreated or 
treated, the number of pieces, and the 
approximate total weight. 

Box 15. Generator’s Contification. This 
statement, when signed by the generator, 
certifies that all information required to be 
provided by that generator is accurate 
(including any information provided by the 
transporter in Boxes 1-14), all documented 
wastes are properly prepared for transport 
and all applicable State and Federal 
requirements have been met. The generator 
must read, sign by hand, date this 
certification statement and enter the name of 
the generator into the certification statement. 
The persons signing the statement must be 
authorized to make the required declarations, 
in writing, by the person in charge of the 
generator’s operations. The generator must 
make certain that Boxes 1-14 (except Boxes 
4, 7,10, and 11(c), which are optional unless 
required by the State) are completed prior to 
signing the form. 

Box 16. Transporter 1 Certification of 
Receipt. The first transporter is required to 


acknowledge the acceptance of the waste 
shipment from the generator by signing the 
form in this space and recording the date of 
acceptance. Any discrepancies or other 
related information should be noted in the 
Discrepancy Box (Box 23) of the tracking 
form before signing it. In those instances 
when a transporter initiates a tracking form, 
he must complete Boxes 1-15 and must also 
certify receipt as transporter 1, if he is also 
the first transporter as identified in Box 5 
(Transporter’s Name and Mailing Address). 

Box 17. Transporter 2 or Intermediate 
Handler Name and Address, and EPA 
Medical Waste Identification Number. In the 
event the waste shipment is to be transported 
by a second transporter or is taken to an 
intermediate handler, that recipient must 
enter its name and business mailing address 
information in this place, and their EPA 
Medical Waste Identification Number, if 
available. 

Box 18. Telephone Number. Enter the 
telephone number of the second transporter 
or intermediate handler to be used when 
checking or investigating the status of a 
shipment. 

Box 19. State Transporter Permit or ID 
Number. This is an optional entry. The 
secondary. transporter or —" 
handler State-assigned permi 
identification number should be entered in 
this space (see number 7 above). 

Box 20. Transporter 2 or Intermediate 
Handler Certification of Receipt. A 
secondary transporter or intermediate 
handler is required to certify acceptance of 
the waste shipment by printing or typing the 
name of the person accepting the waste, 
recording the date of acceptance, and signing 
the form. Any discrepancies or other related 
information should be noted in the 
eemenaney Seen 0 —_ tracking 
form before signing this bo 

Box 21. New Tracking Form Number. if the 

medical waste shipment is 
consolidated or reassigned to a new tracking 
form, the new tracking form number must be 
recorded in this box on the original 
generator's form. (If the Covered State 
preprints forms and includes a State Tracking 
Form Number, that number should be entered 
in this space.) If the State does not include a 
preprinted number on the form the 
transporter or intermediate handler should 
enter its own unique tracking form 

Box 22. Destination Facility. The 

representative of the destination 
facility certifies receipt and acceptance of the 
shipment on behalf of the owner of the 
facility by completing this box. If no 
discrepancies are noted, the authorized 
representative should place a checkmark 
before the statement “received in accordance 


with items 11, 12, and 13,” print or type his 
name, record the date of acceptance, and sign 
the box. If there are any discrepancies he 
should not place a check there. He should, 
instead, note the discrepancies in Box 23. 

If for some reason the regulated medical 
waste was delivered to a facility other than 
that indicated in Box 8, then the authorized 
representative of the facility that accepted 
the waste completes Box 22, as indicated 
above, enters in Box 14 the name, address, 
telephone number and the facility permit or 
identification number, if any, of the facility 
accepting the waste. 

Box 23. Discrepancy Box. The authorized 
representative of the destination (or 
alternate) facility, on behalf of the owner or 
operator, must note any discrepancy between 
the waste described on the tracking form and 
the waste actually received at the facility. 
(Note: in some instances, due to the 
consolidation or remanifesting provisions of 
this part, transporters and intermediate 
handlers may also need to record 
discrepancies.) All discrepancies must be 
noted by inclusion in Box 23. Owners and 
operators of facilities who cannot resolve 
discrepancies within 15 days of receiving a 
waste shipment must file a discrepancy report 
as required in 40 CFR 259.82. Di 
reports must be submitted to the appropriate 
State agencies and to the appropriate EPA 
Regional offices, as required in § 259.82 of this 
= EPA Regional office addresses are listed 

low. 


EPA Regional Administrators 


Regional Administrator, U.S. EPA Region I, 
].F. Kennedy Federal Building., Boston, MA 


02203 
Regional Administrator, U.S. EPA Region Il, 
26 Federal Plaza, New York, NY 10278 
Regional Administrator, U.S. EPA Region If, 
5th and Wainut Streets, Philadelphia, PA 
isio6 


Administrator, U.S. EPA Region IV, 
345 Courtland Street, NE, Atlanta, GA 
30365 
Regional Administrator, U.S. EPA Region V, 
230 S. Dearborn Street, Chicago, IL 60604 
Regional Administrator, U.S. EPA Region VL, 
1201 Elm Street, Dallas, TX 75270 
Regional Administrator, U.S. EPA Region VIL, 
$24 East lith Street, Kansas City, MO 64106 
Regional Administrator, U.S. EPA Region 
VILL 1860 Lincoln Street, Denver, CO 80295 
Regional Administrator, U.S. EPA Region IX, 
215 Fremont Street, San Francisco, CA 
94105 
Administrator, U.S. EPA Region X, 
1200 Sixth Avenue, Seattle, WA 98101 
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Appendix II to Part 259—On-Site Medical Waste Incinerator Report and Instructions 
ON-SITE MEDICAL WASTE INCINERATION REPORT Page 1 of __ 


I. FACILITY INFORMATION 


1. Reporting Period 
June 22, 1989 to June 22, 1990 tc 


O 


December 22, 1090 December 22, 1990 


2. Facility Name and Mailing Address 3. Location of Incineration Facility 


CJ Address of location is the same as 
mailing address in Box 2. 
or 


Facility Name 
Street Address 
Mailing Address 


City State Zip Code 
City State Zip Code 
4. Type of Facility 


(Hospital C Laboratory CO Veterinary C Private Practice 
Facility Clinic | or Clinic 


(J Funeral Home/Crematorium [J Other (Specify, a 


5. Contact Person at Facility 


6. Waste Feed Information (total for all incinerators specified in Box 7) 


A. Approximate Total Quantity 
of Regulated Medical Waste 


incinerated: Litt tt tJ tJ Pounds/six-month reporting period 


B. Approximate Percentage of 
Total Waste incinerated 
that is Regulated Medical 
Waste 


C. Approximate Quantity of 
Regulated Medical Waste 
Received from Sources 


Outside this Facility: Littit tt J 1 Pounds/six-month reporting period 
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Facility Name 


li. INCINERATION INFORMATION 


Page of 


7. Total Number of Incinerators that incinerate Regulated Medical Waste at this Facility: 


att 
8 a. Incinerator Design Information 


. Age of A. Age of ' 
incineration unit: | J J Years Incineration unit: 
. Type of Unit: (Excess Air . Type of Unit: 
DC starved Air 


C Rotary Kitn 


0 other (Specify, ical 


C1 One Chamber 
() two Chambers 
. £0 Three or more Chambers 


. Design Charging : . Design Charging 
Capacity: Litt ttt Pounds per hour Capacity: 


9. Certification 


8b. Incinerator Design Information 


Lit Years 


(J Excess Air 
C starved Air 
C Rotary Kiin 


(J other (Specify, ) 


(J One Chamber ” 
(1) two Chambers 


(1) Three or more Chambers 


Litt ttt Pounds per hour 


| certify that | have personally examined and am familiar with the information submitted 
in this and all attached documents, and that based on my inquiry of those individuals _ 
immediately responsible for obtaining the information, believe that the submitted 


information is true, accurate, and complete. 


Name and official title of owner or owner's authorized representative. 


Name ; Title 





General Instructions 
Authority 


This information is required by EPA under 
the authorities of sections 11003 and 11004 of 
the Resource Conservation and Recovery 
Act. EPA expects that you will provide this 
information based on reasonably available 
records, or, in the absence of such records, on 
your knowledge. 


Who Must Complete This Form? 


This form must be completed by generators 
of regulated medical waste who: 

¢ Are located in Covered States; and 

© Use an on-site incinerator to burn 
regulated medical waste during the reporting 
periods described below. 
Only complete this form for incinerators that 
burn regulated medical waste. Refer to 40 
CFR 259.61 for recordkeeping requirements 
pertaining to this reporting form. 
When to Complete This Form? 


Generators who incinerate regulated 
medical waste on-site are required to submit 
the On-site Medical Waste Incinerator Report 
to EPA for two separate reporting periods. 

The first report covers the period from June 
22, 1989, to December 22, 1989. The 
submission date for the first reporting period 
is February 6, 1990. 

The second report covers the period from 
June 22, 1990, to December 22, 1990. The 
submission date for the second reporting 
period is February 6, 1991. 

Where to send this Report? 


In each reporting period, submit two copies 
to: Chief, Waste Characterization Branch, 
Office of Solid Waste (OS—332), U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460. 
Instructions for Completing the Form 


Boxes 1 through 5 require general 
information about the facility. Boxes 6 
through 8 require specific information about 
the waste incinerated and technical 
information regarding the incinerators 
themselves. Box 9 requires the facility owner 
or operator to certify the accuracy of the 
information. submitted. Begin with Box 1 and 
continue sequentially to each box. If there is 
more than one on-site incinerator used to 
incinerate regulated medical waste, complete 
Box 8{a) for the first incinerator and Box 8(b) 
for the second incinerator; for more than two 


incinerators, you will need to use an 
additional sheet(s) to provide the required 
incinerator information. 

You will also need to sign the certification 
Box (Box 9) on each additional sheet. 

Box 1. Reporting Period. Mark an “X” in 
the box that specifies the reporting period for 
the information you are submitting. 

Box 2. Facility Name and Mailing —- 
Enter the name and mailing address of th 
incineration facility. 

Box 3. Location of Incineration Facility. lf 
the location address of the incineration 
facility is the same as the mailing address 
entered in Box 2, mark an “X” in the 
designated box. If the location address is 
different from the mailing address, enter the 
location information. 

Box 4. Type of Facility. Mark an “X” in the 
box that classifies the business or 
organization that owns or operates the 
incineration facility. If the categories do not 
accurately represent your facility, mark the 
“Other” category and specify the facility type 
in the space provided. 

Box 5. Contact Person at the Facility. Enter 
the name, title, and telephone number of the 
person who is most knowledgeable about the 
incineration operations at your facility. 

Box 6. Waste Feed Information. The 
questions in this box ask about quantities of 
regulated medical waste incinerated at your 
facility. When entering a response, right 
es " entry (e.g., | | |2 |0 |0 |0 |0| 


A. Approximate Total Quantity of 
Regulated Medical Waste Incinerated. Enter 
the total weight (in pounds) of the regulated 
medical waste incinerated at your facility 
(total of all incinerator units) during the six- 
month reporting period. To identify the 
quantities of regulated medical waste 
incinerated, refer to the operating logs kept 
for each incinerator at your facility as 
required under 40 CFR 259.61. 

B. Approximate Percentage of the Total 
Waste Incinerated that is Regulated Medical 
Waste. Using the information from your 
operating log, calculate the percentage (by 
weight) of the total waste incinerated that is 
regulated medical waste. To do this, divide 
the amount of regulated medical waste 
incinerated by the total amount of waste 
incinerated. Multiply the result by 100. Enter 
the number in the space provided. 

C. Approximate Quantity of Regulated 
Medical Waste Received from Sources 
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Outside this Facility. Enter the total weight 
(in pounds) of regulated medical waste 
received from sources outside your facility 
during the six-month reporting period. 
An example of outside sources would 
include a facility that receives waste from a 
physician with an office several miles away. 

Box 7. Total Number of Incinerators at this 
Facility. Enter the total number of 
incinerators that burn regulated medical 
waste at your facility. Only include 
incinerators that incinerate regulated medical 
waste. 

Box 8. Incinerator Design Information. To 


‘complete Items A through D in this box, refer 


to design blue prints, manufacturer's 
information, or other sources. 

A. Age of Unit. Enter the age of the 
incinerator unit in years. 

B. Type of Unit. Mark an “X” in the box 
that describes this incinerator type. 

¢ An “excess air” unit is usually a. compact 
box-like structure with chambers and baffles, 
and it operates with high air flows to assure 
adequate combustion. It is usually loaded 
manually through a charging door. 

¢ A “starved air” unit is usually 
cylindrical, but can be rectangular, and it 
typically has combustion air fed through the 
floor or on the sides. The waste is usually 
manually loaded, although larger units can be 
mechanically loaded. 

¢ A “rotary kiln” unit is cylindrical and 
rotates about the lengthwise axis. If this 
incinerator is not described by any of the 
three groups listed, mark an “X” in the box 
labelled “other” and describe the unit in the 
space provided. If necessary, attach 
additional sheets. 

C. Number of Combustion Chambers. Mark 
an “X” in the box that describes the number 
of combustion chambers in this incinerator. 

D. Design Charging Capacity. Enter the 
maximum amount of waste that this 
incinerator is designed to burn, in pounds per 
hour. If you cannot locate any records, 
estimate the number of pounds per hour that 
this unit is designed to burn. [NOTE: When 
entering a quantitative response, such as, 
rates, weights or time, right justify the entry 
(e.g., | |2/0]0}0/0} )}. 

Box 9. Certification. After completing this 
form, the facility owner or an authorized 
representative must sign and date the 
certification and indicate his-or her position. 
BILLING CODE 6560-50-M 
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Appendix III to Part 259—Transporter Report Form and Instructions 


Page lof 
TRANSPORTER REPORT 


I. TRANSPORTER IDENTIFICATION INFORMATION 


1. Reporting Period 


C1 June 23, 198 to decomer ty, iy39 [D1 June 18, 1990 to December 14. 1990 


( December 20, 1989 to June 17, 1990 | [] December 15, 1990 to June 12, 1991 


2. Transporter Name and Mailing Address | 3. EPA Medical Waste Identification Number 


4. Certification for Intermediate Transporter 


C] Yes 
State Zip Code [J No Signature 


5. Contact Person 


Jeeta hieesiinesbiantlihiecdalenbihaesicsetit cee glaiieht’ 5: aida taekasctaenichetncilebieleitalinesilsdiitiiaitiiy *—- dgleiplicihiD ogee sant 
Name Telephone Number 
6. Certification 


| certify that | have personally examined and am familiar with the information submitted in this and all attached 
documents, and that based on my inquiry of those individuals immediately responsible for obtaining the information, ! 
believe that the submitted information is true, accurate, and complete. 


Name and official title of owner or owner's authorized representative. 


Signature Title 
il. DISPOSITION INFORMATION 


7. Total Quantity of Regulated Medical Waste by Category and Destination 


Second Transporter or Intermediate Handler or 
Transfer Facility Destination Facility 


A. Untreated Waste Ppittttttt tI Pounds ii 1 
B. Treated Waste Pipietitt tPounds |itttt itt _t tPounds 
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Transporter Name or ID number page__ of __ 
ill. GENERATOR IDENTIFICATION 


8. Total Number of Generators From Whom Regulated Medical Waste was Accepted 
(if your answer is "0", skip to section IV) Bera sf 


9. Identity of Generators Please Complete Sections A, B, and C for each Generator 


A. Name and Location of Generator | B. Type of Generator | 
i 


Generator Name 


| Refer to instructions for code 


Street Address iC. Quantity of Regulated Medical 
eo a. eee Waste Accepted From the Generator 


Untreated | | | | | I} 1 I | Pounds 
Treated I_1i it it i | Pounds 
A. Name and Location of Generator B. TypeofGenerator Lt 


Refer to instructions for code 
Generator Name 


Street Address |C. Quantity of Regulated Medical 
a... —_. ee ; Waste Accepted From the Generator 


Untreated | | | | | t | I | Pounds 
Treated tiiitit itt t | Pounds 


A. Name and Location of Generator B. Type of Generator it 


Refer to instructions for code 
Generator Name 


i 
Street Address ic. Quantity of Regulated Medical 
— Se ee i Waste Accepted From the Generator 


i 
| Unveated LLL 111111 Pound 
i 
i 


Treated tiit itil | Pounds 


A. Name and Location of Generator B. Type of Generator 1 


Refer to instructions for code 
Generator Name 


—— C. Quantity of Regulated Medical 
City eS ee ee Waste Accepted From the Generator 


Untreated | | | } tt ttf Pounds 
Treated Iii i i i} i J | Pounds 
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Transporter Name or ID Number 


page 


IV. INTERMEDIATE HANDLER OR DESTINATION FACILITY IDENTIFICATION 


10. Total Number of Intermediate Handlers or Destination Facilities to which Regulated 


Medical Waste was Delivered 


(if your answer is "0", do not 


LLP EL EL Es continue with this section) 


11. Identity of Intermediate Handlers or Destination Facilities 
Figase Complete Sections A and B for each Facility 


A. Name and Location of Facility 


Facility Name 
Street Address 


City 


A. Name and Location of Facility 


Facility Name 
Street Address 
City 


A. Name and Location of Facility 


Facility Name 
Street Address 


City State 


A. Name and Location of Facility 


Facility Name 


Street Address 


B. Type of Facility 14 
Refer to instructions for code 


Waste Delivered to the Facility 
Untreated | |_| | | J 1 t } Pounds 


Treated [| | | [| | | [ [ Lb Pounds 


B. Type of Facility Lt 
Refer to instructions for code 


C. Quantity of Regulated Medical 
Waste Delivered to the Facility 


Untreated | | tt tt t EL Pounds 
Treated [| | | | tt EE LF Pounds 


$ 
i 
C. Quantity of Regulated Medical 
i 


B. Type of Facility Jt 


Refer to instructions for code 


C. Quantity of Regulated Medical 
Waste Delivered to the Facility 


Untreated Te Pounds 
f 
Treated | | i { Pounds 


B. Type of Facility ‘1 


00 ope ens ee cocen: 


Refer to instructions for code 


eos cecees coe resces cewncs conse cesses eesces cee cccnss eee cns ences ees, en ceceseses recersres 


C. Quantity of Regulated Medical 
Waste Delivered to the Facility 


Untreated | | | | | tt it | Pounds 


ne cegccerap ceccegace: 


ope cee ereuenees evenes sesees ene: 


~ 
e 

a 
& 
g 
a 
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General Information 
Authority 


This information is required by EPA under 
the authorities of Section 11003 and 11004 of 
the Resource Conservation and Recovery 
Act. EPA expects that you will provide this 
information based on the records you are 
required to keep as a medical waste 
transporter. 


Who Must Complete This Report? 


This report must be completed by 
transporters of regulated medical waste who 
accept and transport regulated medical waste 
generated in a Covered State, and who are 
required to obtain an EPA Medical Waste 
Identification Number under § 259.72 of this 
Part. 


What Type of Information Is Required By 
This Report? 


The Transporter Report Form collects 
information on the source and disposition of 
regulated medical waste handled by a 
transporter. The form is divided into four 
sections: 


L Transpo-ter Identification Information 

IL. Disposition Information 

Ill. Generator Identification 

IV. Intermediate Handlers and Destination 
Facility Identification 


How to Complete These Forms? 


A separate copy of this form must be 
completed for each Covered State in which 
the regulated medical waste which you have 
transported, during the reporting period was 
generated. 

{Note: If you did not transport regulated 
medical waste generated in a Covered State 
during a reporting period, you do not have to 
submit a Transporter Report Form for that 
Covered State for that reporting period]. The 
examples described below illustrate who ({i.e., 
those transporters) must report, and for 
which Covered States: 


Example 1: Company X accepts waste 
generated in New York. (In this scenario New 
York is assumed to be a Covered State and 
New Hampshire, a non-Covered State.) 

Company X accepts regulated medical 
waste from six generators located in New 
York and transports the waste for disposal to 
two facilities in New Hampshire. (Because 
New York is a Covered State under the 
demonstration program, Company X must 
notify EPA that it accepts and transports 
regulated medical waste generated in a 
Covered State. EPA will issue an EPA 
Medical Waste Identification Number to 
Company X for the State of New York.) 

In this case, Transporter X only accepts 
and transports regulated medical waste from 
one Covered State and, thus, will only have 
to complete one report, for the State of New 
York. 

Example 2: Company Y accepts regulated 
medical waste generated in New Jersey and 
New York. (In this scenario both New Jersey 
and New York are assumed to be Covered 
States, and New Hampshire a non-Covered 
State.) 

Company Y accepts regulated medical 
waste from four generators in New York and 
from five generators in New Jersey. Company 


Y delivers the waste accepted from these 
generators to a destination facility in New 
Hampshire. (Company Y notifies EPA that it 
accepts and transports regulated medical 
waste that is generated in two Covered 
States. EPA issues two EPA Medical Waste 
Identification Numbers to Company Y, the 
first identification number is for the transport 
of regulated medical waste generated in New 
York and the second number is for the 
transport of regulated medical waste 
generated in New Jersey.) 

Because Company Y has accepted waste 
generated in two Covered States, the 
company will be required to complete and 
submit two Transporter Report Forms, one 
for the waste from the four generators in New 
York and a separate Transporter Report Form 
for the five generators in New Jersey. 

Example 3: Three transporter companies, 
Company X, Company B, and Company Y, 
transport regulated medical waste generated 
in New York. (Again, in this scenario New 
York is assumed to be a Covered State and 
New Hampshire, a non-Covered State.) 

Company X accepts regulated medical 
waste from six generators located in New 
York and transports the waste to Company B 
who is an intermediate transporter located in 
New Hampshire. Company B accepts the 
waste from Company X and transports the 
waste to Company Y, also located in New 
Hampshire, who then delivers the waste to a 
destination facility in New Hampshire. 
(Because New York is a Covered State, all 
three companies (X, B, and Y) must notify 
EPA that they accept and transport regulated 
medical waste generated in a Covered State.) 

Each transporter company must also 
complete a separate Transporter Report 
Form. In completing the form, Company X 
must supply information on each New York 
generator from whom it accepts regulated 
medical waste, and on the quantities it 
accepted. Company Y must supply 
information on the disposal facility to which 
it delivers the regulated medical waste and 
the quantities it delivered. Company B must 
only supply information to verify it is an 
“intermediate transporter” as it neither 
accepted waste directly from a generator nor 
delivered waste to an intermediate handler or 
destination facility. 


When to Complete the Report? 


Complete each Transporter Report using 
the information that can be obtained from the 
tracking forms and transporter logs. Use only 
those tracking forms and logs that have 
certification receipt dates in Box 16 of the 
tracking form, that fall within the reporting 
periods identified below. Submit the report 
no later than 45 days following each reporting 
period. The schedule of submission dates are 
as follows: 
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December 15, 1990 to 
June 12, 1991. 


July 27, 1991. 


Where to Send This Report? 


Copies of each report must be submitted as 
follows: 

(1) One copy must be submitted to: Chief, 
Waste Characterization Branch (OS-332), 
Office of Solid Waste, U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 24060. 

(2).A second copy must be submitted to the 
Director of the waste management agency in 
the State for which the transporter has 
compiled the report. 

Instructions for Completing the Form 


The item by item instructions that follow 
explain for each type of transporter which 
Sections I-IV they must complete. 

[Note: If your company accepts and 
transports regulated medical waste from 

generators located in a Covered State and 
you have not been issued an EPA Medical 
Waste Identification Number, you still must 
complete this form for each Covered State's 
waste which you have transported during the 
reporting period. 

After completing the entire form, number 
each page appropriately in the space 
provided (e.g., page 14 of 15).} 

Section I. Transporter Identification 
Information 


Boxes 1 through 6 requires the submittal of 
information on the reporting period and your 
transporter operations. Begin with Box | and 
continue sequentially with each Box. . 

Box 1. Reporting Period. Mark an “X” in 
the box that specifies the reporting period for 
the information you are submitting. 

Box 2. Transporter Name and Mailing 
Address. Enter the name and the mailing 
address of the transporter who is completing 
this report. 

Box 3. EPA Medical Waste Identification 
Number. Enter the 12 digit identification 
number assigned to your company’s 
transporter operations in the Covered State 
for which you are completing this form. If you 
do not have an identification number, enter 
the name of the Covered State for which you 
are completing this form. ? 

Box 4. Certification for Intermediate 
Transporter. Transporters who (1) solely 
accept regulated medical waste from 
transporters who have, themselves, 
transported the waste, and (2) deliver such 
waste only to another transporter for further 
movement, are considered “intermediate 
transporters” and need only complete Boxes | 
through 6. If you are an intermediate 
transporter, mark an “X” in the box 
corresponding to “YES” and enter your 
signature after the box. If you are not an 
intermediate transporter, mark an “X” in the 
box corresponding to “NO”. In both cases, 
continue on to Box 5. 

Box 5. Contact Person. Enter the name, 
title, and telephone number of the person 
who is most knowledgeable about your 
transportation operations, or the person who 
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is responsible for the information in this 
report. 

Box 6. Certification. After completing this 
form, the company owner or an authorized 
representative must sign and date the 
certification and indicate his or her title or 
position. If your organization has no legal 
owner (e.g., a local government entity), the 
individual within who is 
responsible for the information in this report 
must sign and date the certification and 
indicate his or her position. 

If you were an intermediate transporter 
during: the reporting period marked in Box 1, 
you do not need to complete the remaining 
sections of this report. If, however, you 
accepted regulated medical waste directly 
from a generator located in a Covered State, 
or you delivered such waste to an 
intermediate handler or destination facility 
during the reporting period marked in Box 1, 
continue with Sections II, II] and IV and 
follow the instructions. 


Section II. Disposition ietemeatien 


This section requires submittal of 
information on the quantities of regulated 
medical waste you transported during the 
reporting period matked in Box 1. 

Box 7. Total Quantity of Regulated 
Medical Waste by Category and Destination. 
This box requests information on — total 
quantity of {A) untreated and (B) treated 
regulated medical waste you accepted for 
transport during the reporting period. The 
total quantity of waste should only include 
the regulated medical waste you transported 
that was generated in the Covered State for 
which you are this form. For each 
category of waste, enter the quantity of waste 
(in pounds) that was delivered (1) to a second 
transporter or transfer facility and (2) to an 
intermediate handler or destination facility. If 
either category of waste was not delivered to 
a facility, enter “O” for that category and 
facility combination. If you did not deliver 
waste to one of the types of facilities, enter 
“O” for that facility type. Right justify each 
entry (eg.. | |2 |O |0 |0 |). 


Section Ill. Generator Identification 


This section requires the submittal of 
information oe the generators from 
regulated medica’ 


“whom you accepted. 1 waste 

during the reporting period marked in Box 1. 
Box 8. Total Number of Generators from 

whom Regulated Medical Waste was 
Accepted. Enter the total number of 
generators from whom you accepted 
regulated medical waste for transport during 
the reporting period. Include only those 
generators located in the Covered State for 
which you are completing this form. If your 
company did net pick up any 
medical waste directly from.a generator, 


enter “0” in the box and skip to Section IV. 
Right justify each entry (e-g..| | {1 |4 {3 [). 


Box 9. Identity of Generators. Complete 
Boxes 9A through 9C on each individual 
generator in the Covered State from whom 
you accepted regulated medical waste during 
the reporting period. This form provides 
space for identification of four generators. If 
you accepted waste from more than four 
generators, copy this page as needed and 
provide the information on each generator. 
The number of generators entered in Box 8 
must equal the total number of all generators 
identified in Box 9. 

9A. Name and Location of Generator. Enter 
the name and the address representing the 
physical location of the generator (i.e., the 
location at which the waste is picked up). 

9B. Type of Generator. Enter one of the 
following codes that best classifies the type 
of generator. Use your best judgment as to 
the generator’s type. 


9C. Quantity of Regulated Medical Waste 
—— from the Generator. For each 
category ( and treated), enter the 
amount of waste (in pounds) that you 
accepted from the generator during the 
reporting period. If you did not accept waste 
in one of the categories, enter “0.” Right 
justify each entry (e.g., | | |2|0{0/0/0} 
pounds). SS 
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Section IV. Intermediate Handlers or 
Destination Facilities Identifiction 

Boxes 10 and 11 requires the submittal of 
information regarding the intermediate 
handlers and destination facilities to which 
you delivered regulated medical waste during 
the reporting period marked in Box I. 

Box 10. Total Number of Intermediate 
Handlers and Destination Facilities to which 

d Medical Waste was Delivered. 
Enter the total number of intermediate 
handlers and destination facilities to which 
you delivered regulated medical waste during 
the reporting period. This box should include 
all facilities (in both Covered and non- 
Covered States) that accepted the regulated 
medical waste lisied in Box 7. If you did not 
deliver any regulated medical waste to an 
intermediate handler or destination facility 
during the reporting period enter “O” in the 
Box and do not.complete the remainder of 
this section. Right justify your entry (e.g., 
| | 12/9). 

Box 11. Identity of Intermediate Handlers 
and Destination Facilities. Complete Boxes 
11A through 11C identifying each individual 
intermediate handler and destination facility 

to which you delivered regulated medical 
waste generated in the Covered State for 
which this form is completed. This form 
provides spaces for identification of four 
facilities. If you delivered waste to more than 
four facilities, copy this page as needed and 
provide the requested information for each 
facility. The number of facilities entered in 
Box 10 must equal the number of facilities 
identified in Box 11. 

11A. Name and Location of Facility. Enter 
the name and the address representing the 
physical location of the facility. 

11B. Type of Facility. Enter one of the 
following codes that best classifies the type 
of facility: 


11C. Quantity of Regulated Medical Waste 
Delivered to the Facility. For each category 
(untreated and treated} enter the quantity of 
waste (in pounds) that you accepted for 
transport to the intermediate handler or 
destination facility during the reporting 
period. If you did not deliver waste in one of 
the enter “O” for that category. 
Right justify er entry (e.g., |0/6|2/0/0/0] 
pounds). 
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Appendix IV to 40 CFR Part 259 Recommended Medical Waste Transporter Notification Form and Instructions 


United States 
Environmental Protection 


Medical WasteTransporter 
Notification Form 


FOR OFFICIAL EPA USE ONLY 


Agency identification No.: 
Date Received: 
Receiving Official: 


saison 


(Piease Type or Print Clearly) 


1. Covered State for which you are notifying 


2. Transporter Name and Mailing Address 


4. Transporter's Facility Location(s) 
Address 
City 


Area Code/ Telephone Number 


Any current State identification number(s) (permit or license) required to handie 


City 


Area Code/ Telephone Number 


Any current State identification number(s) (permit or license) required to handie 


medical or infectious waste 


Gity 


Area Code/ Telephone Number 


Any current State identification number(s) (permit or license) required to handie 


medical or infectious waste 


5. Certification 
| certify, under penaity of criminal or civil 
understand 


3. EPA Hazardous Waste ID Number © 


od 


(The ID number entered should be for the facility identified in Box 2) 


(use additional sheets if necessary) 


Address 


City 


Area Code/ Telephone Number 


Any current State identification number(s) (permit or license) required to handle 


medical or infectious waste 


City 
Area Code/ Telephone Number 


Any current State Identification number(s) (permit or license) required to handle 
medical or infectious waste 


City 
Area Code/ Telephone Number 


Any current State identification number(s) (permit or license) required to handie 
medical or infectious waste 


for making or submission of false statements, representations or omissions, that | have read, 


, and will comply with the regulations at 40 CFR Part 259, issued under authority of Subtitle J of the Resource Conservation and Recovery 


Act. 
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Instructions for Completing the Medical 
Waste Transporter Notification Form 


General Information 
Authority 


This information is required by the EPA 
under authority of Section 11003 and 11004 of 
the Resource Conservation and Recovery 
Act. 

Who Must Notify: Transporters who 
transport regulated medical waste that is 
generated in a Covered State must notify the 
U.S. Environmental Protection Agency for 
each Covered State's regulated medical 
waste they intend to transport. This 
requirement extends to transporters who do 
not actually transport the waste within that 
Covered State's boundaries but who 
transport the waste, generated in the Covered 
State, outside that Covered State’s 
boundaries. 

Transporters planning such activity may 
either complete a Notification Form or submit 
a letter containing the information required in 
40 CFR 259.72(b). EPA will then issue a 
Medical Waste Identification Number unique 
to that transporter for each Covered State for 
which they are notifying. That number will be 
used to identify regulated medical waste 
transporters and can be used by generators 
to verify that the transporter has notified EPA 
of his intent to transport waste from their 
Covered State. 


When tc Notify: Notification must be 
submitted for a Covered State before the 
transporter may accept regulated medical 
waste generated in that Covered State. 
Transporters may, however, accept such 
waste once they have submitted their . 
notification, but before receiving their 
identification number. Upon receipt of that 
number, the transporter must enter it in Box 5 
of the Medical Waste Tracking Form, when 
that form is required. Additionally, the 
transporter must enter that number in Box 17 
of the Tracking Form when acting as a 
secondary transporter, and in Box | when 
initiating a tracking form for load 
consolidation purposes. 

Where to Send Notification: Two copies of 
the completed Notification Form, for each 
Covered State, must be sent to: Chief, Waste 
Characterization Branch, Environmental 
Protection Agency (OS-332) 401 M Street, 
SW., Washington, D.C. 20460. ; 

One copy must also be sent to the Director 
of the waste management agency in the State 
for which the transporter is notifying. 


Notification Form Instructions 


Note: All information must be typed or 
printed clearly. 

Box 1. Covered State for which vou are 
notifying. Enter the name of the Covered 
State of origin of the regulated medical 
waste(s) you intend to collect and/or 
transport. Enter only one State in this space; 


BEST COPY AVAILABLE 
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‘if you intend to transport waste from more 


than one Covered State you must submit a 
separate Notification Form for each of those 
States. 

Box 2. Transporter Name and Mailing 
Address. Enter your organization's name, 
mailing address, the name of a contact 
person at that location who is knowledgeable 
about your operations, and include that 
person's telephone number. 

Box 3. EPA Hazardous Waste 
Identification Numbers. If the facility 
identified in Box 2 has an EPA Hazardous 
Waste Identification Number, enter the EPA- 
assigned 12-character hazardous waste 
identification number for the facility. 

Box 4. Transporter’s Facility Location(s). 
Enter the address, facility telephone number 
and any current State medical or infectious 
waste permit or license numbers for each 
transportation or transfer facility located 
within the Covered State identified in Box 1. 

If there are more than four such facilities in 
that Covered State you will need to use an 
additional sheet(s) to provide the required 
facility information; attach the additional 
sheets to the first. 

Box 5. Certification. The Certification 
Statement must be read and hand signed by a 
corporate officer or the owner/operator of the 
transporter company. 


[FR Doc. 89-6304 Filed 3-23-89; 8:45 am] 
BILLING CODE 6560-50-M 
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Part Ill 


Department of 
Education 


34 CFR Parts 373 and 380 

Special Projects and Demonstrations for 
Providing Vocational Rehabiliation 
Services to Individuals With Severe 
Handicaps, and Special Projects and 
Demonstrations for Providing Supported 
Employment Services to Individuals With 
Severe Handicaps and Technical 
Assistance Projects; Final Rule and 
Notice 





DEPARTMENT OF EDUCATION 
Office of Special Education and 
Rehabilitative Services 


AGENCY: Department of Education. 
ACTION: Final regulations. 


SUMMARY: The Secretary amends the 
regulations in Part 373 governing the 
Program of Special Projects and 
Demonstrations for Providing 
Vocational Rehabilitation Services to 
Individuals with Severe Handicaps and 
adds regulations in a new Part 380 to 
implement the Program of Special 
Projects and Demonstrations for 
Providing Supported Employment 
Services to Individuals with Severe 
Handicaps and Technical Assistance 
Projects. These regulations—{1) Revise 
the regulations in Part 373 to authorize 
projects to meet the special needs of 
isolated populations of individuals who 
are handicapped, particularly American 
Indians residing either on or off 
reservations; (2) relocate existing 
regulations for Statewide supported 
employment demonstration projects 
from Part 373 to Part 380; (3) implement 
in Part 380 two newly authorized types 
of supported employment projects— 
community-based projects and technical 
assistance projects; and (4) make other 
echnical amendments. 


t 

These regulations implement 
amendments to section 311 of the 
Rehabiliation Act made by Pub. L. 99- 
506, the Rehabiliation Act Amendments 
of 1986. 
EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain ts. If 
you want to know the effective date of 
these regulations, call or write the 
Department of Education contact 
person. 
FOR FURTHER INFORMATION CONTACT: 
Fred C. Isbister, Office of Program 
Operations, Rehabiliation Services 
Administration, Mary E. Switzer 
Building, Room 3225, 330 C Street SW., 
Washington, DC 20202. Telephone: (202) 
732-1297. 


supported employment discretionary 
grant program authorized under section 
311 of the Rehabiliation Act: Statewide 
supported employment demonstration 
projects; community-based supported 
employment projects; and technical 
assistance projects. 

The purpose of Statewide supported 
employment demonstration projects is 
to reorganize, expand, or, if appropriate, 
convert existing Statewide programs of 
rehabilitation for individuals with 
severe handicaps to programs that offer 
supported employment services. Grant 
funds are to be spent for the costs of 
program development and 
reorganization, staff training, and 
evaluation. While grant recipients must 
also provide, or ensure the provision of, 
direct services to individuals, grant 
funds cannot be used for this purpose. 

By contrast, community-based 
supported employment projects serve a 
more localized geographical area and 
must develop innovative approaches to 
improve and expand the delivery of 
supported employment services. These 
projects are designed to enhance local 
service delivery capacity. Grant funds 
pay for direct services to individuals but 
only for a maximum period of 18 
months. 

Technical assistance projects provide 
assistance to State vocational 
rehabilitation agencies in implementing 
the State Supported Employment 
Services Program authorized under Title 
VI, C of the Rehabilitation Act. 

Because the purposes of these three 
supported employment programs vary, 
the tions contain three different 
sets of selection criteria at §§ 380.11, 
380.12, and 380.13. 

On May 3, 1988, the Secretary 
published a notice of proposed 
rulemaking (NPRM) for these programs 
in the Federal Register (53 FR 15778). 
Except for minor technical and editorial 
revisions, there are no differences 
between the NPRM and these final 
regulations. 

Analysis of Comments and Changes 

In response to the Secretary's 
invitation in the NPRM, 21 parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM follows. 

Issues are grouped according to 
subject, with appropriate sections of the 
regulations referenced. 


Who is Eligible for an Award? Section 
380.2 


Comments: Several commenters 
expressed concern that the State 
rehabilitation agency is placed in direct 
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competition with any other eligible 
organization that chooses to apply for a 
supported employment statewide 
demonstration project grant. One 
commenter recommended that 
applicants other than State vocational 
rehabilitation agencies should not be 
permitted to apply for such grants. 
Discussion: Organizations eligible to 
apply for grants under section 311 of the 
Act are designated in the statute and 
cannot be limited by the Secretary. 
Change: None. 


Activities the Secretary May Fund 
Under Statewide Supported 
Employment Demonstration Projects, 
Section 380.4 


Comments: Many commenters 
expressed concern that these regulations 
may force a change in the nature and 
scope of the existing 27 statewide 
demonstration projects to limit services| 
provided to supported employment 
services. Also, several commenters were 
concerned that the list of supported 
employment services in this section are 
not precisely identical to the supported 
employment services specified in Part 
363. Other commenters were concerned 
that the list of supported employment 
services implied a limitation that only 
the listed services were to be provided. 

Discussion: The regulations were not 
intended to require any change in the 
nature and scope of the existing 
statewide demonstration projects. The 
services listed in § 380.4(b)(2) are only 
examples of services that may be 
provided and are not intended to limit 
the nature of supported employment 
services that grantees may make 
available. 

Change: A change was made to make 
it clear that authorized supported 
employment services to individuals are 
not limited to those enumerated in the 
regulations. 


Technical Assistance Supported 
Employment Projects, Section 380.6 


Comments: One commenter suggested 
that RSA should be providing technical 
assistance on supported employment 
directly rather than providing it through 
grants or contracts. 

Discussion: The Technical Assistance 
Supported Employment projects grant 
authority was added by the 1986 
amendments to the Act. The Secretary 
views these projects as complementary 
to, and not a replacement for, direct 
technical assistance provided by RSA. 


Change: None. 
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List of Applicable Regulations, Section 
380.8 


Comment: A commenter requested 
that the Client Assistance Project (CAP) 
regulations should be included in the list 
of regulations that apply to supported 
employment projects. 

Discussion: This section only refers to 
those regulations that directly apply to 
applicants and project grantees. Other 
regulations that may indirectly affect a 
grantee or a supported employment 
client are not included in this section. 

Change: None. 


Definitions, Section 380.9(c) 


Comments: One commenter pointed 
out that the definition of “traditionally 
time-limited post-employment services” 
is different than the definition of this 
term in Part 363. 

Discussion: The definitions are not 
intended to be identical. Under section 
311 of this Act, grantees are not 
mandated to establish collaborative 
agreements to ensure the provision of 
extended supported employment 
services and to develop individualized 
written rehabilitation programs for 
clients. These requirements are imposed 
by the Title VI, C program and are 
reflected in the Part 363 definition. 
Otherwise, the definitions are the same. 

Change: None. 


Participation and Coordination, Section 
380.11(h}(2) (i) and (ii) 


Comments: Two commenters stated 
that the language implies that supported 
employment is intended primarily for 
school-age children since parents or 
other representatives are to be involved 
in project planning and decisionmaking. 
Several commenters felt the language in 
the section implies that the kinds of 
agencies expected to participate in the 
projects are limited and that other 
agencies which should be sharing 
responsibility for supported employment 
are not mentioned. Many State 
vocational rehabilitation agency 
commenters believed no grants should 
be awarded unless the application is 
accompanied by a letter of support and 
involvement from the appropriate State 
vocational rehabilitation agency. A 
commenter also suggested that more 
than 15 points be assigned to this 
selection criterion to reinforce the 
necessity for the involvement of the 
State vocational rehabilitation agency. 

Discussion: The Secretary believes 
that, if appropriate, parents or other 
representatives of individuals with 
severe handicaps should be involved in 
these projects, including planning and 
decisionmaking. The regulations are not 
intended to imply that the projects are 


exclusively intended for school-age 
children or any particular disability 
group. 

The Secretary agrees that the 
illustrative list of collaborating State 
agencies and organizations should be 
expanded in order to clarify that 
supported employment may be 
appropriate for any individual with 
severe handicaps, regardless of type of 
disability. 

The Secretary believes in the 
importance of collaboration between 
State vocational rehabilitation agencies 
and grantees involved in these programs 
and encourages potential applicants to 
obtain letters of support from State 
vocational rehabilitation agencies; 
however, there is no statutory basis for 
requiring written documentation. 

In determining the number of points to 
allocate to any one criterion, the 
Secretary weighs the relative 
importance of the various aspects of the 
program and exercises judgment in 
determining the weight to be given to 
each criterion. The Secretary believes 
that 15 points is adequate to ensure that 
all applicants will involve the State 
vocational rehabilitation agency and 
other appropriate agencies in the 
application process. 

Changes: Changes have been made in 
the regulations to make it clear that 
parents or other representatives of 
individuals with severe handicaps are to 
be involved in project planning and 
decisionmaking, if appropriate. The 
illustrative list of collaborating State 
agencies and other organizations has 
been expanded to mention other 
agencies and organizations that the 
Secretary believes could and should 
share responsibility for supported 
employment. The list includes State and 
other agencies responsible for 
vocational rehabilitation, special 
education, developmental disabilities, 
mental health, social services, medicaid, 
social security, veterans programs, and 
rehabilitation facilities. 


Conversion, Sections 380.4, 380.6, 
380.11(f)(1) 


Comments: A number of commenters 
recommended changes in the regulatory 
language concerning converting existing 
programs to programs providing 
supported employment services. The 
commenters stated that the regulations 
should be modified to clearly reflect that 
it is not the intention of the Secretary to 
require that the total resources of 
existing programs be devoted to 
supported employment. 

Discussion: The Secretary agrees that 
the language in the NPRM needs 
clarification. The activities authorized 
by these regulations are intended to 
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foster statewide change by facilitating 
the reorganization, expansion, or, if 
appropriate, the conversion of existing 
programs to provide supported 
employment services. In some cases, 
this will involve a major change of 
direction in a statewide or local 
program; in others, the supported 
employment program will assist, 
support, or be complementary to other 
services provided in an existing 
program. 

Change: The regulations have been 
changed to make it clear that the 
authorized activities are to facilitate 
reorganization, expansion, or, if 
appropriate, conversion of existing 
programs to offer supported employment 
services. 


Ongoing Services for Individuals with 
Severe Physical Disabilities 


Comments: A commenter expressed 
concern about the lack of long-term 
funding for supported employment for 
individuais with severe physical 
disabilities. This commenter believed 
that the effect of the proposed supported 
employment regulations would be to 
exclude these individuals from 
supported employment. 

Discussion: The regulations are not 
intended to, nor in fact do they, exclude 
individuals with severe physical 
disabilities from receiving supported 
employment services. The problem of 
long-term funding is not a regulatory 
issue. States have the option to include 
provision for extended services for 
individuals with severe physical 
disabilities in their social services and 
medicaid programs funded under titles 
XIX and XX of the Social Security Act. 
Also, RSA is reviewing other possible 
sources of long-term funding for 
extended services and encourages 
States to do the same. 

Change: None. 


Reports, Sections 380.20, 380.21 


Comments: A commenter requested 
that all Technical Assistance and 
Community-based projects be required 
to provide copies of.all research data, 
including statistics, to State vocational 
rehabilitation agencies. 

Discussion: The Secretary agrees that 
exchange of this information with State 
vocational rehabilitation agencies is 
desirable; however, there is no basis in 
the statute to mandate this exchange. 
Further, the Secretary has determined 
that the paperwork requirements 
imposed by statute and reflected in 
proposed § § 380.20 and 380.21 should 
not be included in the final regulations. 
Any reporting of this nature is already 





covered under 34 CFR 80.40{b) 
(Nonconstruction performance reports). 
Change: Sections 380.20 and 380.21 
have been deleted from the final 

regulations. 
Publication of the Regulations 


Comment: A commenter stated that 
the regulations should be published by 
the Commissioner rather than by the 
Secretary in accordance with section 
12{c) of the Act. 

Discussion: Section 3 of the 
Rehabilitation Act of 1973 (Act), as 
amended, states that “Any reference in 
this Act to duties to be carried out by 
the Commissioner shail be considered to 
be a reference to duties to be carried out 
by the Secretary acting through the 
commissioner.” In addition, section 412 
of the Department of Education 
Organization Act (DEOA), Pub. L. 96-88 
(1980), states that “No delegation of 
functions by the Secretary * * * shall 
relieve the Secretary of responsibility 
for the administration of such 
functions.” Finally, the definition of 
“Secretary” found at 34 CFR 77.1 applies 
to all Department programs and means, 
in addition to the Secretary of the 
Department of Education, any official or 
employee of the Department acting for 
the Secretary under a delegation of 
authority. Taken together, the above 
authorities clearly support the authority 
of the Secretary to publish these 
regulations and the use of the term 
“Secretary” rather than the term 
“Commissioner” in these regulations 
because the Secretary is ultimately 
responsible for the administration of this 


program. 

Change: None. 
Executive Order 12291 

These regulations have been reviewed 
in axcordance with Executive Order 
122° :. They are not classified as major 
because they do not meet the criteria for 


major regulations established in the 
order. 


List of Subjects 
34 CFR Part 373 
Education, Grant programs— 


education, Grant p ocial 
programs, Vocational rehabilitation. 


34 CFR Part 380 


Education, Grant programs— 
education, Grant programs—social 
programs, Vocational rehabilitation: 

Dated: November 22, 1988. 

Lauro F. Cavazos, 
Secretary of Education. 
(Catalog of Federal Domestic Assistance 


Number: 84.128 Program of Specical Projects 
and Demonstrations for Providing Vocational 


Rehabilitation Services to Individuals with 
Severe Handicaps and Program of Special 
Projects and Demonstrations for Providing 
Supported Employment Services to 
Individuals with Severe Handicaps and 
Technical Assistance Projects) 


The Secretary amends Title 34 of the 
Code of Federal Regulations by 
amending Part 373 and adding a new 
Part 380 as follows: 


PART 373—SPECIAL PROJECTS AND 
DEMONSTRATIONS FOR PROVIDING 
VOCATIONAL REHABILITATION 
SERVICES TO SEVERELY 
HANDICAPPED INDIVIDUALS 


1. The authority citation for Part 373 is 
revised to read as follows: 


: 29 U.S.C. 711(c), 777a({a)(1) and 
777a{a)(4), unless otherwise noted. 


2. The title of Part 373 is revised to 
read as follows: 


PART 373—SPECIAL PROJECTS AND 
DEMONSTRATIONS FOR PROVIDING 
VOCATIONAL REHABILITATION 
SERVICES TO INDIVIDUALS WITH 
SEVERE HANDICAPS 


3. The heading for § 373.1 is revised to 
read as follows: 


$373.1 What is the Program of Special 
and Demonstrations for Providing 

Vocational Services to 

individuals with Severe Handicaps? 


§§ 373.1, 373.10, and 373.30 [Amended] 

4. Remove the words “severely 
handicapped individuals” and add, in 
their place, the words “individuals with 
severe handicaps” in the following 
places: 

(a) Section 373.1; 

(b) Section 373.10(b); and 

(c) Section 373.30 (f)(2){i), (g)(2){i), and 
(h)(2). 

5. Section 373.10 is amended by 
redesignating paragraph (b) as 
paragraph (c), removing the words 
“Handicapped individuals” in 
redesignated paragraph (c) and adding, 
in their place, the words “Individuals 
with handicaps”, adding a new 
paragraph (b), and revising the authority 
citation to read as follows: 


§ 373.10 What types of projects are 
authorized under this program? 

(b) Projects also may be conducted to 
meet the special needs of isolated 
populations of individuals with 
handicaps, particularly among American 
Indians residing on or outside of 
reservations. 
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(Authority: Sections 311(a)(1) and 311(a)(4) of 
the Act; 29 U.S.C. 777a(a){1) and 777a(a)(4)) 


§§ 373.10, 373.14, and 373.42 [Amended] 


6. Remove the words “handicapped 
individuals” and add, in their place, the 
words “individuals with handicaps” in 
the following places: 

(a) Section 373.10({a); and 

(b) Section 373.42(b). 

7. Section 373.14 is removed. 

8. The first sentence of the 
introductory text in § 373.30 is revised to 
read as follows: 


§ 373.30 What selection criteria does the 
Secretary use under this program? 


The Secretary uses the criteria in this 
section to evaluate applications for all 
projects under this part. * * * 

* * * * 


* 


§ 373.31 [Removed] 
9. Section 373.31 is removed. 


10. A new Part 380 is added to read as 
follows: 


PART 380—SPECIAL PROJECTS AND 
DEMONSTRATIONS FOR PROVIDING 
SUPPORTED EMPLOYMENT SERVICES 
TO INDIVIDUALS WITH SEVERE 
HANDICAPS AND TECHNICAL 
ASSISTANCE PROJECTS 


Subpart A—General 


Sec. 

380.1 What is the program of special 
projects and demonstrations for 
providing supported employment 
services to individuals with severe 
handicaps and technical assistance 
projects? 

380.2. Who is eligible for an award? 

380.3 What types of projects are authorized? 

380.4 What activities may the Secretary 
fund under statewide supported 
employment demonstration projects? 

380.5 What activities may the Secretary 
fund under community-based supported 
employment projects? 

380.6 What activities may the Secretary 
fund under technical assistance 
supported employment projects? 

380.7 What priorities may the Secretary 
establish? 

380.8 What regulations apply? 

380.9 What definitions apply? 


Subpart B—How does the Secretary make an 
award? 


380.10 How does the Secretary evaluate an 
application? 

380.11 What selection criteria does the 
Secretary use for statewide supported 
employment demonstration projects? 

380.12 What selection criteria does the 
Secretary use for community-based 

supported employment projects? 

380.13 . What selection criteria does the 
Secretary use for technical assistance 
supported employment projects? 
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Sec. 

380.14 What other factors does the 
Secretary consider in reviewing an 
application? 

Authority: 29 U.S.C. 711(c) and 777a(d), 
unless otherwise noted. 


Subpart A—General 
$380.1 What is the program of special 
projects and demonstrations for 


This program is designed to provide 
grants for special projects and 
demonstrations to expand or otherwise 
improve the provision of supported 
employment services to individuals with 
severe handicaps and for technical 
assistance projects. 


(Authority: 29 U.S.C. 777a(a)(1) and 777a{d)) 


§ 380.2 Whois eligible for an award? 

(a) Applications for Statewide 
demonstration projects under § 380.4 
may be submitted by public and 
nonprofit rehabilitation facilities, 
designated State units, and other public 
and private agencies and organizations. 

(b) Applications for community-based 
projects under § 380.5 may be submitted 
by public and nonprofit rehabilitation 
facilities, designated State units, and 
other public and private agencies and 
organizations. 

(c) Applications for technical 
assistance projects under § 380.6 may be 
submitted by public agencies and 
nonprofit private organizations that 
have experience in training and 
provision of supported employment 
services. 


(Authority: 29 U.S.C. 777a(d)) 
$380.3 What types of projects are 
authorized? 


The following types of projects may 
be funded under this program: 

(a) Statewide demonstration projects 
as described in § 380.4. The purpose of 
Statewide demonstration projects is to 
stimulate the development and 
provision of supported employment 
services on a statewide basis for 
individuals with severe handicaps. 

(b) Community-based projects as 
described in § 380.5. The purposes of 
community-based projects are to 
stimulate the development of innovative 
approaches for improving and 
expanding the provision of supported 
employment services to individuals with 
severe handicaps, and to-enhance local 
capacity to provide supported 
employment services. 

(c) Technical assistance projects as 
described in § 380.6. The purpose of 
technical assistance projects is to 
provide technical assistance to States in 


implementing the State Supported 
Employment Services Program under 34 
CFR Part 363. 


(Authority: 29 U.S.C. 777a(a)(1) and 
777a(d)) 


§380.4 What activities may the Secretary 
fund under statewide supported 
employment demonstration projects? 

(a) Authorized activities. The 
Following activities are authorized 
under Statewide Supported Employment 
demonstration projects: 

(1) Program development, including 
program start-up costs, for new or 
existing community organizations and 
employers. 

(2) Staff training. 

(3) Program evaluation. 

(4) Reorganization, expansion, or, if 
appropriate, conversion of existing 
programs to provide supported 
employment services. 

(b) Restrictions on the use of funds. 
(1) Statewide Supported Employment 
demonstration project grants may not be 
used to provide supported employment 
services to individuals with severe 
handicaps. 

(2) A grantee must provide, or ensure 
the provision of, those direct services 
needed by individuals with severe 
handicaps in order for them to obtain 
and maintain employment from funds 
other than those made available under 
this part. These supported employment 
services include but are not limited to— 

(i) Job site training to prepare and 
enable individuals with severe 
handicaps to perform work and 
maintain the job; 

(ii) Ongoing supervision of individuals 
with severe handicaps on the job; 

(iii) Ongoing behavior management; 
and 

(iv) Case management, including 
assistance to coordinate services from 
various sources. 


(Authority: 29 U.S.C. 777a(a)(1) and 777a(d)) 


$380.5 What activities may the Secretary 
fund under 
employment projects? 

(a) Authorized activities. The 
following activities are authorized under 
community-based projects: 

(1) Job search assistance. 

(2) Job development, including work 
site modification and use of advanced 
learning technology for skills training. 

(3) On-the-job training. 

(4) Job placement. 

(5) Application of rehabilitation 
engineering in providing supported 
employment services. 

(6) Provision of traditionally time-  - 
limited post-employment services for 
individuals placed in employment. 
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(7) Development of cooperative 
agreements with service providers for 
the provision of extended services. 

(b) Restrictions on the use of funds. 
The Secretary does not provide financial 
assistance under Community-Based 
Supported Employment projects for the 
provision of extended supported 
employment services. 


(Authority: 29 U.S.C. 777a(d)) 


§380.6 What activities may the Secretary 
fund under technical assistance supported 
employment projects? 

The following activities are authorized 
under technical assistance projects: 

(a) Staff training. 

(b) Development of and placement in 
jobs for individuals with severe 
handicaps. 

(c) Development of cooperative 
agreements with service providers for 
extended services. 

(d) Reorganization, expansion, or, if 
appropriate; conversion of existing 
programs to provide supported 
employment services. 


(Authority: 29 U.S.C. 777a(d)(2)) 


§380.7 What priorities may the Secretary 
establish? 

In any fiscal year, the Secretary may 
establish priorities for one or more of 
the types of projects described in § 380.3 
by publishing a notice in the Federal 
Register. 

(Authority: 29 U.S.C. 777a(d){2)) 


$380.8 What regulations apply? 

The following regulations apply to the 
Program of Special Projects and 
Demonstrations for Providing Supported 
Employment Services to Individuals 
with Severe Handicaps and Technical 
Assistance Projects: 

(a) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Part 74 
(Administration of Grants to Institutions 
of Higher Education, Hospitals and 
Nonprofit Organizations), Part 75 (Direct 
Grant Programs), Part 77 (Definitions 
that Apply to Department Regulations), 
Part 80 (Uniform Administrative 
Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments), and Part 85 
(Governmentwide Debarment and 
Suspension (Nonprocurement) and 
Governmentwide Requirements for 
Drug-Free Workplace (Grants)). 

(b) The regulations in this Part 380. 

(c) The regulations in 34 CFR 369.47. 


(Authority: 29 U.S.C. 711(c) and 777a(d)) 





§380.9 What definitions apply? 

(a) The following term used in this 
part is defined in 34 CFR Part 363: 
Supported employment. 

(b) The following terms used in this 
part are defined in 34 CFR Part 369: 
Designated State unit, Rehabilitation 
facility, Individual with severe 
handicaps. 

(c) Other definitions. The following 
definition also applies to this part: 

“Traditionally time-limited post- 
employment services” means services 
that are needed to support and maintain 
an individual with severe handicaps in 
employment and are provided for a 
period not to exceed 18 months’ before 
transition is made to extended services. 


(Authority: 29 U.S.C. 777a{d)) 


Subpart B—How Does the Secretary 
Make an Award? 


§ 380.10 How does the Secretary evaluate 
an application? 

(a) The Secretary evaluates each 
application on the basis of selection 
criteria described in § 380.11, 380.12, or 
380.13. The maximum possible score for 
each criterion is stated in parentheses 
following the criterion. The number of 
points awarded each criterion depends 
on how well the applicant meets all the 
elements under the criterion. 

(b) The Secretary awards up to 100 
possible points for these selection 
criteria. 

(Authority: 29 U.S.C. 777a{d)) 


§ 380.11 What selection criteria does the 
Secretary use for statewide supported 
employment demonstration 

(a) Plan of operation. (5 points) The 
Secretary reviews each application to 
determine the quality of the plan of 
operation for the project, including— 

(1) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project; and 

(2) How the applicant will ensure that 
project participants who are otherwise 
eligible to participate are selected 
without regard to race, color, national 
origin, gender, age, or handicapping 
condition. 

(b) Quality of key personnel. (10 
points) (1) The Secretary reviews each 
application to determine the quality of 
key personnel the applicant plans to use 
on the project, including— 

(i) The qualifications of the project 
director (if one is to be used); 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

{iii) The time that each person 
referred to in paragraph (b)(1) (i) and (ii) 


of this section will commit to the project; 


and 

{iv) How the applicant, as part of its 
nondiscriminatory employment 
practices, will ensure that its personnel 
are selected for employment without 
regard to race, color, national origin, 
gender, age, or handicapping condition. 

(2) To determine personnel 
qualifications under paragraph (b){1) (i) 
and (ii) of this-section, the Secretary 
considers— 

(i) Experience and training in fields 
—_ to the objectives of the project; 


a" Any other qualifications that 
pertain to the quality of the project. 

(c) Budget and cost-effectiveness. (10 
points) The Secretary reviews each 
application to determine the extent to 

(1) The budget is adequate to support 
the project; and 

(2) Costs are reasonable in relation to 
the objectives of the project. 

(d) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the extent 
to which the applicant’s methods of 
evaluation— 

{1) Are appropriate to the project; and 

(2) To the extent possible, are 
objective and produce data that are 
quantifiable. 

(e) Adequacy of resources. (10 points) 
The Secretary reviews each application 
to determine the adequacy of the 
resources that the applicant plans to 
devote to the project, including facilities, 
equipment, and supplies. 

(f) Capacity to achieve lasting 
statewide change. (15 points) (1) The 
Secretary reviews each application to 
determine whether the applicant has the 
capacity to achieve lasting statewide 
change by reorganizing, expanding, or, if 
appropriate, converting existing 
programs that do not provide supported 
employment services to programs that 
do provide these services. 

(2) The Secretary determines the 
extent to which— 

(i) The applicant has responsibility for 
programs to be changed or is able to 
assure that program change will occur; 

(ii) The project resources will be used 
to change how existing service funds are 
spent, not to supplant those funds; and 

(iii) A sufficient number ef service 
programs and work opnortunities can be 
developed within the project period to 
achieve statewide change. 

(g) Project design. (20 points) (1) The 
Secretary reviews each application to 
assess the quality of the project design 
and approach. 

(2) The Secretary determines the 
extent-to which— 
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(i) The applicant has clearly defined 
the services and service delivery system 
that will result from the project and has 
analyzed in detail how these differ from 
current services and the current service 
delivery systems; 

(ii) All relevant barriers to 
implementing the proposed statewide 
change are identified and appropriate 
strategies are proposed for eliminating 
those barriers; 

(iii) The project will employ a multi- 
faceted and systematic approach to 
achieving project objectives through 
such means as dissemination of 
information, training, technical 
assistance, start-up of new programs, 
and development of incentives for 
employer participation; and 

{iv) The project is designed to develop 
a range of service approaches that are 
appropriate for the variety of 
employment opportunities in the State. 

(h) Participation and coordination. (15 
points) (1) The Secretary reviews each 
application to determine whether the 
proposed project provides for 
coordination with and participation of 
all affected groups and agencies. 

(2) The Secretary determines the 
extent to which— 

(i) Individuals with severe handicaps, 
their parents or other representatives, if 
appropriate, and potential employers 
are involved in project planning and 
decisionmaking; and 

(ii) All State and other agencies 
whose cooperation and participation are 
necessary for statewide implementation 
of supported employment projects are 
actively collaborating in project 
management. These agencies primarily 
include those responsible for vocational 
rehabilitation, special education, 
developmental disabilities, mental 
health, social services, and medicaid, as 
well as private agencies, rehabilitation 
facilities, the Social Security 
Administration and the Veterans 
Administration. 

(i) Impact on other States. (5 points) 
(1) The Secretary reviews each 
application to assess the impact the 
proposed project will have on other 
States. 

(2) The Secretary determines the 
extent to which— 

(i) The proposed project design can be 
used by other States; and 

(ii) The applicant will disseminate its 
project results to other States. 

(Approved by the Office of Management and 
Budget under control number 1820-0570) 
(Authority: 29 U.S.C. 777a(a)(1) and 777a(d)) 
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§ 380.12 What selection criteria does the 


(a) Plan of operation. (10 points) The 
Secretary reviews each application in 
accordance with the criterion in 
§ 380.11(a). 

(b) Quality of key personnel. (10 
points) The Secretary reviews each 
application in accordance with the 
criterion in § 380.11(b). 

(c) Budget and cost-effectiveness. (10 
points) The Secretary reviews each 
application in accordance with the 
criterion in § 380.11(c). 

(d) Evaluation plan. (5 points) The 
Secretary reviews each application in 
accordance with the criterion in 
§ 380.11(d). 

(e) Adequacy of resources. (10 points) 
The Secretary reviews each application 
in accordance with the criterion in 
§ 380.11(e). 

(f) Impact. (25 points) The Secretary 
reviews each application to determine 
the extent to which the proposed project 
will enhance the capacity of local, 
community-based programs to provide 
supported employment services to 
individuals with severe handicaps, 
inclu 

(1) The contribution that the project 
findings or results will make to current 
knowledge or practice; and 

(2) The extent to which findings and 
results will be disseminated to service 
providers in order to expand and 
improve the provision of supported 
employment services. 

(g) Innovativeness. (30 points) (1) The 
Secretary reviews each application to 
assess whether the proposed project is 
likely to contribute to the development 
and use of innovative approaches for 
improving and expanding the provision 
of supported employment services to 
individuals with severe handicaps. 

(2) The Secretary determines the 
extent to which the proposed project— 

(i) Builds upon current model 
practices and research findings; 

(ii) Uses unique strategies and 
approaches that can be incorporated 
-" effective service delivery models; 
an 


(iii) Demonstrates how the innovative 
strategies and approaches address 
important service delivery problems. 


(Approved by the Office of Management and 
Budget under control number 1820-0570) 
(Authority: 29 U.S.C. 777a(d)) 


§ 380.13 What selection criteria does the 
Secretary use for technicai assistance 
supported employment 

(a) Plan of operation. The Secretary 
reviews each application on the basis of 
the criterion in § 380.11({a). 

(b) Quality of key personnel. (20 
points) The Secretary reviews each 
application on the basis of the criterion 
in § 380.11(b). 

(c) Budget and cost effectiveness. (10 
points) The Secretary reviews each 
application on the basis of the criterion 
in § 380.11(c). 

(d) Evaluation plan. (10 points) The 
Secretary reviews each application on 
the basis of the criterion in § 380.11(d). 

(e) Adequacy of resources. (5 points) 

e Secretary reviews each application 
on the basis of the criterion in 
§ 380.11(e). 

(f) Evidence of need. (20 points) (1) 
The Secretary reviews each application 
to assess whether the need for the 
proposed technical assistance has been 
adequately justified. 

(2) The Secretary determines the 
extent to which the application— 

(i) Describes the t ical assistance 
needs to be addressed by the project; 

(ii) Describes how the applicant 
identified those needs; 

(iii) Describes how those needs will 
be met by the project; and 

(iv) Describes the benefits to be 
gained by meeting those needs. 

(g) Project design. (20 points) (1) The 
Secretary reviews each application to 
evaluate the quality of the proposed 
technical assistance project — 

(2) The Secretary determines the 
extent to which— 

(i) The technical assistance objectives 
are designed to meet the identified 
needs and are clearly defined, 
measurable, and achievable; 

(ii) The content of the proposed 
technical assistance and instructional 
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approach are appropriate for the project 
participants. 

(3) The Secretary determines the 
extent to which each application 
provides for— 

(i) A method for gaining the 
participation of prospective target 
populations in need of technical 
assistance; 

(ii) Innovative procedures for 
disseminating information and imparting 
skills to project participants; and 

(iii) Use of current research findings 
and information on mode! practices in 
providing the technical assistance. 

(h) Participation. (5 points) (1) The 
Secretary reviews each application to 
determine whether the proposed project 
provides for participation by individuals 
with severe handicaps, parents or other 
representatives of individuals with 
severe handicaps, recipients of technical 
assistance, and other individuals and 
agencies affected by the project. 

(2) The Secretary determines the 
extent to which— 

(i) The project objectives and 
proposed activities to attain project 
objectives are related to the 
employment needs of individuals with 
severe handicaps; and 

(ii) The applicant proposes to involve 
individuals with severe handicaps, 
potential employers, and other 
concerned individuals in project 
planning, implementation, and 
evaluation. 

(Approved by the Office of Management and 
Budget under control number 1820-0570) 
(Authority: 29 U.S.C. 777a(d)(2)) 


§ 380.14 What other factors does the 
Secretary consider in reviewing an 


In addition to the selection criteria 
listed in §§ 380.11, 380.12, and 380.13, the 
Secretary, in making awards under this 
part, considers the geographical 
distribution of projects in each program 
category throughout the country. 
(Authority: 29 U.S.C. 777a{a){1) and 777a(d)) 


[FR Doc. 89-7112 Filed 3-23-89; 8:45 am] 
BILLING CODE 4000-01-M 
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and demonstrations to stimulate the 
development of innovative approaches 


services to individuals with severe 


handicaps and to enhance local capacity 
to provide supported employment 
services. 

Deadline for Transmittal of 
Applications: May 22, 1989. 

Applications Available: March 27, 
1989. 
Available Funds: $1,151,000. 

Estimated Range of Awards: 
$100,000—$150,000. 

Estimated Average Size of Awards: 
$115,000. 

Estimated Number of Awards: 10. 

Note: The Department is not bound by any 
estimates in this notice. 

Project Period: Up to 36 months. 

Applicable Regulations: (a} The 
Education Department General 
Administrative Regulations (EDGAR) in 


34 CFR Parts 74, 75, 77, 80 and 85; and 
(b) The regulations for this program in 
34 CFR Part 380, as published in this 
issue of the Federal B 

For Applications or Information 
Contact: RoseAnn Godfrey, Office of 
Program Operations, Rehabilitation 
Services Administration, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., Room 3225 Switzer 
Building, Washington, DC 20202-2574. 
Telephone: (202) 732-1319. 

Program Authority: 29 U.S.C. 777a{d) 

Dated: March 21, 1989. 
Madeleine Will, 
Assistant Secretary, Office of Special 
Education and Rehabilitative Services. 
[FR Doc. 89-7113 Filed 3-23-89; 8:45 am] 
BILLING CODE 4000-01-M 
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AGENCY: Mine Safety and Health 
Administration, Labor. 


ACTION: Final Rule. 


summary: This final rule requires that 
automatic emergency-parking brakes be 
installed on rubber-tired, self-propelled 
electric haulage equipment used in 
underground coal mines, except 
personnel carriers. Additionally, the 
Agency has more clearly defined the 
existing requirement that all other 
rubber-tired, self-propelled electric face 
equipment is required to be equipped 
with a reliable means of precluding 
movement when parked. The standard 
sets forth a compliance schedule and 
performance standards for automatic 
emergency-parking brakes and for 
devices to preclude the movement of 
equipment when parked. 

DATES: This final rule becomes effective 
on May 23, 1989. 

FOR INFORMATION CONTACT: 
Patricia W. Silvey, Director, Office of 
Standards, Regulations and Variances, 
MSHA, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203; 
phone (703) 235-1910. 

SUPPLEMENTARY INFORMATION: 


L Background 

The Mine Safety and Health 
Administration (MSHA) is issuing final 
mandatory safety standards which 
require automatic emergency-parking 
brakes on rubber-tired, self-propelled 
electric haulage equipment used in 
underground coal mines, other than 
personnel carriers. The automatic 
emergency-parking brakes are required 
to engage automatically when the 
equipment is deenergized, and when the 
equipment operator actuates the panic 
bar. Additionally, all other rubber-tired, 
self-propelled electric face equipment is 
required to be equipped with some 
means of precluding movement when 
the equipment is parked. The standards 
are promulgated pursuant to section 101 
of the Federal Mine Safety and Health 
Act of 1977 (30 U.S.C. 811), (The Act). 

This final rule is part of MSHA’s 
comprehensive review of the 
underground coal mining standards in 30 


CFR Part 75. On March 1, 1988, MSHA 
published its proposed rule for 
automatic emergency-parking brakes, 
announcing that comments on the 
proposal would be accepted until May 2, 
1988 (53 FR 6512). In response to 
comments received by MSHA, a Notice 
of Public Hearing was published on June 
16, 1988, announcing a July 12, 1988, 
hearing in Charleston, West Virginia, to 
receive testimony from interested 
parties on the proposed rule (53 FR 
22502). The notice stated that the 
hearing record would remain open until 
July 29, 1988. A transcript of the public 
hearing was made available to the 
public. In response to requests from the 
mining community, two extensions of 
the comment period were granted by the 
Agency; one until August 29 (53 FR 
28673), and a second until September 30, 
1988 (53 FR 53505). During this 
rulemaking process, MSHA received 
written and oral comments from all 
segments of the mining community. The 
Agency's final rule addresses the 
comments received and is consistent 
with the goals of Executive Order 12291, 
the Regulatory Flexibility Act, and the 
Paperwork Reduction Act. 

This final rule is based on input from 
commenters, and safety standards 
originally promulgated under the 
Federal Coal Mine Health and Safety 
Act of 1969 (Coal Act) on February 6, 
1973 (38 FR 3406). As is more fully 
discussed below, the original standards 
were suspended indefinitely on July 30, 
1974, by MSHA's predecessor Agency, 
the Mining Enforcement and Safety 
Administration (MESA), (39 FR 27557}. 

Requirements for automatic 
emergency-parking brakes were 
originally developed in conjunction with 
a proposal to require “panic bars,” 
devices able to quickly deenergize the 
tramming motors of self-propelled 
electric face equipment in the event of 
an emergency (37 FR 12395, June 23, 
1972). The standards for panic bars 
currently appear at 30 CFR 75.5231 and 
75.523-2. They are required on self- 
propelled electric face equipment used 
in underground coal mines, except 
equipment with a cab installed in 
accordance with 30 CFR 75.1710-1. 

As proposed in 1972, panic bars and 
automatic emergency-parking brakes 
were to work together, the brakes 
engaging when the tramming motors 
were deenergized by the panic bar. 
Following the proposal, notice was 
published on October 13, 1972, that 
objections had been received (37 FR 
21641), and a public hearing was 
scheduled for November 15, 1972 (37 FR 
22883). Among the issues addressed at 
the hearing was the compliance~ - 


schedule for automatic emergency- 
parking brakes. 

The final rules became effective on 
March 1, 1973, and retained the 


~ requirements for panic bars and 


automatic emergency-parking brakes. 
On the basis of the rulemaking record, 
the Agency concluded that rubber-tired, 
self-propelled electric face equipment is 
operated where clearances are 
extremely limited, and that equipment 
operators are in constant danger of 
being pinned, squeezed or crushed 
against the mine roof, ribs or other 
mining equipment. Also cited was an 
increasing number of fatalities between 
1970 and 1973 involving these types of 
accidents. 

The rule’s compliance dates were 
indefinitely suspended on December 19, 
1973 (38 FR 34810). Equipment 
manufacturers and MESA technicians 
had encountered difficulties in 
developing performance specifications 
and guidelines for the manufacture and 
installation of deenergization devices 
and automatic emergency-parking brake 
assemblies. No new compliance dates 
were set for automatic emergency- 

brakes. It was concluded that 
adequate technical specifications for 
design criteria for automatic emergency- 
parking brakes, and adequate stopping 
criteria were not yet available. Also 
cited was the potential difficulty of 
retrofitting older equipment with 
automatic emergency-parking brakes in 
the same period of time as furnishing 
new equipment with such brakes. 

In November of 1979, MSHA made 
publicly available its “Technical Criteria 
for Certification of Performance of 
Emergency Brakes and Automatic 
Parking Brakes on Rubber-Tired, Self- 
Propelled Electric Underground Mine 
Equipment,” to aid equipment 
manufacturers in developing brake 
designs: MSHA also announced that 
beginning in January of 1980, the Agency 
would accept applications for 
certification of performance of 
automatic emergency-parking brake 
systems. Issuance of a certificate of 
performance for a brake system would 
indicate that the technical criteria 
developed by the Agency had been met. 
Since the release of MSHA’s criteria, 
one mining equipment manufacturer has 
been issued certificates of performance 
for automatic emergency-parking 
brakes. 

In the preamble to the proposed rule, 
published on March 1, 1988, the Agency 
estimated that 44 percent of the 
equipment that would have been 
addressed by the rule was currently 


~ equipped with automatic emergeney- 


parking brakes. That estimate was 
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based on an MSHA equipment survey 
which did not account for paragraphs 
(b)(5), (c)(1) and (c)(2) of the proposal. 
Paragraph (b)(5) of the rule requires 
automatic emergency-parking brakes to 
release only by a manual control that 
does not operate any other equipment 
function. Paragraph (c)(1) of the rule 
requires a means in the operator's 
compartment to apply the automatic 
emergency-parking brake without 
deenergizing the equipment, and 
paragraph (c)(2) requires a means in the 
operator’s compartment to release and 
reengage the automatic emergency- 
parking brake without emergizing the 
equipment. Existing equipment without 
these features was mistakenly included 
in the Agency’s earlier estimate of 
equipment that would have complied 
with the rule. 
Based on commenters’ concerns with 
the cy’s estimates, MSHA 
reevaluated the information gathered. 
MSHA found that the number of existing 
machines presently equipped with 
automatic emergency-parking brakes 
which meet the requirements of the final 
rule indicates that the technology for 
providing such brake systems is 
available and being used by some 
equipment manufacturers. Therefore, 
requiring automatic emergency-parking 
brakes for rubber-tired, self-propelled 
electric haulage equipment is now 
appropriate. MSHA's survey findings 
are discussed in more detail in the 
paragraph-by-paragraph discussion 
which follows. 
Il. Discussion of Final Rule 
A. General Discussion 


Underground coal miners working on 
or around heevy equipment in the 
limited spaces of underground coal 
mines are continually exposed to the 
danger of being pinned or crushed 
between two machines or between the 
machine and a rib or other rigid surface. 
This final standard reflects 
improvements in automatic emergency- 
parking brake designs and the current 
availability of systems which can 
protect miners against these dangers. It 
replaces the suspended rule at 30 CFR 
75.523-3. 

Rubber-tired, self-propelled electric 
haulage equipment is typically equipped 
with service and parking brakes. The 
service brake functions to stop 
equipment while it is in motion during 
power-on operation. The parking brake 
is designed to immobilize equipment 
when it is parked. An automatic 
emergency-parking brake would 


engagement of the brake when there is 


an interruption of power to the 
equipment or in an emergency situation 
when rapid-response braking ability is 
needed. 

Under the final rule, the automatic 
emergency-parking brake is required to 
engage immediately when the panic bar 
required by 30 CFR 75.523-1 and 75.523- 
2, is actuated to deenergize equipment 
tramming motors. The automatic 
emergency-parking brake also must 
engage automatically within 5.0 seconds 
any time the equipment is otherwise 
deenergized. Additionally, all non- 
haulage rubber-tired, self-propelled 
electric face equipment is required to be 
equipped with a means of precluding 
movement when parked. 

Because the automatic emergency- 
parking brake engages whenever there 
is a loss of power to the equipment, it 
will function as a parking brake to 
preclude movement when the equipment 
is deenergized for any reason. In this 
way, the rule lessens the likelihood of 
human error, which might cause 
accidental death or injury from runaway 
equipment. The rule allows brake 
actuation to occur after a time delay of 
no more than 5.0 seconds when the 
equipment is deenergized to allow the 
equipment operator time in which to 
prepare for the stop when power is 
unexpectedly lost. 

Accident and injury data gathered by 
the Agency demonstrate that miners are 
exposed to significant risks from mobile 
mining equipment. A 1978 MSHA study 
of 540 total haulage and machinery 
fatalities in underground coal mines 
between 1966 and 1977 showed that 
automatic emergency-parking brakes 
could possibly have changed the 
outcome of 126 of those fatalities. 

In its Notice of Public Hearing, MSHA 
announced that it was undertaking a 
case-by-case analysis of the 189 haulage 
and machinery fatalities occurring since 
1978 “to determine the impact of a 
requirement for automatic emergency- 
parking brakes,” (53 FR 22503). This 
analysis, based on MSHA fatality 
reports, revealed that there was some 
probability that automatic emergency- 
parking brakes may have changed the 
outcome of 32 of the fatalities occurring 
since 1978. Twenty-nine of those 
fatalities occurred on electric-powered 
haulage equipment, and three involved 
diesel-powered haulage equipment. 

This information indicates that 
rubber-tired, self-propelled electric 
haulage equipment continues to pose a 
serious hazard for miners in the 
confined underground coal mine 
environment. Although many factors can 
contribute to machine-related deaths 
underground, these studies indicate that- 
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the use of automatic emergency-parking 
brakes could be expected to be 
instrumental in preventing fatal 
accidents. 


Some commenters asked that 
promulgation of this final rule be 
postponed, pending completion of work 
on a recommended standard for 
equipment brakes by the Society of 
Automotive Engineers (SAE). The 
commenters believed that the Agency 
did not sufficiently consider SAE’s draft 
standards in publishing the proposed 
rule for automatic emergency-parking 
brakes. MSHA has carefully considered 
the comments and information made 
available from all sources, including: 
SAE draft standards. MSHA personnel 
involved in the development of the 
proposed rule have also participated in 
the development of the SAE draft brakes 
standard, which began approximately 
eleven years ago. It is not known when 
the SAE’s work will be completed, and 
the Agency has determined that it would 
not be in the best interest of miner © 
safety to delay promulgation of this final 
rule until that time. When the SAE 
standard is completed, MSHA will 
review it to determine whether brakes in 
compliance with the SAE standard 
would meet the requirements of this 
rule. if necessary, MSHA will consider 
amending the rule to permit SAE brakes 
as an alternative to the standard. 


One commenter recommended that 
language be incorporated into the rule to 
require a regular maintenance 
examination of the brake systems. 
Frequent examination, testing and 
maintenance of all electric equipment by 
a qualified person is currently required 
by 30 CFR 75.512. Records of the 
examinations are also required to be 
kept and made available for inspection. 
Therefore, the present rule adequately 
meets the need for regular examination, 
testing and maintenance of automatic 
emergency-parking brake systems on 
the specified equipment. 

The recordkeeping provisions in 
existing § 75.512 are presently under 
review by the Agency in conjunction 
with its plans to publish a proposed rule 
revising the existing electrical standards 
in 30 CFR Part 75. MSHA is considering 
the option of replacing the preseni 
standard with a requirement for a 
certification that examinations have 
been made, combined with a record of 
unsafe conditions found and corrective 
actions taken. 


B. Paragraph-by-Paragraph Discussion 


Paragraph {a) of the final rule requires 
automatic emergency-parking brakes on 





rubber-tired, self-propelled electric 
haulage equipment, excep? for personnel 
carriers. Compliance with the standard 
is required on the rule's effective date 
for all newly ordered equipment. 
Equipment originally furnished with or 
retrofitted with automatic emergency- 
parking brakes that meet the 
performance requirements of the rule is 
required to be maintained in such 
condition. All other haulage equipment 
addressed by paragraph (a) of the final 
rule is required to have automatic 
emergency-parking brakes within 24 
months after the effective date. 

In response to commenters, the scope 
of the final rule is somewhat different 
from that of the proposed rule. In lieu of 
applying the rule to certain equipment 
based on its speed or where it is 
operated underground, the final rule 
directly targets types of equipment 
based on the fatality history associated 
with them. The types of electric 
equipment primarily affected by this 
final rule include shuttle cars, mine 
tractors, and scoops. 

Some commenters requested that a 
requirement for automatic emergency- 
parking brakes be applied to outby and 
diesel equipment, as well as electric 
face equipment, based on the accident 
history. The proposed rule would have 
applied to “rubber-tired, self-propelled 
electric face equipment,” except 
equipment with drive mechanisms 
which preclude movement when parked, 
and equipment with a maximum speed 
of 2.5 miles per hour. The final rule 
requires automatic emergency-parking 
brakes on rubber-tired, self-propelled 
electric haulage equipment, except 
personnel carriers. 

The Agency has determined that the 
final rule should apply to such 
equipment, regardless of where it is 
operated in a mine. As previously noted, 
MSHA's case-by-case analysis of 
haulage-related fatalities occurring since 
1978, revealed that at least 29 brakes- 
related fatalities involving electric 
haulage equipment occurring since 1978 
could possibly have been prevented by 
automatic emergency-parking brakes. 
Scoops were involved in 15 of these 
fatalities, shuttle cars were involved in 
10, and mine tractors in four. More than 
half of these fatal accidents occurred in 
areas outby the last open crosscut. Thus, 
the final rule is tailored to address the 
equipment type and its accident history. 
MSHA anticipates that requiring 
automatic emergency-parking brakes 
will reduce the number of fatalities on 
such equipment, both inby and outby the 
last open crosscut. 

Although none of the 29 deaths were 
attributable to longwall shield haulers, 
these machines are extremely large, and 


are used to haul heavy loads. Therefore, 
the same danger of pinning or crushing 
accidents in the future exists on 
longwall shield haulers as on other 
kinds of heavy electric haulage 
equipment. Such machines are not yet 
widely used in the industry, but the 
increased use of longwall mining 
systems suggests that the future number 
of longwall shield haulers will increase, 
thereby elevating the risk of injury to 


miners. 

The final rule clarifies that personnel 
carriers are not required to be equipped 
with automatic emergency- ing 
brakes. Such vehicles would not have 
been included in the scope of the 
proposed rule. The Agency is not aware 
of any fatalities indicating a need for 
automatic emergency-parking brakes on 
personnel carriers. In light of this 
information, MSHA has determined that 
automatic emergency-parking brakes 
could pose an unjustifiable hazard on 
machines such as personnel carriers, 
used solely for transporting miners. 
Personnel carriers are generally required 
to be equipped with well-maintained 
brakes through application of the 
safeguard provision in 30 CFR 75.1403- 
10(1). 

Since they are non-haulage machines, 
roof bolters are excluded from the scope 
of the automatic emergency-parki 
brake requirement, regardless of their 
maximum speed. This exclusion is also 
based on the lack of brake-related 
accidents associated with roof bolters. 
However, roof bolters are required by 
paragraph (d) to be equipped with a 
means of precluding movement while 
stationary and unattended. 

MSHA estimates that approximately 
7,600 machines are affected by the 
automatic emergency-parking brake 
requirement, somewhat less than would 
have been addressed under the 
proposed rule. The decrease is due 
primarily to the elimination of 
nonhaulage face equipment which 
travels faster than 2.5 miles-per-hour 
from the scope of the final rule. 

The Agency is in the process of 
reviewing the recommendations of the 
MSHA Diesel Advisory Committee, 
convened in January 1988 to evaluate 
the need for new safety standards 
applicable to diesel-powered equipment 
in underground coal mines. The 
Advisory Committee stated in its final 
report that “brake systems should meet 
exacting standards,” and that “brake 
requirements should not be unique for 
diesel equipment.” The advisory 
committee recommended that brake 
systems be made a part of the approval 
of diesel mining equipment, (Report of 
the Mine Safety and Health 
Administration Advisory Committee for 
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Diesel-Powered Equipment in 
Underground Coal Mines, July, 1988. pp. 
40-41). Until the Agency completes its 
proposed rules for diesel equipment, it 
would be inappropriate to set 
requirements for such equipment within 
the context of this rulemaking process. 
The Agency intends to consider this 
issue within the context of its proposed 
rules for diesel-powered equipment. 
The final rule’s compliance schedule 
is based on information gathered by 
MSHA in July of 1987 and September of 
1988. New equipment ordered on or after 
the effective date must be equipped with 
automatic emergency-parking brakes. 
One commenter indicated that at least 
one such brake system is available “off 
the shelf.” Another commenter stressed 
that a further delay in requiring 
automatic emergency-parking brakes 
unnecessarily jeopardizes the safety of 
miners underground. Compliance with 
the final rule is required on the effective 
date for affected equipment which was 
originally furnished with or retrofitted 
with automatic emergency-parking 
brakes and which meets the 
requirements of the standard. The intent 
of this language is to prohibit any 
disabling of brake systems on affected 
equipment that are currently in 
compliance with the final rule, and to 
assure that original systems which 
would have complied with the rule are 
restored to complying condition. 
Commenters questioned the accuracy 
of the Agency’s earlier estimate of 
existing equipment which would have 
been in compliance with the proposed 
rule. An independent equipment survey 
submitted to the Agency by a 
commenter estimates that 10 percent or 
less of existing equipment addressed by 
the proposed rule would have been in 


.compliance with the proposed standard. 


A second survey of an unspecified 
number of equipment manufacturers 
submitted to MSHA by representatives 
of the mining industry showed a large 
estimated percentage of the affected 
equipment to be in compliance with 
many aspects of the rule. 
Approximately 7,600 machines will be 
affected by the final rule. Information 
gathered by MSHA since publication of 
the proposal indicates that 
approximately eight percent of the 
equipment, or 600 machines, is currently 
equipped with automatic emergency- 
parking brakes that would comply with 
all aspects of the rule. Of the remaining 
equipment, 57 percent, or 4,350 
machines, would require minor 
modifications, and approximately 35 
percent of existing equipment, or 2,650 
machines, would require substantial 
work to be retrofitted with automatic 
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emergency-parking brakes which would 
comply with the final rule. Based on this 
information, the rule sets a 24-month 
delayed effective date for such 
equipment to allow operators sufficient 
time to retrofit existing machines with 
automatic emergency-parking brake 
systems. 

Paragraph (b) of the final rule contains 
the performance criteria for automatic 
emergency-parking brakes. Some 
commenters requested that a formal 
approval system be adopted for the 
brakes. However, the Agency believes 
that the final rule is sufficiently specific 
to allow for the design of brake systems 
which would comply with the rule. As 
previously noted, some existing 
machines are equipped with automatic 
emergency-parking brake systems which 
would provide the required safety 
performance. Therefore, the technology 
exists for design and installation of such 
systems. Further, the final rule provides 
for compliance alternatives which 
achiéve specific safety objectives. 

Paragraph (b)(1) requires automatic 
emergency-parking brakes to be 
activated immediately by the emergency 
deenergization device, or panic bar, 
presently required by 30 CFR 75.523-1 
and 75.523-2. This provision couples the 
automatic emergency-parking brakes 
with the panic bar function. The panic 
bar is required to the 


r deenergize 
tramming motors of the machine when 
actuated by the operator. For more than: 
a decade, equipment operators have 


ha 

deenergized, the vehicle must also be 
stopped. Coupling the panic bar with the 
automatic emergency-parking brake 
would be an effective means of stopping 
equipment in emergency situations, and 
avoiding crushing and pinning accidents. 

Actuation of the panic bar is normally 
an intentional action on the part of and 
under the control of the equipment 
operator. If the operator perceives a 
dangerous or emergency situation and 
hits the panic bar, the automatic 
emergency-parking brake is required to 
be activated immediately. In such 
situations, the halting of the machine is 
expected by the operator, since he or 
she initiated the action. The operator is 
sufficiently warned of the imminent stop 
of the equipment, and can prepare for it. 

Existing § 75.523-1(b) excepts 
equipment with a substantially 
constructed cab from the panic bar 
requirement. It is not the intent of this 
final rule to now require panic bars on 
such equipment, but to couple the 
functions of the automatic emergency- 
parking brake and the panic bar on 


machines presently required to be 
equipped with panic bars. All other 
aspects of the final rule would apply to 
rubber-tired, self-propelled electric 
haulage equipment not required to have 
a panic bar. 

Paragraph (b)(2) requires the 
automatic emergency-parking brake to 
engage automatically within 5.0 seconds 
when the equipment is deenergized. 
When equipment is intentionally 
deenergized by the equipment operator 
or unintentionally deenergized because 
of a fault in the section electrical 
system, for example, paragraph (b)(2) 
requires automatic ene 
automatic em -parking e. 

This sipcisianet > final rule differs 
from the proposal in an important 
aspect. Several commenters expressed 
concern that equipment operators could 
be injured by a sudden stop upon 
unexpected deenergization of their 
equipment. Although the preamble to the 
proposed rule stated that the Agency 
would accept a slight time delay in 
actuation of the brakes in such 
situations to avoid operator injury, 
commenters requested clarification in 
the text of the final rule. Therefore, the 
final rule allows brake designs which 
will engage automatically after a time 
delay of up to 5.0 seconds between 
interruption of power and the onset of 
brake application. 

This would allow the operator time to 
prepare for the stop, or stop the machine 
by use of either the service brake or by 
application of the automatic emergency- 
parking brake using the panic bar. The 
rule permits a maximum five-second 
time delay for application of the brake. 
It is not mandatory under the final rule, 
but allows for compliance flexibility in 
the interest of preventing sudden stop 
operator injury. The five-second 
maximum was established after an 
analysis of the delay designed into 
current brake systems, which normally 
ranges from 2.5 to 4.5 seconds. MSHA 
does not wish to make such systems 
obsolete under the final rule. Also 
relevant to the Agency's decision was 
the intent that the brake should set 
before the operator leaves the 
compartment, and before steering and 
braking capacity is lost upon 
deenergization, 

MSHA is not aware of any equipment 
operator fatalities linked-to sudden 
equipment stops. The National Institute 
for Occupational Safety and Health 
(NIOSH) supported the proposed rule as 
containing “prudent safety 
requirements.” However, NIOSH 
recommended either limiting the rate of 
deceleration upon brake engagement, or 
requiring full-body safety restraints for 
equipment operators. 


A representative of NIOSH testified at 
the public hearing that “abrupt 
deceleration greater than 10.0g's * * * 
can produce injury, especially if the 
deceleration is due to free-fall.” 
(Hearing Transcript, p. 30.) MSHA's 
Office of Technical Support estimates 
that the brake required by the final rule 
would produce a maximum deceleration 
of only 0.8-g.? 

The Agency has determined that a 
full-body restraint requirement would be 
inappropriate for the mining equipment 
addressed by the final rule. The design 
and seating configurations of such 
equipment would make such a 
requirement infeasible. However, the 
final rule does not prohibit the use of 
safety restraints if the design of the 
operator's compartment allows. 

Paragraph (b){3) requires automatic 
emergency-parking brakes to safely 
bring the equipment to a complete stop 
when it is fully loaded on the maximum 
grade on which the equipment is 
operated. This aspect of the final rule 
states a basic performance objective of 
automatic emergency-parking brakes; to 
safely arrest the motion of equipment 
when they are engaged. The standard 
does not require a particular level of 
stopping capacity. Instead, it requires 
automatic emergency-parking brakes 
which are suitable to the equipment on 
which they are installed and the 
conditions under which the equipment is 
operated. When the equipment is loaded 
and on the maximum grade on which it 
is operated, the automatic emergency- 
parking brake system must safely bring 
the equipment to a halt. 

The final rule does not retain the 
criterion of the suspended rule which 
provides that automatic emergency- 
parking brakes “bring the equipment to 
a complete stop within the same 
distance as the service brakes.” 
Equipment that is covered by the final 
rule employs a broad array of service 
brake designs, which have varying 
performance characteristics. This 
variation would give rise to inconsistent 
performance requirements, depending 
on service brake designs. For this 
reason, MSHA does not believe that 
performance of equipment service 
brakes provides a useful measure in all 
cases of performance for automatic 
emergency-parking brakes. 

Paragraph (b)(4) requires that 
automatic emergency-parking brakes 
hold equipment stationary despite any 
contraction of brake parts, exhaustion of 
any nonmechanical source of energy, or 
leakage. Even a small amount of brake 


? This figure is consistent with post-hearing 


comments submitted by NIOSH. 
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fluid leakage can lead to an extreme 
pressure drop in a hydraulically-applied 
parking brake system. Also, normal 
operation of mine equipment can elevate 
the temperature of hydraulic fluids in 
the brake system to 150 degrees 
Fahrenheit, or greater. Contraction of 
this fluid as it cools can cause a 
significant decrease in hydraulic 
pressure and concurrent loss of the 
brake’s holding capacity. Either of these 
situations can cause release of the 
brake, or significant lessening of its 
grade holding capacity. At least four 
fatalities have occurred since 1978 when 
machines moved after hydraulically- 
applied locking devices used as a 
parking brake lost pressure and failed. 


The standard addresses these dangers 
by prohibiting brake designs that rely on 
sustained hydraulic pressure for 
activation of the brake. One commenter 
requested that the final rule specifically 
prohibit for use as a parking brake 
electrically-activated brakes, and 
devices such as lever locks which trap 
hydraulic pressure in order to hold 
equipment stationary. The commenter 
pointed out that a major manufacturer of 
hydraulically-applied lever locks 
requires purchasers to affix a warning 
on the equipment in sight of the operator 
that such devices are “not to be used in 
place of original equipment parking 
brakes.” 


Mechanisms which rely on trapped 
hydraulic fluid or stored non-mechanical 
energy would not comply with 
paragraph (b)(4). For example, fluid 
leakage in a hydraulically-applied brake 
system would cause failure of the brake. 
Similarly, the use of battery-applied 
brake systems would not comply with 
the rule since exhaustion of the battery 
would cause failure of the brake. 
Therefore, the commenter’s suggestions 
are already addressed by the final rule. 


Some currently available automatic 
emergen¢y-parking brakes are 
mechanically or spring-applied and 
hydraulically released. The spring pack 
caliper is designed so that the release of 
hydraulic pressure allows application of 


the brake pads to the brake disk. . 
Therefore, hydraulic fluid leakage 
cannot cause release of the brake. Such 
systems would comply with paragraph 
(b)(4) of the final rule. 

Paragraph (b)(5) requires. that 
automatic emergency-parking brakes 
release only by a manual control which 
does not operate any other equipment 
function. A brake release control which 
operates the automatic emergency- 
parking brake coincidentally with 
another function can lead to an 
unintentional release of the brake. For 
example, if a single control releases the 
automatic emergency-parking brake and 
operates the conveyor boom on a shuttle 
car, the equipment operator could 
inadvertently release the brake while 
attempting to raise or lower the 
conveyor boom. Such human error can 
aliow equipment to unexpectedly roll, 
striking down and injuring or killing 
miners in its path. The final rule 
addresses this hazard by requiring brake 
controls to be separate from those for 
other equipment functions. 

One commenter suggested requiring a 
manually operated release to be tied to 
another function which is standard for 
each type of equipment. The commenter 
stated that such a requirement would 
lessen the tendency to neglect systems 
which are not a part of the operational 
routine. This suggestion was not 
incorporated in the final rule due to the 
differences in equipment designs and 
the danger associated with a control 
device shared by the brake system and 
some other function. 

Paragraph (c)(1) requires that there be 
a means in the equipment operator's 
compartment to apply the automatic 
emergency-parking brake manually 
without deenergizing the equipment. At 
least five fatalities have occurred since 
1978 when equipment operators were 
repositioning themselves or were not at 
the controls of an energized machine 
when it rolled away. For example, 
operators of energized shuttle cars 
positioned on unloading ramps 
sometimes leave their operator's 
compartments to change seats. 
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Equipment operators often mistakenly. 
rely on the service brake secured by a 
manual hydraulic check valve.in this 
situation. If the service brake releases 
for any reason, the shuttle car could roll 
down the ramp, possibly killing miners 
in its path. 

A manually operated hydraulic 
parking valve located in the operator's 
compartment which can be used to set 
and release the automatic emergency- 
parking brake is currently available. 
With this or similar devices, energized 
equipment can be effectively 
immobilized without the danger of it 
rolling away while energized but 
unattended. One commenter supported 
the provision as affording the equipment 
operator greater control over the 
operation of the parking brake. 

Paragraph (c)(2) requires a means of 
releasing and reengaging the automatic 
emergency-parking brakes on a vehicle 
from the operator's compartment 
without energizing the equipment. This 
provision of the final rule addresses 
commenters’ concerns about the ability 
to move a deenergized unit of equipment 
once the automatic emergency-parking 
brake has been set. It requires a means 
for release and re-engagement of the 
brakes to tow or otherwise move 
disabled deenergized equipment without 
requiring miners to adjust the brakes 
manually. 

Without such a release and re- 
engagement device in the operator's 
compartment, the brake caliper must be 
manually adjusted to release it. Manual 
adjustment of the brake would require a 
miner to be placed in a dangerous 
position outside of the ‘operator’ 8 
compartment. A miner in this position 
could be crushed between machine 
components or between a mine surface 
and the machine should the equipment 
move when the brake is released. The 
danger of such equipment rolling away 
is particularly great when proper 
blocking techniques are not used. 

Manually reengaging the brake 
presents a similar hazard. When a 
disabled vehicle is towed or moved to 
be repaired, it must be immobilized once 
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it reaches its destination. If the 
automatic emergency-parking brake has 
to be manually adjusted, miners would 
again be placed in a dangerous position. 
The potential also exists for 
inadvertently putting equipment back 
into service without resetting and 
adjusting the automatic emergency- 
parking brake caliper. 

Paragraph (d) requires rubber-tired, 
self-propelled electric face equipment 
which is not within the scope of 
paragraph (a) of the standard to be 
equipped with a means incorporated on 
the equipment aad operable from each 
tramming station to hold the equipment 
stationary on the maximum grade on 
which it is operated, and despite any 
contraction of components, exhaustion 
of any non-mechanical source of energy, 
or leakage. This provision of the final 
rule will become mandatory six months 
after the effective date of the rule to 
allow sufficient time for retrofitting 
equipment. The wording of the final rule 
recognizes that some machines, such as 
roof bolters, can be trammed from more 
than one location, not necessarily an 
“operator's compartment.” The 
requirements of paragraph (d) apply at 
all such locations. 

The effect of the proposed rule would 
have been to require at least a parking 
brake or a means inherent to the design 
of a vehicle on all rubber-tired, self- 
propelled electric face equipment to 
preclude movement when parked. 
Paragraph (d) of the final rule will have 
the same effect, but does not refer to the 
speed of equipment. MSHA estimates 
that there are 4,200 pieces of rubber- 
tired, self-propelled electric face 
equipment other than haulage 
equipment currently in use in 
underground coal mines. Approximately 
10 percent of those machines are not 
presently equipped with a reliable 
means of preventing movement when 
parked. This estimate is based on an 
MSHA equipment survey, as well as 
input from independent members of the 
mining community. 

Compliance with the requirement 
assures that a brake or other means 
incorporated on the machine will 
prevent runaway if the equipment is left 
unattended. For the reasons previously 
discussed, the standard prohibits use as 
a parking brake of devices that trap 
hydraulic fluid or are applied by non- 
mechanical energy. Use of the wording 
“a means incorporated on the 
equipment” precludes .the hazardous 
and unreliable procedure of using wheel 
chocks or similar means to secure the 
equipment from moving. 

Commenters expressed confusion 
about the exceptions included in the 
proposed rule. The more specific or 


tailored scope of the final rule, as well 
as the requirements of paragraph (d), 
have obviated the need for the proposed 
exceptions for certain equipment. One 
commenter requested that automatic 
emergency-parking brakes be required 
on slow-moving (less than 2.5 miles per 
hour) equipment, and equipment with 
non-retarding drive trains that are 
sometimes left unattended by equipment 
operators. The commenter requested 
that an automatic brake which would 
set when the machine is shut off be 
required on such equipment. Other 
commenters requested wording changes 
to clarify the intent of the exceptions. 

The most significant effect of a 2.5 
mile-per-hour maximum speed limit 
under the proposed exceptions would 
have been the exclusion of most roof 
bolting machines from the automatic 
emergency-parking brake requirement. 
Roof bolters are not within the scope of 
paragraph (a) of the final rule. For 
MSHA approval, bolters are currently 
required by 30 CFR 18.20(f) to have 
parking brakes, and must, under 30 CFR 
75.523-1 and 75.523-2, be equipped with 
panic bars. 

Fatality data indicate that equipment 
outside the scope of paragraph (a) of the 
final rule, such as personnel carriers and 
roof bolters, presents little risk of injury 
to miners due to loss of control while 
energized or inability to stop quickly. 
Their sizes, speeds and uses in 
underground coal mines, as well as the 
absence of brakes-related fatalities 
associated with them, suggest that 
requiring automatic emergency-parking 
brakes on such equipment would be 
unnecessary. The Agency believes, 
however, that it is important to assure 
that roof bolters and other similar 
equipment remain stationary while 
parked or unattended to prevent them 
from rolling away and causing injury. 

Wheel-mounted machines with drive 
mechanisms which preclude movement 
when parked are not required by 
paragraph (d) to be equipped with 
parking brakes. The design of the drive 
trains of such equipment serves the 
same purpose as would a parking brake. 
For instance, certain worm gear drive 
mechanisms will preclude movement of 
the equipment once parked. Also, when 
such equipment is deenergized, its drive 
mechanism quickly stops the machine. 
Therefore, MSHA believes that 
automatic emergency-parking brakes are 
not necessary on such machines. The 
danger of runaway equipment is 
addressed by the motion-retarding 
design of the machine itself. 

Paragraph (e) requires that the brake 
systems addressed by paragraph (a) or 
(d) of the final rule be applied when the 
equipment operator is not at the controls 
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of the machine, except during movement 
of disabled equipment. This provision 
reduces the risk of injuries and fatalities 
from unattended runaway machines 
while the equipment operator is away 
from the controls. 

Much of the equipment covered by the 
final rule has auxiliary power take-off 
capability. For example, a scoop which 
has auxiliary power take-off capability 
from which a portable rock dusting unit 
can be energized may require the 
equipment operator to be outside of the 
operator’s compartment. In such 
instances, the equipment remains 
energized while the operator is outside 
of the compartment, operating the rock 
duster. Compliance with the final rule 
would ensure that the unattended 
vehicle is securely held stationary by an 
effective parking brake. 

The exception for movement of 
disabled equipment was not included in 
the proposed rule. Several commenters 
expressed confusion about the 
conditions under which the brakes had 
to be set on unattended equipment. The 
brakes are required to be set whenever 
the operator is away from the controls, 
even when the equipment is energized. 
However, the brakes may be released in 
accordance with paragraph (c)(2) in 
order to allow towing or removal of 
deenergized, disabled equipment while 
the operator is away from the controls. 
This assures that movement of disabled 
equipment is possible, without 
necessitating placement of a person in a 
possibly dangerous position inside the 
compartment while towing. 


Ill. Drafting Information 


The principal persons responsible for 
preparing this document are: George M. 
Fesak and William C. Hughes, Coal 
Mine Safety and Health, MSHA; Joseph 
F. Judeikis, Office of Technical Support, 
MSHA; Dale R. Cavanaugh, Office of 
Standards, Regulations and Variances, 
MSHA; and Laura J. McNulty, Office of 
the Solicitor, Department of Labor. 


IV. Executive Order 12291 and the 
Regulatory Flexibility Act 


In accordance with Executive Order 
12291, MSHA has prepared a final 
analysis to identify potential costs and 
benefits associated with the automatic 
emergency-parking brake standard. The 
Agency has incorporated this analysis 
into the Regulatory Flexibility Analysis 
required by the Regulatory Flexibility 
Act. In this analysis, MSHA has 
determined that the automatic 
emergency-parking brake standard will 
not result in major cost increases nor 
have an effect of $100 million or more on 
the economy. Therefore, the rule is not 
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within the criteria for a major rule, and a 
Regulatory Impact Analysis is not 
required. 

The Regulatory Flexibility Act 
requires that agencies evaluate and 
include, whenever possible, compliance 
alternatives that minimize any adverse 
impact on small businesses when 
developing regulations. MSHA has 
determined that compliance alternatives 
are not available for small mines to 
comply with the requirements of this 
rule. 

MSHA estimates that the initial 
compliance cost for the final rule would 
be $11,428,750. Of this figure, the initial 
compliance cost would be $3,677,500 for 
small mines, and $7,751,250 for large 
mines. The annual recurring cost would 
be $2,369,240, $703,940 for small mines, 
and $1,665,300 for large mines. 


V. Paperwork Reduction Act 
The final automatic emergency- 
parking brake rule does not contain 
recordkeeping or reporting 
requirements. 
List of Subjects in 30 CFR Part 75 
Mine safety and health, Underground 
coal mines, Electric equipment, 
Automatic emergency-parking brakes. 
Date: March 21, 1989. 
David C. O'Neal, 
Assistant Secretary for Mine Safety and 
Health, 


Accordingly, pursuant to 30 U.S.C. 811 
Part 75 Subchapter O, Chapter I, Title 30 


of the Code of Federal Regulations is 
amended as set forth below: 


PART 75—MANDATORY SAFETY 
STANDARDS—UNDERGROUND COAL 
MINES 


1. The authority citation for Part 75 
continues to read as follows: 


Authority: 30 U.S.C. 811, 957 and 961. 


2. Section 75.523-3 is revised to read 
as follows: 


§ 75.523-3 Automatic emergency-parking 
brakes. 

(a) Except for personnel carriers, 
rubber-tired, self-propelled electric 
haulage equipment used in the active 
workings of underground coal mines 
shall be equipped with automatic 
emergency-parking brakes in 


accordance with the following schedule. 


(1) On and after May 23, 1989— 

(i) All new equipment ordered; and 

(ii) All equipment originally furnished 
with or retrofitted with automatic 
emergency-parking brakes which meet 
the requirements of this section. 

(2) On and after May 23, 1991, all 
other equipment. 

(b) Automatic emergency-parking 
brakes shall— 

(1) Be activated immediately by the 
emergency deenergization device 
required by 30 CFR 75.523-1 and 
75.523-2; 

(2) Engage automatically within 5.0 
seconds when the equipment is 
deenergized; 
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(3) Safely bring the equipment when 
fully loaded to a complete stop on the 
maximum grade on which it is operated; 

(4) Hold the equipment stationary 
despite any contraction of brake parts, 
exhaustion of any non-mechanical 
source of energy, or leakage; and 

(5) Release only by a manual control 
that does not operate any other 
equipment function. 

(c) Automatic emergency-parking 
brakes shall include a means in the 
equipment operator's compartment to— 

(1) Apply the brakes manually without 
deenergizing the equipment; and 

(2) Release and reengage the brakes 
without energizing the equipment. 

(d) On and after November 24, 1989, 
rubber-tired, self-propelled electric face 
equipment not covered by paragraph (a) 
of this section shall be equipped with a 
means incorporated on the equipment 
and operable from each tramming 
station to hold the equipment 
stationary— 

(1) On the maximum grade on which it 
is operated; and 

(2) Despite any contraction of 
components, exhaustion of any non- 
mechanical source of energy, or leakage. 

(e) The brake systems required by 
paragraphs (a) or (d) of this section shall 
be applied when the equipment operator 
is not at the controls of the equipment, 
except during movement of disabled 
equipment. 


[FR Doc. 89-7014 Filed 3-23-89; 6:45 am] 
BILLING CODE 4510-43-M 
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FEDERAL HOME LOAN BANK BOARD 


12 CFR Part 575a 
[No. 89-1038] 


Requirement That Potential Claimants 
Against FSLIC Present 
Notice of Claims to Receiver Before 
Commencing Litigation 

Date: March 22, 1989. 


AGENCY: Federal Home Loan Bank 
Board. 


ACTION: Final rule. 


SUMMARY: The Federal Home Loan Bank 


Board (“Board”) is adopting a rule 
requiring that, as a prerequisite to 
commencing litigation against the 
Federal Savings and Loan Insurance 
Corporation (“FSLIC”) as Receiver for a 
savings institution in liquidation, any 
litigant must have presented notice to 
the Receiver and afforded the Receiver 
an amount of time, established by the 
rule, to evaluate the merits of the 
potential claim and to decide whether to 
accept, deny, or present a settlement 
offer to the potential claimant. 
EFFECTIVE DATE: March 22, 1989. 

FOR FURTHER: INFORMATION CONTACT: 
Judith L. Friedman, Associate General 
Counsel, (202) 906-7399; or Christopher 
Bellotto, Assistant General Counsel, 
(202) 906-7401; or Carl Gold, Attorney, 
Adjudication Division, (202) 906-6265; 
Office of General Counsel, Federal 
Home Loan Bank Board, 1700 G Street, 
NW., Washington, DC 20552. 
SUPPLEMENTARY INFORMATION: In view 
of the decision of the United States 
Supreme Court in Coit Independence 
Joint Venture v. FSLIC as Receiver for 
Firstsouth, F.A., No. 87-996, ____ U.S. 
—— (Slip opinion issued March 21, 
1989), the Board is issuing a rule 
requiring that no person may sue the 
FPSLIC as receiver for a savings 
institution that is in liquidation unless 
the person has presented written notice 
to the receiver of an intention to file suit 
against the receiver, and afforded the 
receiver 180 days in which to evaluate 
any potential claims. This is consistent 
with the Coit Court's finding that the 
Board could, by regulation, afford the 
FPSLIC as receiver an opportunity to 
avoid potentially costly litigation by 
determining that the claims presented 
were amenable to settlement. 

The Board finds that, given the 
impaired condition of many FSLIC- 
insured institutions, and the holding in 
Coit, the Board must exercise its powers 
to establish rules for the conduct of 
FPSLIC receiverships pursuant to the 
Home Owners’ Loan Act of 1933, 12 
U.S.C. 1464(d)(11), and supplement its 


regulations in order for it to carry out 
the FSLIC’s statutory mandate to 
liquidate institutions in FSLIC 
receiverships in an orderly manner. The 
National Housing Act mandates that the 
FSLIC as receiver will “proceed to 
liquidate its assets in an orderly 
manner,” 12 U.S.C. 1729(b)(1)({A){v), 
“pay all valid credit obligations,” 12 
U.S.C. 1729(b)(1)(B), and “settle, 
compromise, or release claims in favor 
of or against the insured institution, and 
* * * do all that may be necessary in 
connection therewith,” 12 U.S.C. 1729(d). 
The requirements in this emergency 
regulation for notice of all claims 
against the receiver, a centralized 
claims process, and an opportunity to 
review these claims during a six month 
period before the filing of any suit 
against the receiver will further these 
objectives. 

The purpose of these regulations is to 


-permit the receiver the opportunity to 


avoid potentially costly litigation by 
determining that the claims presented 
are to be allowed or are amenable to 
settlement or compromise. The FSLIC’s 
experience with claims against its 
receiverships has shown that many such 
claims are amenable to allowance or 
settlement or compromise. This has 
permitted the receivers to save 
substantial money which has benefitted 
all valid claimants to the receiverships 
by increasing the distribution of allowed 


aims. 

The Board has chosen a six month 
period before suit can be filed against a 
FSLIC receivership because it is the 
minimum reasonable period of time for 
the receiver to inventory the assets and 
liabilities of the institution in 
receivership, to become familiar with 


the operations and records, and to make — 


a reasoned review of claims submitted 
to it. FSLIC’s experience with 515 
receiverships has borne this out. 

This regulation, effective upon the 
date of adoption, is being issued without 
the notice and comment procedures of 
the Administrative Procedure Act, and 
without the 30 day period delayed 
effectiveness generally required by that 
Act. The Board finds good cause for 
waiving these requirements due to the 
need to avoid costly and dilatory 
litigation that could arise absent 
guidance to potential receivership 
claimants and receivers regarding the 
ramifications of the Coit decision. 
Regulatory Flexibility Analysis 

Pursuant to section 3 of the Regulatory 
Flexibility Act, the Board is providing 
the following regulatory flexibility 
analysis: 

1. Reasons, objectives and legal basis 
underlying the rule. These elements are 
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incorporated above in the 
supplementary information regarding 
the rule. 

2. Small entities to which the rule 
would apply. The rule will apply to 
certain claimants who may be private 
individuals or small businesses. 

3. Impact of the rule on small entities. 
The rule will effect equally all claimants 
and will not have a disproportionate 
burden on small entities. The rule will 
have a positive impact on small entities 
by enabling them to aovid costly 
litigation. 

4. Overlapping or conflicting federal 
rules. There are no known federal rules 
that may duplicate, overlap or conflict 
with this rule. 

5. Alternatives to the rule. The only 
alternative to the rule would limit all 
potential claimants, no matter how 
small, to a more costly alternative, 
instituting litigation. 


List of Subjects in 12 CFR 575a 


Adminstrative procedure; Savings and 
loan associations. 


Accordingly, the Board hereby adds 
Part 575a, Subchapter D, Chapter V of 
Title 12, Code of Federal Regulations, as 
set forth below. 


SUBCHAPTER D—FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

1. Subchapter D is amended by adding 
new Part’575a to read as follows: 


PART 575a—PRESENTMENT OF 
CLAIMS TO RECEIVER PRIOR TO 
COMMENCING LITIGATION 


Sec. 

575a.1 Presentment of claims to receivers 
required as prerequisite to commencing 
litigation. 

575a.2 Inclusion of presentment requirement 
in notices to potential creditors. 

Authority: Sec. 17, 47 Stat. 736, as amended 

(12 U.S.C. 1437); 48 Stat. 132, as amended (12 

U.S.C. 1464); 48 Stat. 1259, as amended (12 

U.S.C. 1729). 


§575a.1 Presentment of claims to 
receivers required as prerequisite to 
commencing litigation. 

(a) No person who has not already 
filed a receivership claim or instituted a 
lawsuit against a failed savings 
institution or the FSLIC as receiver for 
that institution may commence litigation 
against the FSLIC as receiver for a 
savings association in liquidation, 
unless that person notifies the receiver, 
in writing, of the person's claim(s) 
against the receiver. Such notice shall 
set forth the basis and amount of the 
claim(s). Litigation may be commenced 
180 days after the date on which such 
notice is or has been presented to the 
receiver. 
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(b) A receiver shall, in defending any 
action filed against it, treat any 
applicable statute of limitations as 
tolled during the time that a notice of 
claim is filed and pending pursuant to 
Subsection (a) above. For purposes of 
this subsection, a notice of claim is 
“filed” on the date it is received by the 
receiver, and is “pending” until either 
five days after the receiver mails a 
decision on the notice of claim or the 
one hundred eighty-first (181st) day after 


the notice of claim is filed, whichever 
comes first. 

(c) This section applies to persons 
who, as of the date this section was 
adopted, had filed claims with the FSLIC 
as receiver, as well as to claimants who 
seek to file new claims. after such date. 


§575a.2 Inclusion of presentment 
requirement in notices to potential 


In any notice to creditors required to 
be published by any section of this 


BEST COPY AVAILABLE 
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Chapter, the Receiver shall include 
notification that litigation cannot be 
commenced unless the litigant has first 
presented notice of potential claims to 
the Receiver. 


By the Federal Home Loan Bank Board. 
Nadine Y. Washington, 


‘ Assistant Secretary. 


[FR Doc. 89-7255 Filed 3-23-89; 9:41 am| 
BILLING CODE 6720-01-™ 
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Department of 
Commerce 
Foreign-Trade Zones Board 


Yamaha Golf Cart and Water Vehicle 
Plant in Coweta County, GA; Application 
for Subzone 
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DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 
[Docket 35-87] 


Foreign-Trade Zone 26—Atianta, 

GA; Application for Subzone; Yamaha 
Golf Cart and Water Vehicle Plant 
Coweta County, GA 


The comment period for the above 
case, involving a special-purpose 
subzone for the golf cart and water 
vehicle plant of Yamaha Motor 
Manufacturing Corporation of America 
in Coweta County, Georgia (52 FR 45474, 


11/20/87), is reopened to give interested 
parties an opportunity to submit further 
evidence on the proposal, particularly 
with regard to the economic effect that 
cost savings under zone procedures 
would have on the domestic golf cart 
and water vehicle industries. 

Further evidence is invited from 
interested parties which must be 
received at the Foreign-Trade Zones 
(FTZ) Board office by March 31, 1989. 
The evidence will be available for 
public review in Room B-099 at the 
address below. Rebuttals must be 
received in the FTZ Board office by 
April 7, 1989. Submissions shall include 
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5 copies and shall be delivered to: Office 
of the Executive Secretary, Foreign- 
Trade Zones Board, U.S. Department of 
Commerce, Room 2835, 14th and 
Pennsylvania Avenue, NW., 
Washington, DC 20230. 
The evidence will be reviewed by the 
examiners committee assigned to the 
application. 
Dated: March 22, 1989. 
John J. DaPonte, Jr., 
Executive Secretary. 
[FR Doc. 89-7250 Filed 3-23-89; 9:50 am] 
BILLING CODE 3510-05-M 
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